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OF 

THE  OFFICE  OF  SHERIFF. 


CHAPTER  I. 


Section  L 
general  observations. 

England  and  Wales,  for  the  better  government  of  them,  and 
the  more  easy  administration  of  justice,  are  divided  into  coun- 
ties, respectively  governed  by  an  Officer,  whom  v^e  call  a  She- 
riff*; an  officer  of  great  trust  and  authority  having  from  her 
Majesty  the  Queen  the  custody,  keeping,  command,  and  go- 
vernment (in  some  sort)  of  the  whole  county  committed  to  his 
charge  during  her  will  and  pleasure. 

Upon  his  name  (a),  whence  derived,  much  antiquarian  learn-  Name, 
ing  has  been  expended,  and  no  few  shrewd  conjectures  hazarded, 
but  they  are  at  best  but  conjectures ;  preferring,  as  we  do,  prac- 
tical benefit  to  speculative  exactness,  we  profess  not  herein  to 
know  more  thereon  than  what  may  let  us  into  a  more  clear  and 
distinct  understanding  of  what  otherwise  might  not  be  so,  and 
leave  the  rest  to  a  Camden  or  a  Coke,  to  a  Dalton  or  a  Black- 
stone,  with  whose  ingenuity  and  wit,  to  use  the  quaint  language 
of  my  said  Lord  Coke,  "  the  courteous  reader  may  disport  him- 
self with  for  awhile ;" — 

'^  Conveniunt  rebus  nomina  ssepe  suis." 

Before  concluding  our  labours  we  shall  have  to  dwell  more 
particularly  on  his  powers  and  duties  as  a  Judge,  as  a  Minister 
of  the  Courts  of  Law  and  Equity,  as  the  Queen* s  bailiff,  and  as 
a  Conservator  facts  (the  division  into  which  they  fall) ;  but  it 
may  be  well  to  put  down  here  in  limine  a  few  legal  axioms  and 

(a)  Camd.  158  ;  Co.  4,  33  ;  Mit-  sex,  in  Morgan's  Phoenix  Britanicus, 

ton*$  ease,  Co.  9  ;  Preface  Co.  Litt.  printed  in  1659:  see  also  AJr.  Amos's 

168  ;  Dalton,  1  ;  1  Roll.  Rep.  364  ;  Notes  to  Fort,  de  Laud.  Leg.  Anglis, 

see  also  Baron  Tomlioson's  speech  to  p<  81  ;  Crabb's  Hist,  of  the  English 

the  Sheriffs  of  London  and  Middle-  Law,  pp.  23,45  ;  Wood's  Inst.  3,  71. 
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OENERAL  OBSERVATIONS. 


definitions  "  as  things  necessary  to  be  continually  had  in  re- 
membrance." 


County  or  A  County  or  Shire  (6)  is  one  of  those  several  divisions  into  which 
tion^if^*^"*  the  realm  is  divided  for  the  better  government  of  it  and  the 
more  easy  administration  of  justice ;  or,  to  use  the  language  of 
Fuller,  "  that  they  may  have  no  reason  to  complain^  with  the 
Grecian  widows,  that  they  are  neglected  in  the  daily  ministra- 
tion (c).'*  Of  this  division  of  the  realm  into  counties  the  Courts 
take  official  notice  (d),  but  the  local  situation  of  any  place  in  any 
county  the  Courts  do  not  officially  notice. 

There  is  no  part  of  the  kingdom  that  lieth  not  in  some 
county  (e). 
Quillets.  There  are  certain  districts  and  places  parcel  of  some  one 

county,  but  wholly  situate  within  and  surrounded  by  some  other 
county ;  these  districts  or  places  are  called  Quillets  (/),  and 
were  within  memory  productive  of  inconvenience  and  delay  in 
the  service  and  execution  of  the  process  of  the  Superior  Courts, 
because  of  their  locality ;  but  this  is  now  remedied  by  the  20th 
section  of  the  Uniformity  of  Process  Act,  (2  Will.  4,  c.  39,) 
which  enacts  *'  that  every  such  district  and  place  shall  and  may^ 
for  the  purpose  of  the  service  and  execution  of  every  writ  and 
process,  whether  mesne  or  judicial,  issued  out  of  either  of  the 


(h)  Fort.  c.  24  ;  Co.  Utt.  125  a,  b ', 
1  Ch.  PI.  267,  "  Venue,''  6th  edit. 

(c)  "  I  have  heard  some  critics  mak- 
ing this  distinction  betwixt,  that  such 
are  shires  which  take  their  denomina- 
tion from  some  principal  town,  as  Cam- 
bridgeshire, Oxfordshire,  &c.,  whilst 
the  rest  not  wearing  the  name  of  any 
town  are  to  be  reputed  counties,  as 
Norfolk,  Suffolk,  &c.;  but  we  need  not 
go  into  Wales  to  confute  their  curi- 
osity, where  we  meet  Merionethshire 
and  Glamorganshire,  but  no  towns  so 
termed ;  nay,  Devonshire  doth  discom- 
pose this  their  English  conceit." — 
Fuller,  c.  xviii.    Ibid.  p.  2. 

(d)  DeybeVs  ease,  4  B.  &  Aid.  243 ; 
Stephens  on  P).  p.  349,  a. ;  1  Salk. 
Rep.  266. 

(«)  Fort,  de  Laud.  c.  xxiv. ;  Jenk. 
Rep.  Ca.  7. 

(/)  The  reason  whereof  I  conceive 
to  be,  for  that  the  same  "  Quillets " 
were  parcel  of  the  possession  of  some 
nobleman,  bishop,  or  abbey,  who  had 
some  great  seignory  in  that  county 
whereof  the  same  Quillet  is  accounted 


parcel;  as  for  example,  the  counties 
of  Devon  and  Cornwall  are  divided 
with  the  river  of  Tamir,  but  yet  a  cer- 
tain "  Quillet "  lying  on  the  hither 
side  of  the  river  is  parcel  of  the  earl- 
dom's land,  and  therefore  it  is  a  mem- 
ber of  the  county  of  Cornwall ;  so  also 
a  certain  parcel  of  land  within  the 
county  of  Berks,  called  Twyford,  is 
parcel  of  the  county  of  Wilts,  which 
IS  at  the  least  %0  miles  distant  from 
the  same ;  the  reason  whereof  also  is 
in  respect  that  it  was  parcel  of  the 
inheritance  of  the  Abbey  of  Ambres- 
bory,  the  site  and  chiefest  possessions 
whereof  are  in  the  county  of  Wilts ; 
Hearne's  Coll.  p.  50.  Castle  of  Ches- 
ter, which  is  within  the  ambit  of  the 
city,  but  is  a  part  of  the  county  of 
Chester,  and  is  the  gaol  for  that 
county.  Rex  v.  Antrobus,  2  Ad.  & 
£llis,  807;  5  &  6  Will.  4,  c.  1,  s.  1. 
Newgatej  which  is  the  prison  as  well 
for  the  county  of  Middlesex  as  for 
London,  within  which  it  stands ; 
Wood's  Inst.  76. 
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said  Cottrts,  be  deemed  and  taken  to  be  part,  as  well  of  tbe 
county  wherein  such  district  or  place  is  so  situate  as  aforesaid, 
as  of  the  county  whereof  the  same  is  parcel ;  and  every  such 
writ  and  process  may  be  directed  accordingly  and  executed  in 
either  ofjtuch  counties" 

A  Sheriff*  in  former  times  (g)  had  often  more  counties  than 
one  under  his  charge,  in  the  same  manner  as  the  Sheriff  of  Cam- 
bridge is  at  the  present  day  also  Sheriff  of  Huntingdon  (^). 

There  are  at  this  day  in  England  40  counties  (t)  ;  in  Wales 
12 ;  in  all  52 ;  namely — 

In  England. 


Bedford 

Hertford 

Salop  (or  Shrop- 

Berks 

Huntingdon 

shire) 

Bucks 

Kent 

Somerset 

Cambridge 

Lancaster 

Stafford 

Chester 

Leicester 

Suffolk 

Cornwall 

Lincoln 

Surrey 

Cumberland 

Middlesex 

Sussex 

Derby 

Monmouth 

Southampton  (or 

Devon 

Norfolk       ' 

Hampshire) 

Dorset 

Northampton 

Warwick 

Durham 

Northumberland 

Westmoreland 

Essex 

Nottingham 

Worcester 

Gloucester 

Oxford 

Wilts 

Hereford 

Rutland 
In  Wales  ( j). 

York. 

North  Wales, 

South  Wales, 

Anglesea 

Brecknoclj 

* 

Caernarvon 

Cardigan 

Denbigh 

Caermarthen 

Flint 

Glamorgan 

Merioneth 

Pembroke 

Montgomery 

Radnor. 

(g)  Hertfordshire  and  Essex,  1 
Camd.  Brit  344 ;  and  until  tbe  13 
Eliz.  one  person  was  Sheriff  of  Somer- 
set and  Dorsetshire  ;  Sassex  and  Sur- 
rey ;  Oxford  and  Berks  ;  Nottingham 
and  Leicestershire  ;  WUkes*  case,  4 
Burr.  2560  ;  8  Eliz.  c.  16. 

(h)  Fort  de  Laud.  c.  zxiv. ;  Mad. 
Excheq.  p.  635. 

(i)  theiewere  others,  as  Winchel- 


B 


combe-shire,  united  to  Gloucester- 
shire, Howdon-shire  annexed  to  York- 
shire, and  Hexham-shire  to  Northum- 
berland, and  small  tracts  of  ground, 
the  county  of  Poole,  and  the  like, 
which  have  long  since  lost  their  names 
and  bounds,  being  but  the  extended 
limits  and  liberties  of  some  incorpora- 
tion.— Fuller^s  Worthieit  c.  xviii. 

( j)  Monmouth,  till  the  27  Hen.  8, 
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GENERAL  OBSERVATIONS. 


Counties 
Palatine. 


Of  these  counties  or  shires  there  are  five  of  special  mark ; 
namely,  Durham^  Chester  {k),  Lancaster,  Middlesex  and  West- 
moreland. The  three  first  being  Counties  Palatine  (Z),  the  two 
last  in  fee, 

Durham  and  Chester  are  counties  palatine  by  Prescription  (wi), 
Lancaster  is  such  by  Act  of  Parliament  (n).  The  Earldom  of 
Chester  (Camden  states)  became  vested  in  the  Crown  in  the 
time  of  Hen.  3,  and  has  ever  since  given  title  to  the  king's 
eldest  son.  The  county  palatine  of  Lancaster,  on  the  attainder 
of  Hen.  6,  (1  Edw.  4,)  became  forfeited,  and  was  then,  by  act 
of  parliament  (o),  vested  in  King  Edward  4  and  his  heirs,  kings 
of  England,  for  ever,  but  under  a  separate  guiding  and  govern- 
ance from  the  other  inheritances  of  the  crown.  The  county  of 
Durham,  the  only  one  remaining  in  the  hands  of  a  subject,  wasy 
by  a  recent  statute  (p),  intituled  "  An  Act  for  separating  the  Pa-- 
latine  jurisdiction  of  the  County  Palatine  of  Durham  from  the 
Bishoprick  of  Durham^'  vested  in  his  late  Majesty,  his  heirs  and 
successors,  as  a  franchise  and  royalty  separate  from  the  Crown. 

The  Queen  may  make  what  counties  she  pleases  counties  pa- 
latine (9). 

The  Sheriff  of  a  County  Palatine  is  as  much  the  ofHcer  of 
the  Court  as  any  other  Sheriff,  although  it  is  irregular  to  direct 
the  writ  to  him  in  the  first  instance  (r)  ;  but  if  directed  to  him 
immediately  he  is  not  a  trespasser  for  executing  it. 


CeuDties  in 
fee. 


Middlesex,  by  a  charter  of   Hen.   1,    (confirmed  by  King 


C.26,  was  part  of  Wales ;  see  Jenkin's 
Hep.  case  7. 

{k)  See  11  G.  4,  and  1  Will.  4,  c 
70,  s.  13,  abolishing  the  jurisdiction  of 
the  Chamberlain,  &c. ;  and  since  this 
the  writ  is  directed  immediately  to  the 
Sheriff  of  the  county. 

(0  Counties  Palatine  are  so  called, 
a  palatio,  because  the  owners  thereof, 
the  Earl  of  Chester,  the  Bishop  of 
Durham,  and  the  Duke  of  Lancaster, 
had  in  those  counties  regalempvtestatem 
in  omnihtis,  Bractou,  lib.  iii.  c.  8,  s.  4. 
As  to  their  privileges,  and  why  origi- 
nally executed,  see  4  Inst.  204;  5 
Cromp.  Juris.  137  ;  1  Danv.  Abr. 
^50,  Pembrokeshire  and  Hexhara- 
shire  were  Counties  Palatine ;  the 
former  was  abolished  by  the  27  Hen. 
a,  the  lauer  in  14  KHz.  By  the  13 
&  14  Car.  2,  c.  21,  B.  11,  the  counties 


of  Wales  are  called  Palatine ;  the  Isle 
of  Ely  is  only  a  Royal  Franchise,  and 
not  a  County  Palatine  ;  2  Inst.  220  ; 
Grant  v.  Bagge,  3  East  128. 

(m)  Co.  Litt.  sect.  170. 

(n)  Seld.  tit.  Hon.  2,  5,  8  ;  4  Inst 
204 ;  Plowd.  216  ;  T.  Raym.  138. 

(0)  1  Ventr.  Rep.  155,  167;  4 
Inst.  246  ;  see  also  1  Hen.  7. 

(p)  6  &  7  Will.  4,  c.  19  ;  see  the 
extent  of  the  words  "  County  of  Dur- 
ham," in  this  act,  sect.  7. 

(q)  Vaugh.  Rep.  418  ;  4Inst.201. 

(r)  Needham  v.  Bennet,  Sir  T. 
Raym.  171  ;  Jackson  v.  Hunter,  6 
Term  Rep.  71 ;  2  Saund.  Rep.  193; 
1  Ch.  Rep.  374.  As  to  Chester,  see 
supra,  noie(k) ;  Lancaster  and  Dur» 
ham,  see  1  &  2  Vict  c.  110,  s.  3 ;  also 
post,  Direction  of  Capias. 
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John,)  was  vested  in  fee  in  the  mayor  and  commonalty  and  citi- 
zens of  the  city  of  London,  upon  condition  of  their  paying  3001. 
a  year  to  the  King's  exchequer ;  but  by  an  act  of  Common 
Council  {s)j  dated  7th  April,  1 748,  it  is  enacted,  amongst  other 
things,  "  That  henceforth  the  right  of  electing  persons  to  the 
said  offices  of  Sheriffalty  shall  be,  and  the  same  is  hereby  vested 
in  the  liverymen  of  the  several  companies  of  this  city,"  &c.  {t) 

In  Middlesex  the  two  officers  constitute  only  one  Sheriff,  and 
must  in  all  writs  and  pleadings  be  described  as  Sheriff;  in  Lon- 
don they  may  be  described  as  Sheriffs  (w),  (x), 

Westmoreland  is  the  inheritance  of  the  Earl  of  Thanet. 

The  Sheriffs  of  Middlesex  and  Westmoreland  are  as  much 
the  officers  of  the  Court  as  other  Sheriffs,  differing  only  in  their 
appointment,  mode  of  accounting,  and  a  few  other  matters 
which  may  without  prejudice  be  at  present  omitted. 

There  are  also  Counties  Corporate  (y) — that  is,  certain  cities  Counties 
of  ancient  boroughs,  to  which  formerly,  out  of  special  grace  and  <50''P<^'"'*' 
favour,  the  kings  of  England  have  granted  the  privilege  to  be 
counties  of  themselves,  and  not  to  be  comprised  in  any  other 
county ;  and  are  governed  by  their  own  sheriffs  and  other  ma- 
gistrates, so  that  no  officers  of  the  county  at  large  have  any 
power  to  intermeddle  therein — 12  cities  and  5  towns;  namely (2): 

Counties  of  Cities  with  two  Sheriffs* 

Bristol  Exeter  London  (6) 

Canterbury  Gloucester  Norwich 

Chester  (a)  Litchfield  Worcester 

Coventry  Lincoln  York  (c). 


(9)  See  this  "  Act  of  the  Common 
Council/'  set  out  verbatim  in  Impey's 
Sheriff,  p.  15—25. 

(t)  Viner's  Abr.  Sheriff,  C.  a.  ;  see 
also  Boh  an,  Norton,  Green  or  Jacob, 
on  the  Privileges  of  London. 

(ft)  Bac.  Abr.  Sheriff,  K.  162;  2 
Ld.  Raym.  1135;  Barkery,  Weedon, 
1  C.  M.  &  R.  396;  2  Ch.  PI.  291, 
6th  edit. 

(x)  In  the  county  of  Londonderry, 
in  Ireland,  the  office  is  executed  by 
tvfo ;  1  Roe  on  Elect  498. 

(y)  Co.  Litt.  109. 

(z)  See  3  Geo.  1,  c.  15. 


(a)  42  Eliz. 

(b)  Hen.  1,  2  Inst.  230;  2  Inst. 
248 

(c)  32  Hen.  8.  By  the  Municipal 
Corporation  Act,  (5  &  6  Will.  4,  c. 
76,  s.  141.)  the  Queen  is  empowered 
to  grant  Charters  of  Incorporation. 
Note,  the  Sheriff  of  the  cit^  of  Oxford, 
appointed  in  pursuance  of  the  above 
act,  has  not  the  execution  in  Oxford 
of  writs  from  the  Superior  Courts; 
they  are  executed  by  the  Sheriff  of  the 
county  ;  Granger  v.  Taunton,  5  Dowl» 
190. 
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Counties  of  Towns  with  one  Sheriff, 

Kingston  upon  Hull  Nottingham 

Newcastle  upon  Tyne  Pool  and  Southampton. 

Two  She-  The  peculiarity  of  these  Counties  Corporate  is,  that  there  are 

"^'  in  some  that  is  counties  of  cities  two  Sheriffs,  constituting  in 

law  but  one  officer  (rf).  In  Viner's  Abridgment,  Sheriff,  C.  a* 
it  is  accounted  for  thus  (with  reference  more  immediately  to 
London  and  Middlesex)  : — "  The  first  beginning  of  this  custom 
seems  to  be  upon  the  foundation  of  the  Charter  of  King  John, 
who  granted  the  sheriffwick  of  London  and  Middlesex  to  the 
mayor  and  citizens  of  London,  at  the  farm  of  300/.  per  annum, 
so  that  being  a  grant  in  fee  of  the  sheriffwick  as  a  corporation, 
they  had  a  right  to  name  one  or  more  officers  in  order  to  exe- 
cute the  same  ;  and  they  thought  it  proper  to  name  two  officers, 
indifferently  to  execute  both  offices,  and  both  of  them  to  exe- 
cute as  one  sheriff,  though  the  writ  in  Middlesex  is  directed  to 
them  as  one,  viz. :  Vic.  Com.  Middx.  Praecipirous  tihi  ;  in  that 
of  London,  Vic.  London  Praecipimus  voUs,  And  the  reason 
of  this  difference  seems  to  be,  that  before  this  grant  of  the 
sheriffwick  to  the  corporation,  the  corporation  nominated  to  the 
Crown,  and  the  Crown  appointed  the  Sheriffs  for  London,  and 
the  London  Sheriffs  were  responsible  to  the  King  for  the  Lon* 
don  profits  of  the  sheriffwick,  and  that  was  the  reason  why  two 
were  appointed,  that  both  might  be  responsible  ;  and  this  nomi- 
nation was,  that  the  citizens  might  exhibit  to  the  King  respon- 
sible persons :  and  that  seems  to  he  the  reason  that  in  many  of  the 
corporations  that  are  cities  and  counties  there  are  two  sheriffs. 
But  when  by  the  Charter  of  King  John  the  sheriffwick  of  Lon- 
don and  Middlesex  was  granted  to  the  citizens  as  a  perpetual 
Fee  Farm,  then  they  entered  their  Sheriffs,  which  before  were 
nominated  for  London  only,  and  the  election  of  the  two  was 
for  both  sheriffwicks,  but  the  directing  of  the  King*s  Writs 
were  as  before,  viz.  in  London,  To  the  two  Sheriffs ;  in  Mid* 


(d)    Auditor  CurWt  case,  1 1  Co.  Rex  v.    Warrington,  4  Mod.  65 ;  1 

7,  and  cases  cited  ;  Rich  v.  Player,  Salk.  152;  S,  C,  Year  Book,  32  Hen. 

Show.  Rep.  Ca.  276  ;    Wood's  Inst.  6,  51,  b,  pi.  17  ;  Rich  v.  Player,  Skin. 

71  ;  2  P.  Wms.  108;  Bac.  Abr.She-  102  ;  2  Show.  262,  286;  Vin.  Abr. 

rifT,  K. ;  4  Mod.  65 ;   Vin.  Abr.  She-  tit.  Sheriff,  C.  a. ;  also  where  there  are 

rifT,  C.  a.  pi.  1  ;  Weobly*s  case,  3  Rep.  two  who  suffer  an  escape,  and  one  dies« 

72,  a.    In  case  of  the  death  or  chat-  Cro.  Eliz.  625  ;  2  Ch,  Fl.  267,  n. 
lenge  of  one  of  th^se  two  Sheriffs,  see 
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dJesex,  as  if  there  was  one  only.  G.  Hi«t.  of  C.  B.  136  ;  3  Co. 
72 ;  1  Show.  289,  162  ;  2  Show.  262,  286  ;  Lev.  284  ;  Priv.  of 
London,  fol.  5,  6,  7,  27%,  273  ;  Hob.  70." 

The  Sheriffs  of  Counties  Corporate  ure  as  much  the  officers 
of  the  Court  as  other  Sheriffs. 

There  are  also  Cinque  Port*— certain  Ports  wherein  the  Con-  cinque 
stable  of  Dover  Castle,  as  Warden,  executes  all  writs,  &c. ;  ^^''^^- 
their  names  are — 


Dover 

Hastings 

Sandwich 

Hythe 

Komney 

Winchelsea  and  Rye  (d). 

In  Berwick-upon-Tweed  the  Mayor  and  Bailiffs  have  execu-  Berwick  on 
tioD  of  all  process  (e).  Tweed. 

A  Franchise  or  Liberty  is  a  royal  privilege,  or  branch  of  the  Franchise 
Queen's  prerogative,  subsisting  in  the  hand  of  a  subject,  wherein  ^J^^^'^^'e 
the  grantee  cmly  and  his  officers  are  to  execute  all  process  (/). 
Note^  when  the  Queen  is  a  party  no  franchise  is  allowed  {g)  ; 
also  by  the  sanction  of  the  Superior  Courts,  (which  is  given  by 
issuing  a  writ  with  a  non  omittas  clause,)  the  Sheriff  hath  power 
to  enter  all  liberties  within  his  county.  All  liberties  are  officially 
noticed  by  the  Courts  (Ji) ;  the  High  Sheriff  is  likewise  bound 
to  notice  them  (i). 

A  Bailiwick  is  now,  in  general,  used  to  signify  the  whole  Bailiwick. 
county,  as  in  the  return  of  a  writ  where  the  person  is  not  ar- 
rested, the  Sheriff  says,  ''  the  within-named  A.  B.  is  not  found 
m  my  Bailiwick ;  and  in  the  statute  of  Magna  Charta,  c.  28, 


(d)  In  the  time  of  Edward  the  Con- 
fessor there  were  but  three  ports,  Do- 
Ter,  Sandwich,  and  Romney  ;  but  in 
the  time  of  William  the  Conqueror, 
Hastings  and  Hythe  were  added;  4 
Inst  222;  2  Inst.  556;  and  in  1 
John,  Winchelsea  and  Rye.  The 
Doke  of  Wellington  is  the  present 
Warden. 

(e)  See  3  Bing.  461 ;  11  Moore, 
372, 5.  C. 

(/)  See  Newland  v.  Cliffe,  3  Barn. 


&  Ad.  633,  post,  "  Bailifs  of  Liber- 
tits  ;**  PlateL  v.  Dowse,  1  Arnold, 
38  ;  Finch,  C.  164  ;  Wood's  Inst. 
206;  BoothnMTi  ▼.  Surrey,  2  Term 
Rep.  5  ;  Balme  v.  Hutton,  2  C.  &  J. 
19. 

(g)  Fitz.  Prerog.  21,  Enquest,  12. 

(^)  2  Term  Rep.  5,  supra  ;  Car' 
rett  V.  SnwUpage,  9  East,  338 ;  New^ 
land  V.  CUffe,  3  B.  &  Ad.  633. 

(i)  Ibid. 
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and  14  Edw.  3,  c.  9,  the  word  **  Bailifis  "  seems  to  comprise  as 
well  Sheriffs  as  Bailiffs  of  hundreds  {j). 

The  relation      The  Sheriff*  is  the  immediate  officer  to  all  the  Courts  at  West- 
iS.:r.S.e  -nster  to  execute  writs,  and  whom  the  law  presumes  to  be 

Courts  and    indifferent  between  party  and  party  (^). 

to  the 

world. 

The  law  likewise  intends  him  to  be  a  lay  person,  and  to  have 

no  skill  in  the  science  of  the  law,  and  whether  a  writ  comes  to 

him  by  authority  or  without  authority  (/),  or  is  awarded  against 

whom  (m)  it  lieth  not,  he  cannot  doubt  or  dispute  its  validity 

quia  parere  necesse  est. 

The  ezteut  "  The  power  of  a  Sheriff^  does  not  extend  beyond  his  county, 
dictioQ™'"*  but  by  special  authority  from  the  Queen,  as  by  an  Habeas  Cor- 
pus, he  is  in  other  counties  sheriff*  to  a  special  intent,  and  the 
law  adjudges  the  removal  of  the  prisoner  of  the  same  Sheriff*  in 
every  county ;  and  by  this  means  it  is  said  there  may  be  two 
Sheriff*s  in  one  county,  namely,  one  to  a  special  intent,  and  the 
other  to  all  general  intents  and  purposes"  (n).  This  rule,  so  laid 
down  in  Plowden,  is  true  as  to  the  SherifT s  ju^Ucial,  but  as  to 
his  ministerial  acts  not  so,  for  the  latter  may  in  general  be  exe- 
cuted dehors  his  county ;  for  example,  he  may  make  his  return 
anywhere  in  England  (o),  for  what  is  true  or  false  is  universally 
so.  So  the  assignment  of  a  bail-bond  or  a  panel  may  be  made 
anywhere  in  England,  but  not  out  of  England,  for  he  is  an 
officer  only  in  England  (j))-  So  if  the  Sheriff*  of  N.  have  a  man 
in  custody  in  N.,  and  the  Sheriff*  is  in  another  county,  and  a 
writ  is  delivered  to  him  against  that  person,  he  is  in  custody 
immediately  upon  that  writ  (q).  So  if  a  prisoner  of  his  own 
wrong  shall  make  an  escape  and  fly  into  another  county,  the 


(j)  Co.  Litt.  168,  b ;  2  Inst.  18. 

(fc)  Dalt.  311  ;  Plowd.  73,  a; 
Lloyd  V.  Wood,  5  Adol.  6c  £1.  232. 

(0  As  to  fees  oo  such  writ,  see 
EarU  V.  Plummer,  1  Salk.  332. 

(m)  Dyer,  69,  b ;  CounUsi  of  Rut' 
land*i  case,  6  Rep.  54,  a ;  Tarlton  v. 
Fither,  2  Dougi.  671;  Cameron  v. 
Lightfoot,  2  W.  Bl.  1190;  CrouUy 
▼.  Shaw,  2  W.  Bl.  1085  ;  Jackton  v. 
Hunter,  ■  6  Term  Rep.  73  ;  Li4nfd  v. 
Wood,  5  Adol.  &  Ellis,  232.    This 


last  case  will  hereafter  be  more  fully 
coDsidered  ;  but  see  the  danger  of 
arresting  ambassadors,  &c.  jMWt, "  Pri' 
vileged  Pertont,** 

(n)  Plowd.  37  a. 

(o)  1  Wils.  336 ;  FroU't  eats,  5 
Co.  89  a;  Dalt.  23 ;  2  Will.  4.  c.39, 
s.  1,  giving  power  to  arrest  to  within 
200  yards  of  his  own  counQr- 

(p)  9  Hen.  4,  c.  1 ;  Dalt.  22. 

(9)  Jachton  v.  Humpkreyg,  1  Salk» 
273. 
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Sheriffor  his  officers,  upon  firesh  pursuit,  may  take  him  again 
in  another  county  (r). 

The   office  of  Sheriff  cannot   be  apportioned,   divided  or  The  oflSce 
abridged  («);  and,  therefore,  although  the  Queen  may  deter-  ap^rtiooed 
mine  this  his  office  at  her  pleasure  (being  appointed  "  durante  divided*  or 
bene  placito"  (<)),  yet  she  cannot  determine  it  in  part  as  for  one  ■•'""K*"* 
town  or  one  hundred,  or  any  other  part ;  neither  can  she  abridge 
the  Sheriff  of  any  thing  incident  or  belonging  to  his  office,  for 
the  office  is  entire,  and  so  it  must  continue  in  that  entirety  for 
the  whole  county,  without  any  fraction  or  diminution  (except 
by  act  of  parliament,  or  that  she  make  some  town,  &c.  a  county 
of  itself^  and  appoint  a  Sheriff  thereto ;)  neither  can  the  office 
be  determined,  nor  any  part  thereof,  without  and  until  a  new 
Sheriff  be  made  for  the  execution  and  administration  of  justice, 
except  it  be  by  his  own  death,  for  on  the  demise  of  the  Crown 
"  he  may  hold  his  office  six  months^  unless  sooner  displaced  by 
the  successor"  (u) ;  nor  does  it  determine  by  becoming  a  peer 
on  his  father's  death,  though  the  dignity  descends  in  time  of 
parliament,  so  that  he  ought  to  attend  parliament  as  a  peer  (x). 

The  office  may  descend  to  and  be  executed  by  h  female;  for  Executed 
Anne  Countess  of  Pembroke,  Dorset,  and  Montgomery,  had  ^^  *  female. 
the  office  of  Hereditary  Sheriff  of  Westmoreland,  and  at  the 
assizes  at  Appleby  she  sat  with  the  judges  on  the  bench  (y). 

The  Courts  take  judicial  notice  of  the  ministerial  officer  of  all  Judicially 
counties  (2).       ,  "*^^^^^- 

(r)  Plowd.  37 ;  Dalt.  23.  (x)  Cro.  Elii.  12,  pi.  3 ;  25  Eliz. 

(«)  Milton'i  cas$,  4  Co.  33 ',  Wood's  C.  B.,  Mordant's  case. 

Inst  71.  (y)   Hargrave's  Notes,   Co.   Litt. 

(0  See  "  WarraDt  of  Appointment ;"  326  a. 

3  &  4  WiU.  4,  c.  99;  6  6c  7  WiU.  4,  (1)  8  Mod.  Ca.  252;  1  Salk.  Rep. 

c.  105,  s.  4.  266. 

(tt)  1  Ann.  St.  1,  c.  8. 
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qoalifica* 
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Section  II. 

QUALIFICATION. 

The  Statute  de  Vicecomitibus  (a)  declares  *'  that  none  shall  be 
Sheriff  except  he  have  sufficient  (b)  land  within  the  same  shire 
where  he  shall  be  Sheriff^  to  answer  the  king  and  the  people ;" 
but  this  landed  qualification  as  to  quantity  is  wholly  undefined, 
either  by  statute  or  common  law ;  yet  as  there  are  many  oner- 
ous duties  cast  upon  him,  for  which  the  law  has  not  provided 
distinctly  any  remuneration,  men  of  substance  are  for  the  most 
part  appointed  to  the  office,  that  they  may  be  able  to  bear  those 
duties  with  more  ease  and  dignity  (c).  Again,  by  the  principles 
of  the  common  law,  no  salary  is  incident  to  the  office,  and  this 
is  another  reason  for  appointing  men  of  substance  to  the  office ; 
but  by  statute  law  salaries  have  formerly  been  granted,  and  still 
are  in  the  statute  book  in  some  counties,  as  in  Wales  (</),  where 
every  Sheriff  within  the  twelve  shires  hath  for  his  fee  yearly  5/., 
the  Sheriff  of  Cambridgeshire  (e),  and  the  two  knights  of  the 
shire  (incorporated  by  the  name  of  the  Wardens  of  the  Wages)* 
have  10/.  rent,  payable  out  of  the  shire  manor;  namely,  lands 
assured  to  Serjeant  Hinde  and  his  heirs,  within  the  manor  of 
Maddingly,  in  the  same  county :  so  in  counties  corporate  and 
towns,  by  virtue  of  some  bye-law,  an  allowance  is  made  to  the 
Sheriffs,  as  in  London  (/),  from  400/.  to  500/.  a  year,  to  each 
of  them :  so  in  Scotland,  the  Sheriffs  Depute  have  salaries,  as 
in  the  case  of  Sir  Walter  Scott,  who,  as  Sheriff  Depute  of  Sel- 
kirkshire, had  an  annual  salary  of  300/.  a  year,  which  he  held 
from  the  16th  day  of  December,  1799,  until  his  death,  in 
1832  (^). 


(a)  9  Edw.  2.  c.  16.  St.  2 ;  4  Edw. 
3.  c.  9;  5  Edw.  3,  c  4;  see  also  28 
Edw.  1,  c.  13,  S.8. 

(6)  The  coDStracdoD  of  the  term 
'*  tufficiemt^  rests  with  the^reat  Offi- 
cers of  State  and  Judges,  who  have, 
on  all  occasions  that  1  have  witnessed 
the  ceremony,  allowed  the  plea  of 
*'  no  sufficient  land  within  the  ooiin^, 
as  an  excuse  of  couiae. 


» 


(e)  Gniib»  v.Gri//.  2  M.&S.  297. 

(d)  34  Hen.  8,  c.  26. 

(«)  34  Hen.  8,  c.  24. 

(/)  See  the  Repivt  of  the  Monici- 
pal  Corporation  QMumissionerB,  rela- 
tive to  the  corporation  of  the  aty  of 
London,  tit. "  Cmrporate  Officen," 

(g)  Lodihait's  Lile  of  Scott,  voLi. 
p.318;  2  &  3  Wilt  4,  €.  lOU 
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It  was  once  laid  down  by  Lord  Holt  (A),  "  that  the  Queen  Larwood  s 
hath  an  interest  in  every  subject,  and  a  right  to  his  service,  and  ^^^' 
no  man  can  be  exempt  from  the  office  of  Sheriff  but  by  act  of 
parliament  or  letters-patent."  Four  years  only  before  this  case 
(in  1690  (t)  ),  a  different  doctrine  of  law  prevailed,  at  least  its 
truth  as  an  universal  proposition  was  denied,  and  in  1767  (it), 
by  one  of  the  ablest  and  most  eloquent  judgments  on  record, 
delivered  in  the  House  of  Peers,  by  Lord  Mansfield,  it  was  at 
length  set  at  rest,  "  that  a  Dissenter  was  not  compellable  to 
qualify  himself  by  taking  the  Sacrament  according  to  the  rites 
of  the  Church  of  England,  and  that  a  Dissenter's  election  to  the 
office  was  null  and  void." 

Now,  however,  as  the  disabling  statutes  (l\  upon  which  all  Test  and 
this  disputation  arose,  are  repealed  as  to  the  sacramental  test,  ^oiToraiion 
and  as  regards  her  Majesty's  Roman  Catholic  subjects,  an  oath 
in  unison  with  their  religious  creed  (m)  has  been  substituted 
instead  of  the  oaths  of  allegiance,  supremacy,  and  abjuration, 
the  law  may  be  briefly  stated  thus  :  no  man  is  exempt  from  the 
office  of  Sheriff  (n)  but  by  act  of  parliament ;  letters-patent ;  by 
disability  arising  from  a  judgment  in  lanf(o);  or  by  reason  of  the 
office  being  incompatible  with  another  (|}), 


Officers. 


I.  The  persons  disabled  by  act  of  parliament  from  holding 
the  office,  are  the  following : 

Firstly.  No  militia  officer,  during  the  time  he  is  acting  in  that  Militia 
capacity,  shall  be  obliged  to  serve  the  office  (q). 

Secondly.  No  one  who  hath  already  served  the  office  of 
Sheriff  of  any  county,  shall  be,  within  three  years  next  ensuing, 
chosen  again,  if  there  be  other  in  the  said  county  of  sufficient 
possessions  and  goods  (r)  to  answer  to  the  Queen  and  the  people. 


(^)  LartDood*s  case,  I  Ld.  Raym. 
32  ;  1  Salk.  167  ;  5.  C.  4  Mod.  274,  n. 
See  also  Pelkatn*8  case,  Savil,  43 ; 
Salap*s  ease,  9  Co.46  b;  Mo.  111. 

Ci)  Mayor  of  Guildford  v.  Clark, 
2  VcDtr.  247. 

(k)  Harrison  v.  Evans,  Cowp.  393. 
See  also  Lord  Mansfield's  judgment, 
reported  in  2  Burn's  Eecl.  Law,  220, 
8th  edit.;  Bro.  P.  C.  10. 

(0  13  Car.  2,  st.  2,  c.  1 ;  25  Car.  2, 
c.  2  ;  16  Geo.  2,  c.  30,  repealed  as  to 
so  much  as  imposed  the  necessity  of 
taking  the  sacrament,  by  9  Geo.  4, 
c.  17,  and  5  &  6  Will.  4,  c.  28.   Th« 


acta  relating  to  declarations  against 
transubstantiation  are  repealed  by  10 
Geo.  4,  c.  7. 

(m)  10  Geo.  4,  c.  7. 

(n)  Larwood*s  case,  supra. 

(o)  2  Mod.  305;  4  Mod.  273. 

(p)  Mayor  of  Norwich  v.  Berry,  4 
Burr.  2114,  and  cases  there  cited. 

(9)  2  Geo.  3,  c.  20. 

(r)  1  Rich.  2,  c.  11  ;  the  words  of 
this  statute  are  remarkable,  as  by  the 
"  Statute  de  Vicecomitibus"  landed 
property  is  the  only  qualification; 
ante,  p.  10. 
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DISABILITIES. 


Former  She-  "  The  Under-sheriff,  and  all  other  officers  within  the  city  of 
"  London,  which  now  be  or  shall  be  at  all  times,  excepted ;  and 

such  counties  only  except  in  which  divers  of  the  King's  liege 
people  be  inheritable  to  the  office  of  Sheriffs  at  this  day,  and 
also  such  persons  as  have  estate  of  freehold  in  the  office  of 
Sheriffs  at  this  day,  and  except  the  letters-patent  made  to  them 
of  the  office  of  Sheriffs,  and  their  Under-sheriffs  and  clerks"  (*). 

Thirdly.  '*  None  that  is  steward  or  bailiff  to  a  great  lord  shall 
be  made  Sheriff,  except  he  be  out  of  office,  but  that  he  be  such 
as  can  entirely  attend  to  execute  the  office  of  Sheriff  for  the 
King  and  the  people"  {t)» 
Magistrate.  Fourthly.  Although  a  Sheriff  is  virtute  officii  a  conservator 
of  the  peace,  yet  it  is  declared  (u),  **  that  all  and  every  acts  to 
be  done  by  any  Sheriff,  by  authority  of  any  commission  of  the 
peace,  during  the  time  of  his  Sheriffwick,  shall  be  void.  But 
when  he  is  out  of  office,  he  may  act  by  force  of  the  same  com- 
mission (e). 


Bailiff  to  a 
lord. 


2.  By  letters  patent  ;  no  instance  of  this  has  occurred  to  us 
in  practice  or  in  research. 


A  prisoner 
for  debt  or 
excommtt- 
nicated. 


3.  By  a  disability  arising  from  a  judgment  in  lam  {x) :  a  pri- 
soner for  debt  is  not  bound  to  remove  his  disability  (^),  but  (for 
reasons  not  very  intelligible  on  the  face  of  the  reports,  or  other- 
wise) a  person  excommunicated  (z)  is  bound  to  remove  his 
disability. 


Attorney.  4.  By  reason  of  the  office  being  incompatible  with  another  (a). 

An  attorney  in  actual  practice  is  exempt  on  this  ground,  for  he 
cannot  necessarily  be  attendant  on  the  Superior  Courts  and  his 
County  at  the  same  time.  The  great  Lord  Mansfield,  in  the 
authority  referred  to,  considered  this  exemption  as  the  pri- 
vilege of  the  Court  of  which  he  is  an  officer,  and  not  the 
privilege  of  the  attorney  himself;   being  so,  with  the  greatest 


(f)  23  Hen.  6,  c.  7.  No  person 
who  has  once  served  the  office  in  Lon- 
don and  Middlesex  is  again  eligible ; 
Act  of  Common  CouncHf  1th  April, 
1 748.  A  person  who  has  paid  the  fine 
(unless  he  afterwards  become  an  Al- 
derman,) is  also  for  ever  exempt— 
Ibid. 


(t)  9  Edw.  2,  c.  16,  St.  2. 
(tt)  1  Mar.  Stat.  2,  c.8,  s.  2. 
(v)  Dalt.27. 

(x)  Salk.  108 ;  4  Mod.  273. 
(y)  2  Mod.  305. 
(t)  2  Mod.  99. 

(a)  Mayor  of  Norwich  v.  Berry,  4 
Burr.  Rep.  2114. 


DISABILITIES. 


IS 


deference  it  is  submitted^  that  the  exemption  mast  apply  with 
equal  force  to  Sheriffs  of  counties  as  to  Sheriffs  of  cities  or 
towns. 

In  the  same  case  (b)  it  was  also  said,  "  I  know  that  barristers  Barristers, 
are  considered  as  exempt  from  serving  that  office."  The  fact  of 
a  barrister's  being  in  actual  practice  may  possibly  be  allowed  as 
a  good  excuse  with  the  Judges  and  other  great  Officers  of  State, 
on  the  Morrow  of  St.  Martin,  but  as  to  its  being  claimable  as 
a  matter  of  right,  either  as  the  privilege  of  the  Court  or  as  a 
personal  privilege  (by  statute  or  common  law),  seems  to  be  a 
position  not  easily  maintainable. 

The  office  is  incompatible  with  the  duties  of  a  Knight  of  the  Members  of 
Shire  (c),  whenever  he  is  the  returning  officer ;  but  there  is  no     "  ^a™®"  • 
objection  to  a  Sheriff's  election  for  a  county,  city,  or  borough, 
where  he  is  not  the  returning  officer,  the  statute  of  3  Geo.  1,  c.  15, 
s.  18,  virtually  taking  away  the  obligation  of  residence  previously 
required  by  4  Hen.  4,  c.  5,  and  the  oath  of  office  (d). 

To  the  converse  of  this,  that  is,  when  the  election  to  parlia- 
ment is  prior  to  the  appointment  to  the  Sheriffalty,  there  seems 
no  objection ;  but  by  a  Resolution  of  the  House  of  Commons, 
7th  Jan.  1689,  ''  the  nominating  any  member  of  the  House  to 
the  King  to  be  made  a  Sheriff,  is  a  breach  of  the  privilege  of 
the  House"  (e). 


Section  III. 


NOMINATION  OF  ENGLISH  SHERIFFS  (a). 

The  Nomination  List  is  made  up  of  names  returned  by  the 
Sheriff  of  the  respective  Counties  to  one  of  the  Judges  on  Cir- 


(6)  4  Burr.  2114. 

(c)  4  Inst.  48;  Litt.  Rep.  326; 
Sim.  Elect,  p.  42.  See  also  the 
"  Nolumus  Clause"  in  the  Wrii  of 
Election,  post,  which  once  extended 
to  Lawyers, 

(d)  4  Dougl.  87,  125 ;  1  Roe  on 
Elect.  160,  n.;  10  Journ.  324— 335. 

(«)  1  Roe  on  Elect.  161. 

(a)   The  Lord  Mayor  of  London 


may  nominate  to  the  Court  of  Alder- 
men at  any  time  he  thinks  proper, 
between  the  14th  of  April  and  the  14th 
of  June  in  every  year,  one  or  more  fit 
persons,  (not  exceeding  nine,)  being 
free  of  the  city,  to  be  publicly  put  in 
nomination  ;  also  any  two  or  more 
liverymen,  at  the  day  of  election,  may 
nominate  any  freeman  of  the  city. — 
Act  of  Common  Council,  1748. 


14  NOMINATION  OF  ENGLISH  SHERIFFS. 

cult.  The  Return  should  be  of  all  who  ought  to  serve  the  office, 
and  delivered  to  one  of  the  Judges  in  like  manner  as  other  re- 
turns. Objections  (if  any)  are  sent  to  him  in  like  manner,  which, 
as  will  be  seen  hereafter,  are  stated  by  him  on  the  day  of 
nomination,  and  allowed  or  rejected^  as  the  case  may  be. 

English  The  Morrow  of  All  Souls  was  formerly  the  day  of  assembling 

at  the  Exchequer  for  ordaining  Sherifife,  but  in  consequence  of 
the  abbreviation  of  Michaelmas  Term,  by  the  statute  of  24 
Geo.  2,  c.  48,  s.  IS,  the  Morrow  of  Si,  Martin  was  appointed 
thereby. 

By  the  Statute  of  Sheriffs  (9  Edw.  2,  st.  2,)  it  was  enacted, 
"Ithat  the  Sheriffs  should  from  thenceforth  be  assigned  by  the  Chan- 
cellor, Treasurer,  Barons  of  the  Exchequer,  and  by  the  Justices;  and 
in  the  absence  of  the  Chancellor,  by  the  Treasurer,  Barons,  and 
Justices** 

By  the  statutes  of  14  Edw.  S,  c.  7,  23  Hen.  6,  c.  8,  21  Hen.  8, 
c.  20,  the  Chancellor,  Treasurer,  President  of  the  King*s  Council, 
Chief  Justices,  and  Chief  Baron,  are  to  assign  them. 

The  Statute  of  Cambridge  (12  Rich.  2,  c.  2,)  ordains,  that  the 
Chancellor,  &c.  shall  be  sworn  "  to  act  indifferently,  and  to  name 
no  man  that  sueth  to  be  put  in  office,  but  such  only  as  they  shall 
judge  to  be  the  best  and  most  sufficient.'' 

On  the  Morrow  of  St.  Martin  the  ceremony  of  nomination 
takes  place  in  the  Court  of  Exchequer,  at  Westminster— -an  in- 
teresting ceremony.  It  is,  perhaps,  a  matter  more  of  curiosity 
than  of  practical  importance,  but  the  testimony  of  an  eye-wit- 
ness, on  more  occasions  than  one,  may  be  deemed,  we  trust,  not 
wholly  without  value,  or  here  out  of  place. 

On  that  day  the  Lord  Chancellor,  the  Chancellor  of  the  Ex- 
chequer, the  Judges  of  each  Court,  and  the  President  of  the 
Council  (A),  assemble  in  the  Court  of  Exchequer.  The  great 
Officers  of  State  arranging  themselves  on  the  Bench  on  the 
right  and  left  of  the  Lord  Chief  Baron,  the  other  Judges 
on  the  floor  of  the  Court ;  the  Officer  of  the  Court  next  ad- 
ministers an  Oath  to  them  in  French,  that  they  will  nomi- 
nate no  one  from  favour,  partiality,  or  any  improper  motive ; 
the  same  Officer  then,  having  the  list  of  the  Counties  in  alpha- 


(6)  See  1  B1.  Comm.  340,  edit.  Mr.  Chri&tiaD,  note. 
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betical  order  (c),  and  the  names  of  those  who  were  nominated 
the  year  preceding,  reads  over  the  three  (d)  names,  and  the  last 
of  the  three  he  pronounces  to  he  the  present  Sher^;  if  any  of 
the  Officers  of  State  or  Judges  have  any  olgection  on  the  part  of 
any  one,  it  is  then  made,  and,  if  allowed,  another  name  is  snb^ 
stituted ;  if  there  be  no  objection,  one  rises  and  says,  "  To  the 
two  gentlemen  I  know  no  objection,  and  I  propose  A.  B.,  Esq., 
in  the  room  of  the  present  Sheriff.*'  Another  officer  has  the 
paper  which  the  Clerk  of  the  Assizes  for  each  County  transmitted 
to  him,  also  another  with  the  names  on  the  former  list ;  and 
whilst  the  three  are  nominated  he  prefixes  1,  2, 3,  to  their  namesi 
according  to  the  order  in  which  they  are  placed. 

The  nomination  list  being  improved  of  in  the  Court  of  Ex- 
chequer, it  is  then  reported  (by  the  Clerk  of  the  Privy  Council) 
who  is  in  attendance^)  to  her  Majesty  in  Council. 


The  nomination  of  the  Sheriffs  for  Wales  is  now  vested  m  the  WeUli  Sbe- 
Judges  and  Barons  of  her  Majesty's  Courts  of  Qtteen's  Bench^ 
Common  Pleas^  and  Exchequer,  and  in  them  exclusively.  There 
are  three  statutes  on  this  head,  die  34  &  35  Hen.  8,  c.  26,  which 
established  the  Court,  styled,  *^  The  Court  before  the  President 
and  Council  of  the  Marshes  of  Wales,"  and  v^ich  vested  the 
yearly  nomination  of  Sherifis  in  the  Lord  President^  Cocmct/,  and 
Justices  of  Wales ;  afterwards  the  1  W.  &  M.  e»  27,  abolished 
the  Court,  &c.  and  vested  the  nomination  in  the  Justices  of  the 
Great  Sessions;  lastly,  the  1  Will.  4,  c.  70,  ss.  13  and  31,  en- 
acts, "  that  all  the  power,  &c.  of  the  Justices  and  Courts  of 
Great  Sessions,  both  in  Law  and  in  Equity,  in  the  Principality 
of  Wales,  shall  cease  and  determine  at  the  commencement  of  the 
Act,  and  that  the  jurisdiction  of  the  several  Judges  and  Barons 
of  his  Majesty**  Courts  of  King's  Bench^  Common  Pleas^  and  Ex^ 
chequer,  respectively,  i^all  be  extended  and  exercised  over  and 
within  the  several  Counties  in  Wales  in  like  manner,  to  die  same 
extent,  and  to  and  for  all  intents  and  purposes  whatsoever,  as 


(c)  Except  Middlesex  and  West- 
moreland, they  being  in  fee ;  but  Dur- 
ham ^although  formerly  appointed  by 
the  Bishop,  during  his  pleasure,  a 
right  claimed  by  prescription  ;  'J'idd's 
Pr.  313,  8th  edit. )  is  now  on  the  list ; 
by  the  statute  of  6  &  7  Will.  4,  c.  19, 
the  power  of  appointment  being  vested 
in  her  Majesty ;  see  ante,  4. 


(d)  Whence  the  practice  of  naming 
three  originated  does  not  seem  clear, 
whether  from  a  statute  not  to  be  found, 
according  to  some,  2  Inst.  559 ;  1 
Bl.Comm.34l ;  or,  according  toothers, 
because  it  is  more  respectful  to  present 
three  to  her  Majesty  than  only  one ; 
Ibid. 


16  NOMINAnOH  BXTBAOftPfWART* 

the  jurisdiction  of  such  Courts  respectively  is  now  exercised  in 
and  over  the  Counties  of  England,  not  being  Counties  Palatine;" 
therefore,  as  before  stated,  the  right  of  nomination  as  to  the 
Welsh  Sheriffs  is  vested  in  the  Judges  and  Barons  of  the  three 
Superior  Courts  of  Common  Law. 

Nomination  In  the  ccue  of  death,  the  Queen>  by  her  prerogative,  nominates 
Sheriff  ^^^  appoints  the  succeeding  Sheriff,  necessarily  without  the  as- 
sembly of  the  Officers  of  State  on  the  Morrow  of  St.  Martin, 
but  whether  the  Queen  can  appoint  any  one  to  be  Sheriff  with- 
out this  assembly,  except  as  aforesaid,  or  one  not  of  the  three  on 
the  nomination  list,  is  a  vexata  qtusestio,  and  has  called  forth  the 
keenest  disputation,  neither  side  wanting  its  advocates  to  support 
its  view  of  the  question  (e).  The  authority  in  the  time  of  Queen 
Elizabeth,  which  gave  rise  to  this  dispute,  always  appeared  to  us 
to  differ  from  an  exercise  of  prerogative  in  case  of  the  death  of 
the  Sheriff  in  degree  only^  and  not  in  kind,  both  equally  being 
cases  of  necessity ;  if  so,  the  same  calamity  might,  perhaps, 
justify  the  self-same  exercise  of  prerogative  at  this  day ;  but  to 
infer  thence  that  there  subsists  a  general  power  in  the  crown  by 
virtue  of  its  prerogative,  does  violence  to  the  plainest  rules  of 
logic,  and  revives  the  doctrine  of  non  ohstantes — a  doctrine 
"  which  sets  the  prerogative  above  the  laws,  was  effectually  de- 
molished by  the  Bill  of  Rights  at  the  Revolution,  and  abdicated 
Westminster  Hall  when  ILing  James  abdicated  the  kingdom  (/*)." 
Notwithstanding,  however,  this  demolition  of  the  dispensing 
power  by  the  Bill  of  Rights,  the  practice  of  occasionally  naming 
**  a  pocket  Sheriff,"  (that  is,  one  not  of  the  three  on  the  nomina*- 
tion  list  approved  of  in  the  Exchequer  on  the  Morrow  of  St 
Martin),  by  the  sole  authority  of  the  crown,  still  continues, 
and  in  Ireland  has  been  carried  to  such  an  extent  as  to  call 
down  upon  it  the  attention  of  the  legislature.  Note,  reader,  no 
case  of  a  compulsory  appointment  is  to  be  found  in  our  books 
or  known  to  have  occurred  (g). 


(e)  Dyer,  226 ;  Jenk.  229  ;  1  Bl.  use  the  words  of  Mr.  Christian)  "  it 

Coram.  342,  edit.  Christian ;  2  Inst,  is   an    angracions   prero^tive,    and 

559 ;  but  see  Dalt.  p.  6  whenever  it  is  exercised,  unless  the 

(/)  1  61.  Comm.  341.  occasion  is  manifest,  the  whole  admi- 

(g)  See  Billof  Bights, (\W.&iM,  nistration  of  justice  throughont    the 

c.  2,  s.  2,)  2  Inst.  559 ;  1  Bl.  Comm.  county  for  a  twelvemonth,  if  not  coT' 

341,  Mr.  Christianas  notes.    But  (to  rupted,  is  certainly  suspected.     The 
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In  the  City  pf  Oxford^  B0rmck'up<m''Tweedf  Bristol,  Canter^  NomiDation 
bury,  Chester,  Coventry,  Exeter,  Gloucester,  Lichfield,  Lincoln,  j.^^'^"* 
Norwich,  Worcester,  York,  Carmarthen,  Haverfordwest,  Kingston- 
upan-Hull,  Newcastk-upon-Tyne,  Nottingham,  Poole  and  South- 
ampton, the  Council,  that  is,  the  Mayor,  Aldermen,  and  Coun- 
cillors, are  on  the  ninth  day  of  November  every  year,  at   the        '  * 
quarterly  meeting  of  the  Council,  and  immediately  af^er  the 
election  of  the  Mayor,  to  appoint  a  fit  person  to  execute  the 
office  of  Sheriff(A). 

The  nomination  list  being  thus  approved  of,  and  reported  to  Pricking  for 
her  Majesty  in  Council,  she  takes  a  pin,  and  (to  insure  impar-  Sheriffs, 
tiality  it  is  presumed)  lets  the  point  of  it  fall  upon  one  of  the 
three  names,  and  the  person  upon  whose  name  it  chances  to  fall 
is  the  Sheriff  for  the  ensuing  year;  this  is  termed  '*  pricking  for 
SJieriffs :"  this  done,  **  the  same  shall  be  forthwith  notified  in  the 
London  Gazette  by  the  Clerk  of  the  Privy  Council"  («). 


Section  IV. 

APPOINTMENT. 

The  appointment  of  High  Sheriffs  for  the  counties  in  England  Appoint- 
and  Wales  is  now  regulated  by  a  recent  statute  (3  &  4  Will.  4, 
c.  99,)  which  simply  substitutes  a  warrant,  signed  by  the  Clerk 
of  the  Privy  Council,  instead  of  a  patent  under  the  Great  Seal, 
Writ  of  Discharge,  Patent  (a)  of  Assistance,  Recognizance,  and 
numerous  other  formulae  theretofore  in  use  in  that  behalf;  the 
warrant  is  set  forth  in  the  schedule  of  the  act,  and  is  in  the  fol- 
lowing words : — 


cause  ought  to  be  urgent  or  inevitable         (i)  3  &  4  Will.  4,  c.  99,  s.  3. 
when  recourse  is  had  to  this  preroga-         (a)  It  is  rendered  unnecessary  for 

live."  any  Sheriff  or  Sheriffs  of  any  county, 

(ft)  See  5  &  6  Will.  4,  c.  76,  s.  61,  cityt  or  town  in  England  and  Wales  to 

amended  by  6  &  7  Will.  4,  c.  105,  sue  out  patent  or  pass  accounts  in 

s.  5.  Exchequer. 
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Warrant  of 
Appoint- 
ment 


At  the  Coart  at  — — ,  the  — —  day  of  — i 
Present  the  Queen's  most  Excellent  Majesty  in  Council. 
To  A.  B.,  of  &c. 
Whereas  her  Majesty  was  this  day  pleased  hy  and  with  the  advice  of 
her  Privy  Council,  to  nominate  and  appoint  you  for  and  to  be  Sheriff  of 

the  county  of during  her  Majesty's  pleasure  :  These  are  therefore 

to  require  you  to  take  the  custody  and  charge  of  the  said  county,  and 
duly  to  perform  the  duties  of  Sheriff  thereof  during  her  Majesty's  plea- 
sure (a) ;  and  whereof  you  are  duly  to  answer  according  to  law. 
Dated  this  day 

By  her  Majesty's  command, 
C.  D. 


Except 
Lancaster, 
Westmor- 
land, and 
Middlesex. 


^'  And  the  appointment  of  Sheriff  thereby  made  shall  be  as 
good,  valid,  and  effectual  in  the  law  to  all  intents  and  purposes 
whatsoever,  as  if  the  same  had  been  made  by  patent  under  the 
great  seal  of  Great  Britain,  or  by  any  ways  and  means  hereto- 
fore in  use ;  and  the  Sheriff  and  Sheriffs  so  appointed  as  afore- 
said, shall  thereupon,  and  upon  taking  the  Oath  of  office  here* 
afler  mentioned,  have  and  exercise  all  powers,  privileges,  and 
authorities  whatsoever,  usually  exercised  and  enjoyed  by  Sheriffs 
of  counties  in  England  and  Wales,  without  any  patent,  writ  of 
assistance,  or  other  writ  whatsoever,  or  entering  into  any  recog- 
nizance by  himself  or  sureties^  and  without  payment  of  or  be- 
ing liable  to  pay  any  fees  whatsoever  for  the  same." — s.  3. 

By  the  wards  of  the  statute  this  mode  of  appointment  is  ap- 
plicable to  the  Sheriff  of  any  county  in  England  or  Wales,  ex- 
cept  the  County  Palatine  of  Lancaster — but  the  County  Pala- 
tine of  Lancaster  cannot  be  the  only  exception,  for  the  war- 
rant of  appointment  must  necessarily  be  confined  to  counties 
where  the  power  of  appointment  is  vested  in  the  Crown ;  where 
that  power  is  in  a  subject,  as  in  the  Earl  of  Thanet,  with  regard 
to  Westmorland,  or  in  a  Corporate  Body,  as  in  the  City  of 
London  with  regard  to  Middlesex,  that  power  must  needs  re- 
main in  full  force  and  effect  as  before  the  act ;  probably  this 
supposed  oversight  may  be  supplied  by  ss.  37,  38,  and  39  of  the 
same  statute. 


Warrant  The  warrant  must  forthwith,  after  the  pricking  or  nomination 

transmitted  by  her  Majesty,  (which  usually  takes  place  in  Hilary  term  next 

Mnappobt-  following,)  be  transmitted  by  the  Clerk  of  the  Privy  Council  to 

ed,  and  a      _____»__ _.__ 

duplicate  to 

the  Clerk  of  (b)  The  appointment  by  this  war-      rante  bene  placito,**  4  Rep.  32  :  ante, 

the  Peace,  rant,  as  by  the  Royal  Writ,  is  "  dw     p.  1—8. 


APFOIKTICXNT. 


19 


the  person  so  nominated  and  appointed  Sheriff;  and  the  same 
Officer  must  within  ten  days  next  after  the  date  of  the  warrant, 
transmit  a  duplicate  thereof  to  the  Clerk  of  the  Peace  of  the 
county  for  which  such  person  is  appointed  Sheriff,  to  be  by  the 
Clerk  of  the  Peace  enrolled  and  kept  without  fee  or  reward. 

After  receiving  this  warrant  of  his  appointment  and  before  he  Oath  of 
enters  upon  the  execution  of  his  office^  every  one  appointed  High  Office  be- 
Sheriff  (except  the  Sheriffs  of  London  and  Middlesex)  shall  taken,  &c. 
take  the  same  oath  of  office  as  before  the  act,  which  oath  must 
be  fairly  nrritten  on  parchment,  (without  being  subject  to  any 
stamp  duty,)  and  signed  by  him,  and  may  be  sworn  before  any 
one  of  the  Barons  of  the  Court  of  Exchequer  or  any  one  of 
her  Majesty's  Justices  of  the  Peace  for  the  county  of  which  he 
shall  be  appointed  High  Sheriff,  and  the  same  must  thereupon 
he  fled  in  the  office  of  the  Clerk  of  the  Peace,  to  whom  a  fee  of 
five  shillings  is  due  for  the  same,  and  no  more. 

Oath  of  Office* 

I,  A.  B.  do  swear,  that  I  will  well  and  truly  serve  the  Queen's  Majesty  High  Sbe^ 
in  the  office  of  SherifT  of  the  county  of  ,  and  promote  her  riff's  Oath  of 

Majesty's  profit  in  all  things  that  belong  to  my  office  as  far  as  I  legaUy  all  counties, 
can  or  may  :  I  will  truly  preserve  the  Queen's  rights,  and  all  that  he-  cities,  and 
longeth  to  the  Crown ;  I  will  not  assent  to  decrease,  lessen,  or  conceal  the  towns  (c) 
Queen's  rights,  or  the  rights  of  her  franchises ;  and  whensoever  I  shall  *'^  England, 
have  knowledge  that  the  rights  of  the  Crown  are  concealed  or  withdrawn,  [6*<*pt 
be  it  in  lands,  rents,  franchises,  suits,  or  services,  or  in  anv  other  matter  ^.^^?° 
or  thing,  I  will  do  my  utmost  to  make  them  be  restored  to  the  Crown  ^  u  *^^'^' 
again;    and  I  may  not  do  it  myself    I  will  certify  and  inform  the  (^ij^ster' 
Queen  thereof,  or  some  of  her  Judges ;  I  will  not  respite  or  delay  to  levy  Lancashiie 
the  Queen's  debts  for  any  gift,  promise,  reward,  or  favour,  where  I  may  ^nd  West- ' 
raise  the  same  without  grievance  to  the  debtors ;  I  will  do  right  as  well  to  morland.] 
poor  as  to  rich  in  all  uiings  belonging  to  my  ofiice  :  I  will  do  no  wrong 
to  any  man  for  any  gift,  reward,  or  promise,  nor  for  favour  or  hatred ;  I 
will  disturb  no  man^  right,  and  will  truly  and  faithfully  acquit  at  the 
Exchequer  all  those  of  whom  I  shall  receive  any  debts  or  duties  belonging 


(c)  3  Geo.  1,  c.  15,  s.  18,  confirm- 
ed  by  3  &  4  Will.  4,  c.  99,  s.  6,  and 
6  &  6  Will.  4,  c.  28.  The  Sheriff  of 
the  County  Palatine  of  Chester  takes 
the  same  oaths  the  Sheriffs  of  the  seve- 
ral coaoties  in  Wales  do,  3  Geo.  1,  c. 
15, 8. 20,  pojt,  "  Welsh  Sheriff's  Oath." 
The  Sherifis  of  London  and  Middlesex 
and  those  of  the  County  Palatine  of 


Durham  and  Westmorland  are  to  take 
the  same  oath  as  the  Sherifis  of  English 
coanties,  except  that  part  that  relates  to 
the  placing  in  or  disposing  of  any  of  the 
offices  of  their  Under-sheriffs,  County 
Clerks,  Bailiffs,  or  other  Officers,  or 
their  continuance  therein.  Ibid,  sect. 
21. 


eg 
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to  the  Crown;  I  will  take  nothing  whereby  the  Queen  may  lose,  or  where- 
by her  right  may  be  disturbed,  injured,  or  delayed ;  I  will  truly  return 
and  truly  serve  all  the  Queen's  writs,  according  to  the  best  of  my  skill  and 
knowledge ;  I  will  take  no  bailiffs  into  my  serviee  but  such  as  I  will  an- 
swer for,  and  I  will  cause  each  of  them  to  take  such  oatha  as  I  do,  in 
what  belongeth  to  their  business  and  occupation ;  I  will  truly  set  and  re- 
turn reasonable  and  due  issues  of  them  that  be  within  my  bailiwick,  ac- 
cording to  their  estates  and  circumstances,  and  make  due  panels  of  per- 
sons able  and  sufficient,  and  not  suspected  or  procured,  as  is  appointed  by 
the  statute  of  this  realm ;  [I  have  not  sold,  or  let  to  farm,  or  contracted 
for,  nor  have  I  granted  or  promised  for  reward  or  benefit,  nor  will  I  sell  or 
let  to  farm,  nor  contract  for,  or  grant  for  reward  or  benefit,  by  myself,  or 
any  other  person  for  me  or  for  my  use,  directly  or  indirectly,  my  SherifT- 
wick  or  any  bailiwick  thereof,  or  any  office  belonging  thereunto,  or  the 
profits  of  the  same,  to  any  person  or  persons  whatsoever ;]  I  will  truly 
and  diligently  execute  the  good  laws  and  statutes  of  this  realm ;  and  in 
all  things  well  and  truly  behave  myself  in  my  office  for  the  honour  of  the 
Queen  and  the  good  of  her  subjects,  and  discharge  the  same  according  to 
the  best  of  my  skill  and  power.     So  help  me  God. 


Sheriff  to 
take  the 
oaths  of  al- 
legiance, 
supremacy, 
and  abjura- 
tion, in  one 
of  the 
Courts  at 
Westmin- 
ster or  the 
Quarter 
Session. 


The  Sheriff  shall,  within  six  calendar  months  afler  his  elec- 
tion, take  and  subscribe  the  oaths  of  allegiance,  supremacy,  and 
abjuration,  and  also  take  and  subscribe  the  assurance  in  one  of 
the  Courts  at  Westminster,  or  at  the  General  or  Quarter  Sessions 
of  the  Peace  where  he  shall  be  or  reside,  between  the  hours  of 
nine  and  twelve  in  the  forenoon,  and  no  other;  1  Geo.  1,  c.  1$, 
s.  2 ;  2  Geo.  2,  c.  31,  s.  3 ;  9  Geo.  2,  c.  26,  s.  3  (d). 


(d)  On  Michaelmat  Day  at  Guild' 
hall  the  Sheriff  of  London  and  Mid- 
dlesex take  also  the  following  oath . — 

Ye  shall  swear  that  ye  shall  be  good 
and  true  unto  our  Sovereign  Lady  the 
Queen  of  England,  and  unto  her  heirs 
and  successors ;  and  the  franchise  of 
the  City  of  London  within  and  with- 
out ye  shall  save  and  maintain  to  your 
power ;  and  ye  shall  well  and  lawfully 
keep  the  Shires  of  London  and  Mid- 
dlesex, and  the  offices  that  to  the  same 
Shires  appertain  to  be  done  well  and 
lawfully,  ye  shall  do  after  your  wit  and 
power;  and  right  ye  shall  do  as  well 
to  poor  as  rich,  and  good  custom  you 
shall  none  break,  ne  evil  custom  ar- 
rere,  and  the  Assize  of  Bread,  all,  and 
all  other  Victuals  within  the  franchise 
of  this  City  and  without,  well  and 
lawfully  ye  shall  keep,  and  do  to  be 
kept,  and  the  judgments  and  execu- 
tions of  your  Court  ye  shall  not  tarry 
without  cause  reasonable;  ne  right 
shall  you  none  disturb.    The  writs 


that  to  you  come  touching  the  state 
and  franchise  of  thin  City  you  sfaiUl 
not  return,  till  you  have  shewed  theoa 
to  the  Mayor  and  the  Council  of  this 
City  for  the  time  being,  and  of  them 
have  advisement,  and  ready  you  shall 
be  at  reasonable  warning  of  the  Mayor 
for  keeping  of  the  peace  and  main- 
taining the  state  of  the  City ;  and  all 
other  things  that  longen  to  your  office, 
and  the  keeping  of  the  said  Shires* 
lawfully  you  shall  do  by  you  and 
yours ;  and  the  City  you  shall  keep 
from  harm  after  your  power,  and  the 
Shire  of  Middlesex;  ne  the  Gaol  of 
Newgate  you  shall  not  let  to  form.  As 
help  you  Uod. 

le  shall  also  swear,  that  ye  shall 
freely  ^ive  all  such  rooms  and  offices 
of  Serjeants  and  Yeomen,  as  shall 
happen  to  become  void  during  the  time 
ye  shall  remain  in  the  Office  of  the 
Sherifialty,  to  such  apt  and  able  per- 
son and  persons  as  shall  be  by  you 
nominated  to  the  Lord  Mayor  and 
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Oath  of  Allegiance  (e). 

I,  G.  M.  do  aincerely  promise  and  swear  that  I  will  be  fiiithful  and 
bear  true  allegiance  to  her  Majesty  Queen  Victoria.    So  help  me  God. 

Oath  of  Supremacy  (/). 

I)  G.  M.  do  swear  that  I  do  from  my  heart  abhor,  detest,  and  abjure 
Its  impious  and  heretical,  that  damnable  doctrine  and  position  that  princes 
exconununicated  or  deprived  by  the  Pope,  or  any  authority  from  the  see 
of  Rome,  may  be  depnved  or  murdered  by  their  subjects  or  any  other 
whatsoever :  And  I  do  declare  that  no  foreign  prince,  person,  prelate, 
state,  or  potentate  hath  or  ought  to  have  any  jurisdiction,  power,  supe- 
riori^,  pre-eminence,  or  authority,  ecclesiastical  or  spiritual,  within  this 
realm.     So  help  me  God. 

Oath  of  Abjuration  {g). 

I,  G.  M,  do  truly  and  sincerely  acknowledge,  profess,  testify  and  de- 
clare in  my  conscience,  before  God  and  the  world,  that  our  sovereign  lady 
Queen  Victoria  is  lawful  and  rightful  Queen  of  this  realm  and  all  other 
her  Majesty's  dominions  and  countries  thereunto  belonging:  and  I  do 
solemnly  and  sincerely  declare  that  I  do  believe  in  my  conscience,  that 
not  any  of  the  descendants  of  the  person  who  pretended  to  be  Priuce  of 
Wales  during  the  life  of  the  late  King  James  the  Second,  and  since  his 
decease  pretended  to  be  and  took  upon  himself  the  style  and  title  of  King 
of  England  by  the  name  of  James  the  Third,  or  of  Scotland  by  the  name 
of  James  the  Eighth,  or  the  style  and  tide  of  King  of  Great  Britain,  hath 
any  right  or  titie  whatsoever  to  the  crown  of  this  realm  or  any  other  the 
dominions  thereunto  belonging :  And  I  do  renounce,  refuse  and  abjure 
any  allegiance  or  obedience  to  any  of  tiiem.  And  I  do  swear,  that  I  will 
bear  faith  and  true  allegiance  to  her  Majesty  Queen  Victoria,  and  her  will 
defend  to  the  utmost  of  my  power  against  all  traitorous  conspiracies  and 
attempts  whatsoever  which  shall  be  made  against  her  person,  crown  or 


Cooit  of  Aldermen,  and  by  them  ad- 
mitted»  without  any  money  or  other 
reward  to  be  had,  taken,  or  hoped  for 
in  respect  thereof,  according  to  the  act 
of  Common  Council  made  and  provid- 
ed in  that  behalf  the  nine  and  twen- 
tieth day  of  April,  in  the  six  and 
twentieth  year  of  the  reign  of  our  Sove- 
reign Lady  Queen  Elizabeth.  As  God 
you  help. 

Sheriffs  elected  at  the  general  elec- 
tion day  are  to  appear  bemrethe  Court 
of  Aldermen  on  the  14th  day  of  Sep- 
tember after  their  election,  to  enter  in- 
to an  obligation  to  the  Chamberlain  of 
the  City  in  the  penalty  of  £1000, 
conditioned  to  appear  on  Michaelmas 
Day  at  Guildhall,  and  to  take  this 
oath ;  if  elected  between  the  14th  and 
22d  of  September,  and  they  do  not 


take  the  oath  on  Michaelmas  Day,  or 
if  elected  at  any  other  period,  and  they 
do  not  within  six  days  after  notice  of 
election  take  the  oath,  they  are  liable 
to  a  penalty ;  if  an  Alderman  of  the 
City  or  a  Commoner  nominated  by  the 
Lord  Mayor,  of  £600 ;  if  any  other 
freeman,  £400. 

(e)  There  is  an  indemnity  act  pass- 
ed annually  to  protect  persons  who 
have  omitted  to  take  the  oaths  of  alle- 
giance, &c.  See  Stevenson  and  others, 
2  Barn.  &  Cr.  34 ;  1  Will.  &  M.  st. 
1,  c.  8. 

(/)  No  person  to  be  summoned  to 
take  this  oath,  or  be  prosecuted  for  not 
obeying  such  summons,  31  Geo.  3,  c« 
32,  s.  18. 

(g)  6  Geo.  3,  c.  63, 8,  1. 
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dignity.  And  I  will  do  my  utmost  endeavour  to  disclose  and  make  known 
to  her  Majesty  and  her  successors  all  treasons  and  traitorous  conspiracies 
which  I  shall  know  to  be  against  her  or  any  of  them.  And  I  do  faith- 
fully promise  to  the  utmost  of  my  power  to  support,  maintain  and  defend 
the  succession  of  the  crown  against  the  descendants  of  the  said  James  and 
against  all  other  persons  whatsoever,  which  succession,  by  an  Act  inti- 
tuled "  An  Act  for  the  further  Limitation  of  the  Croum  and  better  securing 
the  Rights  ana  Liberties  of  the  Subject,'*  is  and  stands  limited  to  the 
Princess  Sophia,  Electress  and  Dachess  Dowaser  of  Hanover,  and  the 
heirs  of  her  oody  being  Protestants.  And  all  these  things  I  do  plainly 
and  sincerely  acknowledge  and  swear,  according  to  these  express  words 
by  me  spoken,  and  according  to  the  plain  common  sense  and  understand^ 
ing  of  the  same  words,  without  any  equivocation,  mental  evasion,  or 
secret  reservation  whatsoever.  And  I  do  make  this  recognition,  ac- 
knowledgment, abjuration,  renunciation  and  promise,  heartify,  willingly 
and  truly  upon  the  true  faith  of  a  Christian. 

The  following  Assurance  must  at  the  same  time,  place,  and 
by  the  same  person  be  administered,  taken  and  subscribed. 

Assurance  (A). 

I,  A,  B,y  do  in  the  sincerity  of  my  heart  assert,  acknowledge  and  d^ 
dare  that  her  Majesty  Queen  Victona  is  the  only  lawful  and  undoubted 
Sovereign  of  this  realm,  as  well  de  jure,  that  is,  of  right  Queen,  as  de 
facto,  that  is,  in  the  possession  and  exercise  of  the  government.  And 
therefore  I  do  promise  and  swear  that  I  will  with  heart  and  hand,  life 
and  goods,  maintain  and  defend  her  right,  title  and  government  against 
the  descendants  of  the  person  who  pretended  to  be  Prince  of  Wales  during 
the  life  of  the  late  King  James,  and  since  his  decease  pretended  to  be 
and  took  upon  himself  the  style  and  title  of  King  of  England  by  the  name 
of  James  the  Third,  or  of  Scotland  by  the  name  of  James  the  Eighth,  or 
the  style  of  King  of  Great  Britain,  and  their  adherents,  and  all  other  ene- 
mies who,  either  by  open  or  secret  attempts,  shall  disturb  or  disquiet  her 
Majesty  in  the  possession  and  exercise  thereof. 

Test  and  ^^^^  relating  to  declarations  against  transubstantiation  are  re- 

Corporation  pealed  by  10  Geo.  4,  c.  7,  s.  1,  without  regard  to  any  religious 
pedaled!"  distinction.  By  the  stat,  of  9  Geo*  4,  c.  17,  the  acts  relating  to 
the  sacramental  test  are  repealed,  and  in  lieu  thereof  a  declara- 
tion prescribed  by  the  act  is  to  be  made  and  subscribed ;  but  it 
does  not  apply  to  Sheriffs  of  counties,  or  cities,  or  towns.  See 
9  Geo.  4,  c.  17,  explained  by  5  &  6  Will.  4,  c.  28. 

Instead  of  the  oaths  of  Allegiance,  Supremacy,  and  Abjuration, 
her  Majesty's  subjects  professing  the  Roman  Catholic  religion 
must  take  the  following  oath. 

Roman  Catholics^  Oath. 

I,  G.  M,,  do  sincerely  promise  and  swear,  that  I  will  be  faithful  and 

(h)  6  Gw,  3,  c.  53. 
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bear  true  allegiance  to  her  Mi^esty  Queen  Victoria,  and  will  defend  her 
to  the  utmost  of  my  power  agamst  all  conapiracieB  and  attempts  whatever 
which  shall  be  made  against  her  person,  crown  or  dignihr ;  and  1  will  do 
my  utmost  endeavour  to  declare  and  make  known  to  her  Mdesty,  her 
heirs  and  successorsy  all  treasons  and  traitorous  conspiracies  which  may 
be  formed  against  her  or  them :  And  I  do  faithfully  promise  to  maintain, 
ttmport  and  defend  to  the  utmost  of  my  power  ihe  succession  of  the  crown, 
which  succession,  by  an  Act  intituled  "  An  Act  for  theforther  Limitation 
of  the  Crown  and  better  tecuritig  the  Rights  and  Liberties  of  the  Subject,'* 
IB  and  stands  limited  to  the  Princess  Sophia,  Electress  of  Hanover,  and  the 
heirs  of  her  body  being  Protestants ;  nereby  utterly  renouncing  and  ab- 
juring any  obedience  or  allegiance  unto  any  other  person  claiming  or  pre- 
tending a  right  to  the  crown  of  this  reum :  And  I  do  further  declare, 
that  it  is  not  an  article  of  my  faith,  and  that  I  do  renounce,  reject  and 
abjure  the  opinion,  that  princes  ezconununicated  or  deprived  by  tne  Pope 
or  any  other  authority  of  the  see  of  Rome  may  be  deposed  or  murdered 
by  their  subjects  or  by  any  person  whatsoever :  And  Jt  do  declare,  that  I 
do  not  believe  that  the  Pope  of  Rome,  or  any  other  foreign  prince,  pre- 
late, person,  state,  or  potentate,  hath  or  ought  to  have  any  temporal  or 
ciril  jurisdiction,  power,  superiority  or  pre-eminence,  directly  or  indirectly, 
within  this  realm.  I  do  swear  that  I  will  defend  to  the  utmost  of  my 
power  the  settlement  of  property  within  this  realm  as  established  by  the 
kws:  And  I  do  hereby  disclaim,  disavow  and  solenmly  abjure  any  in- 
tention to  subvert  the  present  Church  Establishment  as  settled  by  law 
within  this  realm :  And  I  do  solemnly  swear  that  I  never  will  exercise 
any  privilege  to  which  I  am  or  may  become  entitled,  to  diturb  or  weaken 
the  Protestant  religion  or  Protestant  government  in  the  United  Kingdom : 
And  I  do  solemnly  in  the  presence  of  God  profess,  testify  and  declare, 
that  I  do  make  this  declaration  and  every  part  thereof  in  the  plain  and 
ordinary  sense  of  the  words  of  this  oath,  without  any  evasion,  equivocation 
or  mental  reservation  whatsoever.     So  help  me  God. 

Tliis  oath  is  to  be  administered  in  the  same  manner  and  time  Before 
and  by  the  same  persons  as  the  oaths  for  which  it  is  substituted  ^^^^ 
were.    10  Geo.  4,  c.  7,  s.  6. 

Oath  of  High  Sheriff  in  Wales  (i). 

OATH  OF  OFFICE. 

Ye  shall  swear  that  well  and  truly  ye  will  serve  the  Queen  in  the  office 
of  Sheriff  of  the  county  of  C.  in  Wales,  and  do  the  Queen's  profits  that 
bdong  to  you  by  way  of  your  office  as  far  form  as  you  can  or  may.  Ye 
shall  truly  keep  the  Queen's  rights  and  all  that  belong  to  the  crown.  Ye 
shall  not  assent  to  decrease,  to  lessen  or  to  concealment  of  the  Queen's 
rights  or  of  her  franchises.  And  whenever  ye  shall  have  knowledge  that 
the  Queen's  rights  or  the  rights  of  the  crown  be  concealed  or  withdrawn, 
be  it  in  lands,  rents,  franchises,  suits  or  any  other  thing,  ye  shall  do 
your  power  to  make  them  be  restored  to  the  Queen  again,  and  if  you  may 
not  do  it  yourself  ye  shall  certify  the  Queen  or  some  of  her  council 
thereof,  such  as  ye  hold  for  certain  will  say  it  unto  the  Queen.  Ye  shall 
not  respite  the  Queen's  debts  for  any  gift  or  favour  when  you  may  raise 
the  same  without  great  grievance  to  the  debtors.     Ye  shall  truly  and 

^ ■ ■  -  I    I  -     -        - 

(t)  Free  from  stamp  duty,  3  &  4  Will.  4,  c.  99,  s.  6. 
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righteously  trust  the  people  of  your  sheriffwick,  and  do  right  to  poor  as  to 
rick  in  all  things  that  belongeth  to  your  oflSce.  Ye  shall  do  no  wrong  to 
any  man  for  any  gift  or  other  hehest  or  promise  of  goods  for  favour  or 
sale.  Ye  shfdl  disturb  no  man's  rifht.  i  e  shall  trufy  acquit  all  those  of 
whom  ye  shall  any  thing  receive  of  the  Queen's  debts.  Ye  shall  nothing 
take  whereby  the  Queen  may  lose,  or  whereby  that  right  may  be  dis- 
turbed, letted,  or  the  Queen's  debts  delayed.  Ye  shall  truly  return  and 
truly  serve  all  the  Queen's  writs  as  put  forth  as  is  in  your  cunning.  Ye 
shall  none  have  to  be  your  under-sheriff  of  any  of  the  Sheriff's  clerks  of 
the  last  year  past.  Ye  shall  take  no  bailiff  into  your  service  but  such  as 
you  will  answer  for.  Ye  shall  make  each  of  your  bailif&  make  such  oath 
as  ye  make  yourself  in  that  that  belongeth  to  their  occupation.  Ye  shall 
receive  no  writ  by  you  or  any  of  yours  unsealed,  or  any  sealed  under  ibe 
seal  of  any  Justice,  savins  Justice  in  Eyre,  of  Justice  assigned  in  the  same 
shire  where  ye  be  sheriff  m,  or  other  Justices  having  power  and  authority 
to  make  any  writs  unto  you  by  the  laws  of  the  land,  or  of  Justice  of  New- 
gate. Ye  shall  make  your  buliff  of  the  true  and  sufficient  men  of  the 
county.  Ye  shall  not  let  your  sheriffwick  nor  any  bailiwick  thereof  to  fa- 
vour to  any  man.  Ye  shall  truly  set  and  return  reasonable  and  due  issues 
of  tliem  that  be  within  your  bailiwick  after  their  estate  and  thdr  honour,  and 
make  your  panels  yourself  of  such  persons  as  be  most  meet,  most  suffi- 
cient and  not  suspected  nor  procured  as  is  ordained  by  the  statute,  and 
over  this  in  eschewing  and  restraint  of  the  manslaughters,  robberies,  and 
other  manifold  grievous  offences  that  be  done  daily,  namely,  by  such  as 
name  themselves  soldiers  and  other  vagrant  persons  which  increase  in 
number  and  multiply,  so  that  the  Queen's  subjects  may  not  surely  ride 
nor  go  to  do  such  thmgs  as  they  have  to  do  to  their  intolerable  peril  and 
grievance.  Ye  shall  truly  and  effectually  and  with  all  diligence  possiUe 
to  your  power  execute  the  statutes  as  the  statutes  of  Winchester  and  va- 
gabonds. These  things  ye  shall  well  and  truly  observe  and  keep.  So 
help  you  God. 

The  Oaths  of  Allegiance,  Supremacy,  and  Abjuration,  or  in- 
stead thereof,  in  the  case  of  a  Roman  Catholic  subject,  the  oath 
before  mentioned,  must  be  taken  in  the  same  manner^  &c.  as 
Sheriffs  of  English  counties  are  enjoined  to  do.  The  assurance 
also  must  be  taken  and  subscribed  in  like  manner. 

If  a  person  appointed  refuse  to  take  the  oaths  of  office  he  waa 
usually  punished  in  the  Star  Chamber,  but  now  he  is  proceeded 
against  by  criminal  information  in  the  Queen's  Bench  {k) ;  a  re- 
fusal to  take  the  oaths  is  a  refusal  of  the  office  (I),  In  counties 
of  cities  and  counties  of  towns,  as  in  London,  certain  penalties 
are  attached  to  the  refusal  of  the  office  (by  particular  statutes 
or  by  some  bye-laws),  and  these  penalties  are  recoverable  by 
action. 


(k)  Dalt  15;  Hex  ▼.  Woodrow,  2 
Term  Bep.  731. 


(/)  Star  f ,  Mayor  of  Eteter,  3  Lev* 
116. 
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Section  V. 

OLD  AND  NEW  SHERIFF. 

In  the  reign  of  Edward  the  Third  (a)  it  was  declared  that  any  Old  and 
Sheriff  abiding  in  his  office  above  One  Year  should  be   liable  ^^^^^ 
to  severe  penalties  and  disabilities ;  but  at  a  subsequent  period  nnaiice  in 
of  our  history  some  relaxation  was  made  to  this  rule  of  law  by  ®"^»*^* 
allowing  the  outgoing  Sheriff,  (unless  lawfully  discharged  be- 
fore,) to  occupy  his  office  during  Michaelmas  and  Hilary  Terms, 
after  the  year  that  his  office  was  ended,  if  the  incoming  Sheriff 
had  not  his  patent  ready,  and  did  not  take  the  oaths  (6),  &c« 
Notwithstanding,  however,  these  old  statutes  it  was  holden  that 
the  appointment  might  be  "  durante  bene  placito,"  or  "  during 
the  Queen's  pleasure"  (c) ;  and  such  was  the  form  of  the  royal 
writ ;  and  such  is  the  form  of  the  warrant  of  appointment  pre- 
scribed by  the  recent  enactment  (d)  in  the  reign  of  our  late  be- 
loved sovereign.      Therefore  until  a  new  Sheriff  be  named  his 
office  cannot  be  determined  unless  by  the  demise  of  the  Crown,  or 
by  his  own  death :  in  the  former  case  he  may  hold  his  office  for  six 
months  after  the  demise,  unless  sooner  displaced  by  the  succes- 
sor (e).    In  the  latter^  if  any  High  Sheriff  of  any  county  otEng-  Who  acts 
land  or  fVaUs  shall  happen  to  die  before  the  expiration  of  his  i^^^  ^^^  ^f 
year,  his  Under-sheriff,  or  Deputy,  shall  nevertheless  continue  in  the  High 
office,  and  execute  the  same  in  the  name  of  the  deceased  Sherif  ^"®"°* 
until  another  Sheriff  be  appointed  and  sworn  ;  and  the  Under- 
sheriff,  or  Deputy,  is  answerable  for  a  proper  discharge  of  the 
duties  of  his  office  in  all  respects  as  the  deceased  Sheriff  would 
have  been  if  he  had  been  living ;  and  the  security  given  by  the 
Under-sheriff,  or  Deputy,  to  the  deceased  Sheriff  is  to  stand  as 
a  security  in  the  meantime  (/) :  in  such  a  case  the  Under-sheriff, 
or  Deputy,  is  by  virtue  of  this  statute  a  quasi  High  Sheriff,  and 
stands  in  that  relation  to  the  world  and  to  the  incoming  Sheriff. 

When  no  demise  of  the  Crown  or  death  of  the  High  Sheriff  Ezpiration 
determines  the  office  the  usual  period  when  High  Sheriffs  receive  ?L  r  ^ 
■        —  ■  ,  time. 

(a)  14  Edw.  3.  c.  7  ;  28  Hen.  6,         (c)  4  Rep.  32. 
c.  3;  8  Edw.  9,  c.  4;  23  Hen.  6,  c.  (<2)  3  &  4  Will.  4,  c.  99  ;  anti, 

8 ;  42  Edw.  3,  c.  9  ;  6  Hen.  8,  c.  18.  "  Warrant  of  Appointment." 

(6)  12  Edw.  4,  c.  1 ;  17  Edw.  4,         (e)  1  Ann,  st.  1,  c.  8;  Dalt.  7,  8. 
c.  6  ^  23  Hen.  6,  c.  38.  (/)  3  Geo.  1,  c  16,  s.  8. 
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warrants  of  s^pomtment  U|  as  before  observed,  in  Hilary 
Term ;  but,  note,  as  the  appointment  is  now  **  durante  bene  pla* 
cito,"  they  are  not  necessarily  made  out  thenar),  and  are  some* 
times,  for  reasons  influencing  her  Majesty  in  Council,  post* 
poned* 

in       It  is  higUy  important  to  define  and  know  the  true  relation  be* 
which  ihey    tween  the  new  and  old  Sherifl^  and  their  relation  to  the  world  at 
SSfJL.   tte  time  when  the  former  «oei.e.thi.w««nt  of  appointmait. 
The  warrant  of  ^pointment  per  se  does  not  nffeet  their  relative 
situation,  but  operates  only  as  an  autharity  to  the  incoming  SheriflT 
to  qualify  himself  for  entering  upon  his  office,  and  to  take  from 
the  ou^igoing  Sheriff  a  transfer  of  all  writs,  prisoners,  &c. ;  sndi 
was  the  practical  eflEect  of  the  patent,  and  such  it  is  oonoeived  ia 
that  of  its  substitute  the  present  warrant  of  appointment.    It  be- 
comes then  material  to  consider  when  and  by  what  process  their 
relative  positions  are  chai^ied,  that  is,  when  and  by  what  process 
the  one  becomes  charged  and  the  other  discharged  from  the  cus- 
tody of  the  county.     By  anah^  to  the  old  law  the  rule  may  thus 
When  the     briefly  be  laid  down :  the  old  Sheriff  is  not  ducharged,  nor  the 
old  Sheriff    h^h^  Sheriff  charged  till  two  things  are  done,  viz.  the  receqtt  of  the 
ed,  and  the   ff^oTatU  of  appoinimetU  hy  the  incoming  Sheriff,  and  the  deUeery 
newchaiig;-    io  ike  outgoing  Sher^  of  the  signed  duplicate  list  and  acconni 
mentioned  in  the  seventh  section  of  the  recent  statute(h),  ^  to 
whom  the  same  shall  be  a  good  and  sufficient  discharge  of  and 
from  all,  &C.  withont  any  Writ  of  Discharge  or  other  writ  what- 
soever.'* 

The  section  ofthe  statute  above  alluded  to(t)  is  in  the  foUowii^ 
words : — **  That  every  Sheriff  of  any  coimty,  city,  liberty,  divi- 
sion, town  corporate,  or  place,  shall  at  the  expiration  of  his  of- 
fice make  ont  and  deliver  to  the  new  or  incoming  Sheriff  a  true 
and  correct  list  and  account  under  Ids  hand  of  all  prisoners  in  his 


(g)  As  occurred  thif  year  in  the     oo  the  4th  of  April  Robeit  Oliver 
ofStaHbtdshimaiidGlaiDOfgaii-     Jooet,  of  Fomnen  Castle,  Eaq.  in 


shiie,  the  Sheriffs  of  which  were  not  place  of  Howell  Gwjn,  Esq. 

appointed  until  the  26didav  of  Febm-  (h)  3  &  4  WQL  4,  c  99,  1.7; 

aiy.     John  Stevenson  Salt,  Esq.  of  Fitz.  Case,  Cio.  Eliz.  38 ;  Wetbf  v. 

Hee|nn^  Cioss»  of  the  Cnrmer,  and  Stdnmer,  Noy,  51 ;  19  Vm.  Abr.  ^1 ; 

Howell  Gwyn,  of  AlUwen,  of  the  lat-  and  cases  cited. 

tar,in  the loonof  Nash  Vanghan  £d.  (i)  3  &  4  WiU.  4,  c.  90,  s.  7. 
waids  Vangluui,  of  Lanelj,  Esq,  -,  and 
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custody,  and  of  aU  writs  and  other  process  in  his  hands  not 
whoUy  executed  by  him,  with  ail  such  particulars  as  shall  be  ne- 
cessary to  explain  to  the  said  incoming  Sheriff  the  several  mat- 
ters intended  to  be  transferred  to  him,  and  shall  thereupon  turn 
over  and  transfer  to  the  care  and  custody  of  the  said  incoming 
Sheriff  all  such  prisoners,  writs^  and  process,  and  all  records, 
hooks^  and  matters  appertaining  to  the  said  office  of  Sheriff; 
and  the  said  incoming  Sheriff  shall  thereupon  sign  and  give  a 
dxpUcate  of  such  list  and  accounts  to  the  Sheriff  going  out  of  of- 
fice, to  whom  the  same  shall  be  a  good  and  sufficient  discharge 
of  and  from  all  the  prisoners  therein  mentioned  and  transferred 
to  the  said  incoming  Sheriff,  and  the  further  charge  of  the  exe- 
cution of  the  writs,  process^  and  other  matters  therein  contained 
without  any  Writ  of  Discharge  or  other  writ  whatsoever ;  and 
the  said  incoming  Sheriff  shall  thereupon  stand  and  be  charged 
with  the  said  prisoners,  and  also  with  the  execution  and  care  of 
the  said  writs,  process,  and  other  matters  contained  in  the  said 
list  and  account,  as  fully  and  effectually  as  if  the  same  writs  and 
process  had  been  turned  over  by  indenture  and  schedule ;  and 
in  case  any  Sheriff  shaU  refuse  or  neglect  at  the  expiration  of 
his  office  to  make  out,  sign,  and  deliver  such  list  and  account  as 
aforesaid,  and  to  turn  over  the  process  aforesaid  in  manner  afore- 
said, every  such  Sheriff  so  neglecting  or  refusing  shall  be  liable 
to  make  such  satisfaction  by  damages  and  costs  to  the  party  ag- 
grieved as  he,  she,  or  they  shall  sustain  by  such  neglect  or  re- 
fiisai.'' 

There  are  three  things  notable  in  this  section ;  firstly,  that  the  Contents  of 
writs,  prisoners,  &c.  are  not  to  be  turned  over  by  the  indenture 
and  schedule  required  by  the  20  Geo.  2,  c.  37,  but  by  the  true 
and  correct  list  and  account  under  his  (the  old  SherifTs)  hand 
of  all  prisoners,  &c.  with  all  such  particulars  as  may  be  neces- 
sary to  explain  the  several  matters  intended  to  be  transferred ; 
secondly,  the  signing  and  giving  a  duplicate  of  such  list  and 
account  to  the  old  Sheriff,  which  act  of  itself  operates  as  a  dis- 
charge to  tlie  old  Sheriff  and  a  charge  to  the  new  Sheriff,  with- 
out any  writ  of  discharge,  as  under  the  old  law,  or  any  other 
writ  whatsoever  ;  thirdly,  the  remedy  a  party  aggrieved  has  for 
any  damage  sustained  against  the  old  xSheriff  for  neglecting  or 
refusing  to  make  out,  sign  and  deliver  the  list  and  account  afore- 
said^ with  all  such  particulars  as  might  be  necessary  to  explain 


fiB 


OLD  AND  NEW  8HEUIVP. 


the  several  matters  transferred.    The  list  may  be  in  the  Mowing 
form,  mutatis  miUandh. 


The  Original  (J)  List  and  Account 

Of  all  the  several  Debtors  in  the  Gaol  at  C.  in  the  County  of  C. 

SfC.  Sjfc, — 


Namei  of  Dehtort, 

At  iohote 
Suit, 

Proceu, 

Out  rf  what 
Court, 

Debt. 

Return  of 
Writt. 

John  Doe. 
Richard  Roe. 

B.  A. 
M.  A. 

Capias. 
Ca.  sa. 

Queen's  Bench. 
Common  Pleas. 

£100 
£200 

And  of  the  Prisoners  on  the  Felons*  Side  of  the  Gaol,  Sfc.  ij'c— 
John  Peno  ..•••••.  Convicted  of  bimmv  at  the  last  SDrioe  Assizes,  and 

sentenced  to  seven  years'  transportation. 
Richard  Fenn CommittAil  hv  M atthpw  AtVinsnn.  Vauci.  on  a  charge 

of 
And  of  all  Writs  unexeci 

horse-stealing,  and  detained  for  trial. 
Uedf  SfC*  SfC4 

Writi. 

Whence  iuued. 

Plaitaift 
Name* 

Defend- 
ant't 

Name. 

Debt. 

When  delivered' 
returnable. 

Capias. 
Ca.  sa. 

Queen's  Bench. 
Common  Fleas. 

W.B. 
J.B. 

G.T. 
T.  H. 

£60 
£100 

Omission  at 
the  risk  of 
old  and  not 
of  the  new 
Sheriff. 

Transfer  of 
prisoners. 


If  there  is  any  omission  in  this  list  or  account  as  regards  writs 
or  prisoners  or  any  necessary  explanation  regarding  the  savnei 
the  old  Sheriff  is  liable  for  such  negligence,  and  not  the  new 
Sheriff;  and  the  latter  need  take  no  notice  thereof  (A)« 

With  regard  to  the  transfer  of  prisoners,  the  rule  was  that  the 
new  Sheriff  was  not  bound  to  receive  them  except  at  the  gaol(/)9 
but  if  he  did  receive  them  elsewhere,  he  became  thereby  equally 
charged  with  them  (m),  but  rum  there  is  no  distinction  as  regards 
^1971^  or  place  between  the  transfer  of  writs  and  prisoners ;  eo  tn- 


(j)  When  delivered  by  the  new  to 
the  old,  for  original  use  duplieate. 

(k)  Westlie't  eoie,  3  Co.  72;  Dalt. 
15. 


(()  Smalman  v.  Lane,  2  Leon.  64 ; 
Cro.  £li2.  366  ;  39  Vin.  Ab.  42. 
(m)  Dalt.  16. 
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stante  he  signs  and  gives  the  duplicate  list  to  the  old  Sheriff,  the 
one  becomes  discharged  from,  and  the  other  charged  with,  all 
prisoners  as  well  as  all  writs  and  matters  set  forth  in  the  said 
list  and  account. 

A  question,  prmd  facie  countenanced  by  some  old  autho-  jifotice  ali* 
rities  (n),  might  be  started,  whether  (supposing  the  new  Sheriff  ^^^  how  it 
to  have  notice  of  any  material  fact  so  omitted  aUund^  as  by  word  ^^^  sheriff, 
of  mouth  or  by  letter)  the  statute  is  satisfied  ?    But  even  upon 
that  hypothesis  we  are  disposed  to  think  there  would  notwith- 
standing be  a  breach  of  duty  on  the  part  of  the  old  Sheriff,  and 
that  he  would  be  liable  in  damages  to  the  party  aggrieved ;  for 
three  reasons  ;  firstly^  because  the  authorities  do  not  go  to  the  j^easons  in 
extent  usually  contended  for,  the  one  being  simply  and  singly  a  the  iiega« 
question  of  power  in  an  Under- sheriff  to  make  a  transfer  without  **^** 
indenture^  and  the  latter  whether  a  High  Sheriff,  who  had  taken 
charge  of  prisoners  without  indenture,  could  be  indicted,  and  it 
was  holden  that  an  indictment  would  lie  "  car  un  indictment  est 
le  suit  del*  Roy  ;'*  secondly,  because  when  these  decisions  were 
given  the  "  delivery  by  indenture  was  by  the  order  of  the  com- 
mon law  *'  (o),  whereas  now  it  is  by  the  statute  law  of  the  land ; 
thirdly  f  because  if  the  party  aggrieved  assigned  for  breach  in  his 
declaration^  that  the  defendant  "  did  not  make  out  and  deliver 
to  the  new  Sheriff  a  tme  or  correct  list  and  account  under  his 
hand  of  all,  &c*  with  all  such  particulars,  &c.*'  in  the  words  of 
the  7th  section  of  the  statute,  it  would,  we  are  disposed  to  think, 
be  no  plea  to  say  that  the  incoming  Sheriff  had  notice  of  the  fact 
so  omitted  by  word  of  mouth  or  letter  or  by  other  means  dehors 
the  list  and  account,  because  such  a  plea  would  neither  deny  nor 
confess  and  avoid  the  former  allegation. 

In  the  Register  {p)  there  is  to  be  found  the  form  of  a  writ 
commanding  the  old  Sheriff  to  transfer  by  indentures  all  things 
appertaining  to  his  office  to  his  successor,  but  it  is  now  clearly 
by  implication  abolished,  as  the  statute  is  imperative  that  he 
shall,  at  the  expiration  of  his  office,  turn  over,  &c.,  and  in  case 


(n)  Poulter  v.  Greentoood,  Barnes,  (o)  Reg.  Brev.  295 ;    Hanmtr  v. 

367.  no  great  authority,  for  it  is  gene-  Winmer,  19  Vin.  Abr.  454 ;  Westlie^t 

rally  said  "  that  law  is  to  be  found  ca$e,  3  Rep.  72. 

there  which  is  to  be  found  no  where  (p)  Reg.  Brev.  295 ',  Westlie*s  case, 

else  ;**  see  also  Sir  Thomas  Readers  case,  3  Rep.  72. 
2  Roll.  Rep.  146. 
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Transfer  by 
power  of 
Attorney. 


of  neglect  or  refusal  shall  be  liable  to  make  sueh  satisfaction  by 
damages  and  costs  to  the  party  aggrieved  as  he,  she,  or  they 
shall  sustain  by  such  neglect  or  refusal. 

As  the  transfer  J  &c.  is  at  this  day  seldom  if  ever  made  or  ac- 
cepted by  the  High  Sheriff  in  person,  but  by  another  in  his 
stead  under  a  power  of  attorney,  the  following  may  be  the  form 
of  the  precedent. 

Power  of  Attorney. 


STAMP. 

ONI 

POUND 

TIN 

SBILLINOf. 


From  new  High  Sheriff  to  C.  D.  (his  agent),  &c. 

To  ALL  TO  WHOM  THESE  PRESENTS  SHALL  COME  GREET- 
ING: Whereas  I,  A.  B.,  of  in  the  county  of  C.  by 
her  Majesty's  warrant  of  appointment,  bearing  date  the 
day  of  A.  D.  1838,  have  been  appointed  High 
Sheriff  of  the  said  county  instead  of  A/.  J.  Esq.  the  late  High  Sheriff: 
Now  KNOW  YE,  that  I  have  nominated,  constituted  and  appointed,  and  do 
by  these  presents  nominate,  constitute  and  appoint  C.  D.  of  in  the 
said  county,  gentleman,  for  me  and  in  my  stead  to  receive  and  take  from 
the  said  M.  A.,  or  from  his  Under-sheril^  or  from  such  other  person  or 
persons  as  he  shall  or  may  appoint  for  that  purpose,  a  true  and  correct 
list  and  account  of  all  prisoners  in  his  custody,  and  of  all  writs  and  other 
process  in  his  hands  not  wholly  executed  by  him  with  all  such  par- 
ticulars as  shall  be  necessary  to  explain  to  me  the  several  matters  intended 
to  be  transferred  to  me,  and  all  records,  books  and  matters  appertainine 
to  my  office  of  Sheriff;  and  further  for  me  and  in  my  stead  to  accept  and 
receive  the  care  and  custody  of  all  prisoners,  &c.  and  to  sign  and  give  a 
duplicate  of  such  list  and  account  to  the  said  M.  A.  and  whatever  else 
may  be  necessary  to  carry  the  same  into  effect. 

In  witness  whereof  I  have  hereunto  set  my  band  and  seal  this 
day  of  A.  o.  1838. 

(l.  s.)  G.  3f. 

Power  of  Attorney, 

From  old  Sheriff  to  C.  D.  (his  agent),  &c. 

To  ALL  TO  WHOM  THESE  PRESENTS  SHALL  COME  GREET- 
ING :  Whereas  by  her  Majesty's  warrant  of  appointment 
Sir  G.  Jf.,  Bart  of  hath  been  duly  appointed  High 

Sheriff  of  the  county  of  C.  in  my  stead :  iNow  know  ye, 
that  I  have  nominated,  constituted  and  appointed,  and  by  these  presents 
do  nominate,  constitute  and  appoint  J.  B.  of  in  the  said  county, 

gentleman,  for  me  and  in  my  stead  to  make  out  and  deliver  to  the  said 
Sir  G.  M.  Bart,  a  true  and  correct  list  and  account  of  all  prisoners  in  my 
custody  and  of  all  writs  and  other  process  in  my  hands  not  wholly  exe- 
cuted by  me  with  all  such  particulars  as  may  be  necessary  to  explain  to 
him  the  several  matters  intended  to  be  tranuerred  to  him,  and  to  turn 
over  and  transfer  to  his  care  and  custody  all  such  prisoners,  writs  and 
process,  and  all  records,  books,  and  matters  appertaining  to  the  said  office 
of  Sheriff,  and  further  for  me  and  in  my  stead  to  accept  and  receive  a 
duplicate  of  such  list  and  account  and  all  such  prisoners,  writs,  process,  re- 
cords, books  and  matters  appertaining  to  the  said  office. 
In  witness,  &c. 


STAMP. 

ONS 

POUND 

TIN 

SBILLIHGS. 


Haying  then  laid  down  in  general  terms  the  relation  in  which 
the  old  and  new  Sberiflfk  stand  to  each  other  and  the  world — 
how  and  when  the  office  determines  in  the  one  and  commences 
in  the  other — the  position  of  the  Under-sherifF  in  case  of  the 
death  of  the  High  Sheriff,  and  the  liability  of  the  High  SheriiT 
for  neglecting  or  refusing  to  give  to  his  successor  the  necessary 
information  for  a  due  administration  of  justice,  referring  for  the 
consequences  and  details  of  what  has  been  stated  to  the  more 
appropriate  heads  of  Escape,  &c, — we  next  proceed  to  the  ap- 
pointment of  his  officers,  his  Under-sherifF,  Bailiffs,  Gaoler,  Re- 
plevin Clerks,  and  Deputies. 


Section  VI. 

UNDER-SHERIFF. 

Bt  the  Common  Law  he  that  hath  an  office  of  trust  cannot  make  Under- 
a  Deputy  without  express  words  in  his  patent  or  grant  so  to  *°^"^* 
do  (a) .  The  office  of  High  Sheriff  is  one  of  trust,  but  at  a  very 
early  period  of  our  law  an  exception  or  distinction  obtained  in 
the  books  with  regard  to  this  officer ;  and  the  rule  was,  that 
when  he  was  a  ministerial  officer  only  he  might  appoint  a  de- 
puty, but  when  he  hsid  judicial  duties  to  discharge,  that  he  could 
not  name  a  deputy,  and  was  obliged  to  do  the  same  in  his  own 
proper  person  (b) ;  and  this  rule  prevailed  although  there  were 
no  express  words  in  his  patent  enabling  him  to  appoint  a  deputy. 
It  appears  that  the  High  Sheriff  in  ancient  times  had  his 
Under-sheriff,  (first  called  Under-sheriff  by  the  stat.  of  West- 
minster 2,  c.  39,)  but  that  he  might  have  executed  the  office  him- 
self if  he  pleased  (c).  Also  it  appears  that  he  might  have  been 
constituted  by  parol  as  well  as  by  writing,  and  that  he  was  con- 
stituted such  at  the  will  and  pleasure  of  the  High  Sheriff,  and, 
consequently,  removeable  on  the  determination  of  that  will  and 
pleasure  {d),  although  he  made  him  irrevocable.  But  it  is  now 
declared  (e),  "  that  from  and  after  the  passing  of  this  Act,  (29th 
August,  1833,)  every  person  so  appointed  Sheriff  as  aforesaid 


(a)  Plowd.  37;  Dyer,  278  j  Litt.         (c)  Hob.  13;  stat.  Wcstm.  l,c.  15; 
379.  2  lost.  191. 

(6)  6  Rep.  12 ;  Jenk.  Rep.  181.  {d)  Ibid. 

(e)  3  &  4  Will.  4,  c.  99,  s.  6. 


$ft  UlTDER-SHERIFF, 

Ifgir  _.  sliall,  within  one  calendar  month  next  afler  the  notification  of  his 
fouML  appointment  in  the  London  Gazette,  by  writing  under  his  hand, 
nominate  and  appoint  some  fit  and  proper  person  to  be  his 
Under-sheriff,  and  shall  transmit  a  duplicate  thereof  to  the  Clerk 
of  the  Peace  for  the  county,  to  be  by  him  filed,  and  which  he  is 
hereby  required  to  file  among  the  records  of  his  ofHce,  and  for 
which  he  shall  be  entitled  to  demand  and  have  from  such  Under- 
sherifT  the  sum  of  five  shillings  and  no  more ;  and  such  ap- 
pointment and  duplicate  shall  not  be  liable  to  any  stamp  duty 
whatever." 

The  appointment  may  be  in  the  following  form  (/) : — 

To  ALL  TO  WHOM  THESE  PRESENTS   SHALL  COME,  GREETING  :     WhereaS 

I,  Sir  G.  M.,  Baronet,  of ,  in  the  county  of  C,  have  been  appointed, 

during  her  Majesty's  will  and  pleasure,  High  SherifT  of  the  said  county, 

by  her  Mdesty's  warrant  of  appointment,  bearing  date  the day  of 

,  in  the  year  of  our  Lord,  1838 :  Now  know  ye,  that  I  have  nomi- 
nated, constituted  and  appointed,  and  by  these  presents  do  nominate,  con- 
stitute and  appoint  Matthew  Atkinson  of  ,  in  the  said  county,  gen- 
tleman, my  Under-sheriff  of  and  for  the  said  county,  and  do  depute  and 
authorize  him  to  act  and  to  execute  all  things  to  the  said  office  of  Under- 
sheriff  in  any  wise  appertaining  or  belonging.    Dated  this  —  day  of 

,  A.  D.  1839. 

G.  M.  (g). 

No  qualift-        There  is  no  qualification  for,  and  seemingly  no  cUsability  (h)  for, 

^Ipl^lly^     the  office  of  Under-sheriff,  except  perhaps  that  of  an  attorney 

in  actual  practice,  respecting  which  a  slight  difficulty  arises.     It 

An  Attorney  will  be  observed,  that  by  the  statute  of  1  Hen.  5,  c.  4,  (now 

Courts  may  wholly  repealed  by  1  Vict.  c.  55,  s.  1,)  it  was  declared,  "  that 

be  Under-     no  Under-sheriff,  Sheriff's  Clerk,  Receiver,  nor  Sheriff^s  Bailiff, 

^^  '         be  attorney  in  any  Court  of  the  King  during  the  time  that  he  is 

in  office  with  any  such  Sheriff;  and  by  rule  of  the  Court  of 

Queen's  Bench,  M.  T.  1654,  s.  1,  it  was  ordered,  "  that  if  he 

does  he  is  to  be  expelled  from  the  employment  of  an  attorney 

and  not  to  be  re-admitted."    This  rule  was  made  by  the  Court 

in  strict  accordance  with  the  letter  and  spirit  of  the  old  statute, 

and  to  enforce  a  more  uniform  obedience  to  it ;  so  that  there  is 

no  statute  disabling  an  attorney  from  being  an  Under-sheriff; 

(/)  The  High  Sheriff  must  transmit         (g)  Seal  of  office  is  not  reaaired  by 

a  duplicate  of  this  instrumeot  to  the  the  act — merely  that  it  should  be  by 

Clerk  of  the  Peace.    Both  the  origi-  vyriting  under  his  hand  as  contradis- 

nal  and  duplicate  are  free  from  all  tioguished  from  a  parol  appoiDtmeot. 
itatnp  duty.    The  duplicate  should  be         (A)  The  stat.  of  9  Edw.  2,  16,  st.  2, 

on  parchment  as  it  becomes  a  record  as  to  a  steward  or  bailiff  to  a  great 

when  filed.  lord,  applies  only  to  Sherifft, 
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and  as  regards  the  rule  of  Court  referred  to,  we  are  dispose  to  Reasons 
think  that  the  Queen's  Bench  (for  it  is  only  a  rule  of  that  one  ^*>y*«'  '• 
Court)  would  not  act  upon  it,  the  hasis  of  the  rule  having  been 
repealed  by  a  higher  tribunal.  That  an  Under-sheriff  therefore 
may  at  the  present  day  be  an  attorney  of  the  Courts  at  Westmin- 
ster during  the  time  he  is  serving  the  office,  and  that  the  evasive 
system  of  practising  in  the  name  of  another  is  no  longer  neces- 
sary, admits  of  little  doubt.  Whether  the  repeal  of  the  statute 
of  Henry  the  Fifth,  and  the  consequent  union  of  the  two  charac- 
ters  in  one  and  the  same  person,  was  prudent,  we  hesitate  to 
affirm,  we  must  hope  for  the  best ;  but  we  cannot  help  observing, 
that  within  the  extent  of  our  own  limited  practice,  an  Under- 
sheriff,  who  was  in  fact  the  attorney  on  the  record,  returned 
the  jury  process  and  acted  as  Under-sheriff  on  a  view  of  a  right 
of  way.  No  improper  motives  were  or  are  imputed  to  him  on 
that  occasion,  {de  mortuis  nil  nisi  honum^  but  so  long  as  human 
nature  is  as  it  is,  so  long  will  the  most  honest  and  upright  inten- 
tions be  exposed  to,  if  they  do  not  receive  impressions  from, 
times  and  circumstances  incompatible  with  a  proper  discharge  of 
duty. 

But  although,  as  above  suggested,  an  Under-sheriff  may  prac-  Under- she- 
tise  as  an  attorney  in  any  of  the  Superior  Courts  during  the  riff  cannot 
time  he  serves  the  office,  yet  neither  the  Under-sheriff  nor  his  J^auow^ 
deputy  can  act  as  a  solicitor,  attorney  or  agent,  or  sue  (t)  out  in  geneiml.. 
any  process  at  any  general  or  quarter  sessions  of  the  peace  within  °'^"^' 
the  county,  under  a  penalty  of  £50,  for  the  statute  of  22  Geo,  2, 
c.  46,  remains  unrepealed  and  in  full  force. 

By  Stat.  3  Geo.  1,  c.  15,  s.  10,  afler  reciting  that  the  office 
of  Under-sheriff  and  other  offices  and  places  in  the  disposal  of 
the  High  Sheriff  had  of  late  years  been  frequently  sold  and  let 
to  farm  contrary  to  the  several  statutes  {k)  theretofore  made  for 
restraining  Sheriffs  from  such  practices,  and  contrary  to  the  oath 
and  duty  of  a  Sheriff;  for  remedy  thereof  it  was  enacted,  "  that 
it  shall  not  be  lawful  to  or  for  any  person  or  persons  whatsoever 
to  buy,  sell,  let  or  take  to  farm,  the  office  of  Under-sheriff, 
Deputy-sheriff,  Seal-keeper,  County-clerk,  Shire-clerk,  Gaoler, 
Bailiff,  or  any  other  office  or  place  pertaining  to  the  office  of 

(i)  See  Faulkner  v.  Chevell,  5  Ad.  c.  9 ;  see  also  as  to  the  coostructioa 

&E.213.   Declaration  and  pleadings  of  these  statutes  Ellis  ▼.  Nelson,  3 

in  a  similar  case.  Keb.  Rep.  678  ;  Plowd.  27  ;  Moore, 

(k)  4  Hen.  4,  c.  5;  23  Hen.  6,  781 5  Dalt.23,24. 
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High  Sheriff  of  any  county  or  shire  in  England  or  Wales,  or  to 
contract  for,  promise,  or  grant,  for  money  or  other  reward  or 
Cannot  buy,  benefit,  the  said  offices  or  places  or  any  of  them  ;  nor  to  give, 
&c.  office  of  jaj^g  promise  or  receive  any  other  consideration  whatsoever  for 
^t  the  said  office  or  any  of  them,  direcdy  or  indirecdy  by  them- 

selves,  or  any  person  in  trust  for  them  or  for  their  use,"  under 
the  penalty  of  500/.,  recoverable  in  a  qui  tam  action,  such  action 
being  commenced  within  two  years  after  the  offence  committed  (J). 
But  this  act  did  not  extend  to  the  Sheriffs  of  London  and  Mid' 
dlesexy  the  county  palatine  of  Durham^  the  county  of  Westmore' 
land,  or  to  the  Sheriffs  of  any  city  or  town  being  a  county  of 
itself,  as  to  their  placing  in  or  disposing  of  any  of  the  offices, 
places,  or  employments,  of  their  Under-sheriffs,  County-clerks, 
Bailiffs,  or  other  officers,  or  the  continuance  therein^  nor  to 
hinder  any  High  Sheriff  from  constituting  an  Under-sheriff  or 
Deputy-sheriff  as  by  law  he  may ;  nor  to  hinder  the  Under- 
sheriff,  in  any  case  of  the  High  Sheriff's  death,  when  he  acts  as 
High  Sheriff,  from  constituting  a  deputy  ;  nor  to  hinder  the  re- 
ceipt of  or  accounting  to  the  Sheriff,  &:c.  for  legal  fees(9n)- 
But  by  a  subsequent  statute  it  was  declared,  that  "  no  Sheriff  of 
London  and  Middlesex  shall  accept,  demand,  take  or  receive  of 
his  or  their  Under-sheriff  any  sum  or  sums  of  money,  gratuity, 
or  present  whatsoever,  for  the  execution  of  the  place  of  Under- 
sheriff,"  nor  oblige  him  to  be  at  any  expense  in  relation  thereto, 
which  has  been  usually  borne  by  the  High  Sheriff,  except,  &c. 

But  the  two  Secondaries,  who  act  as  Under-sheriffs  of  London, 
have  purchased  their  places  of  the  city  of  London  time  imme- 
morial. 
Security  Formerly  it  was  doubted  whether  the  High  Sheriff  could  take 

^h°°*ff  °^*'"  a  security  from  his  Under-sheriff  to  indemnify  him  from  escapes, 
&c.,  but  in  Norton  v.  Simmes  (n)  it  was  holden  that  he  might ; 
and  Dalton  says  if  the  High  Sheriff  will  sleep  qtdetly  and  take 
his  repose  in  safety,  he  shall  do  well  and  wisely  to  look  for  and 
to  take  good  security  from  his  Under-sheriff  before  he  do  trust 
him  with  his  office.  Indeed,  looking  at  the  stat.  of  3  Geo.  1, 
c.  15,  s,  8,  which  provides,  in  case  of  the  death  of  the  High 
Sheriff,  that  the  security  given  by  the  Under-sheriff  and  his 
pledges  shall  stand  as  a  security  to  all  persons,  it  seems  no 


(I)  Vide  cases  cited  supra.  (n)  Hob.  13;  2  Browl.  283. 

(m)  See  Hob.  13 ;  2  Browl.  281;  Dalt.  3,  514. 
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longer  optional  whether  a  security  is  to  be  taken  or  not.    The 
security  may  be  according  to  the  following  precedent: — 

Covenants  between  High  Sheriff  and  his  Under-sheriff, 

This  indenture  made  this  day  of  in  the  second  year  of  the  reign  Deed  stamp, 
of  our  Sovereign  Lady  Queen  Victoria  and  of  the  year  of  our  Lord  1838, 
between  A.  B.,  of  in  the  county  of  C,  of  the  first  part  and  C.  D.  and 
E,  F.,  of  the  said  county,  of  the  other  part :  Witnesseth  that  the  said  A,  B. 
by  her  Majesty's  warrant  of  appointment,  bearing  date  the  day  of 
A.  D.  1838,  bavins;  been  appointed  High  Sheriff  of  the  county  of  C.  during 
her  Majesty's  wiU  and  pleasure,  and  living  taken  upon  himself  the  duties 
thereof;  for  the  great  trust  and  confidence  which  the  said  A,  B,  hath  in 
the  {said  C.  D.,  and  for  other  the  considerations  hereinafter  mentioned, 
hath  constituted  and  appointed,  and  by  these  presents  doth  constitute  ana 
appoint  him  to  be  his  Under-sheriff  of  the  said  county  of  C. :  and  doth 
authorize,  appoint  and  empower  him  to  sign,  seal  and  execute,  and  as  the 
act  and  deed  of  the  said  Sneriff  to  deliver  all  assi£;nments  of  bail-bonds, 
bills  of  sale,  assignments  of  goods  and  chattels  taken  in  execution,  and 
abo  to  take  inquisitions  upon  process  directed  to  the  said  Sheriff,  to  make 
out  precepts  for  the  election  of  members  to  serve  in  parliament;  to  pre- 
side or  to  assist  in  the  County  Courts,  and  upon  the  hustings  at  the  elec- 
tion of  knights  of  the  shire ;  to  appoint  County-clerks,  Ileplevin-clerks 
and  Bailiffs ;  to  receive  rules  for  the  returning  writs ;  and  give  receipts 
and  discharges  for  all  monies  whatever,  to  be  received  or  collected  in  the 
office  of  Sheriff  of  the  said  county ;  to  sign  the  name  of  the  said  Sheriff  to 
all  certificates  and  other  instruments  and  writings  requiring  the  same ; 
and  to  do  all  other  acts  in  the  name  of  the  said  A,  £.,  as  Sheriff  of  the 
county  of  C,  necessary  and  requisite  in  the  due  execution  of  the  said 
office.  In  consideration  whereof,  the  said  C.  D.  and  said  E,  F,,  as  surehr 
for  the  said  C.  D.,  for  themselves,  their  heirs,  executors  and  admini- 
strators, do  hereby  covenant,  promise  and  agree  to  and  with  the  said  A.  £., 
his  executors  and  administrators,  in  manner  following :  that  is  to  say,  that 
he,  the  said  C.  D.,  shall  and  will  well  and  sufficiently  perform  the  office 
of  Under-sheriff  during  the  shrievalty  of  the  said  A,  B. ;  and  in  that  ca- 
pacity summon  and  return  all  juries  and  inquests  to  be  impanelled  before 
her  Majesty's  Justices  of  assize  or  of  the  peace,  or  upon  any  issue  what- 
soever, to  be  tried  on  inquisition  to  be  taken  within  the  said  county ;  and 
also  grant  warrants  on,  and  execute,  or  cause  to  be  executed,  all  writs, 
process,  precepts,  mandates  and  warrants,  to  be  directed  to  the  said  Sheriff 
firom  the  several  Courts  of  law  and  equity,  or  other  competent  authority ; 
and  make  due  and  sufficient  inquisitions  and  returns  thereon  as  by  law  is 
required ;  and  shall  and  will  save  harmless  and  keep  indemnified  the 
said  sheriff,  his  heirs,  executors  and  administrators,  and  his  and  their 
goods  and  chattels,  lands  and  tenements,  of  and  from  all  and  all  manner 
of  action  and  actions,  cause  and  causes  of  actions,  suits,  fines  and  amer- 
ciaments, contempts  and  forfeitures,  and  all  other  charges  and  incum- 
brances whatsoever,  which  shall  or  may  happen  to  be  assessed  or  imposed 
upon  the  said  ^.  £.,  as  Sheriff,  by  reason  of  the  executing  or  not  exe- 
cuting, returning  or  not  returning,  or  the  misretuming  any  such  writs, 
process,  precept,  mandate  or  warrant,  or  touching  or  concerning  the  same, 
or  the  summoning  or  impanelling  the  juries  as  aforesaid ;  and  also  of 
and  from  any  escapes,  rescues,  or  the  letting  any  prisoner  voluntarily  or 
negligently  go  at  large ;  or  the  taking  of  insufficient  bail,  or  the  refusing 
to  take  bail,  or  for  the  making  or  not  making  any  assignments  of  a  bail- 
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bond  or  bonds ;  or  for  or  by  reason  of  any  negligence,  misfeasance,  non- 
feasance, abuse,  omission,  delay  or  contempt,  or  any  other  cause  or  thing 
whatsoever,  that  should  or  ought  to  be  done  by  the  said  Under-sheriff,  or 
agent,  or  by  the  Clerks,  Bailins  or  servants  to  be  employed  concerning 
the  said  office.  And  also  shall  and  will,  upon  demand,  produce  and  show, 
or  deliver  to  the  said  Sheriff  a  true  inventory  or  account  of  the  different 
writs  in  the  office  of  the  said  Sheriff,  and  what  has  been  done  thereon  re- 
spectively ;  and  that  it  shall  be  in  the  power  of  the  said  Sheriff  upon  com« 
plaint  to  discharge  any  Bailiff  or  other  person  in  the  service  of  the  said 
Sherifl)  and  to  appoint  another  in  his  stead  for  the  remainder  of  the 
shrievalty.  And  iiirther,  that  the  said  Under-sheriff  shall  from  time  to 
time  give  due  notice  to  the  said  Sheriff  of  such  personal  attendance  as 
shall  be  requisite  to  be  made  by  him ;  and  shall  attend  on  and  assist  him 
thereat,  and  be  aiding  and  assisting  in  raising  and  levying  such  force 
within  the  said  county  as  the  Sheriff  shall  be  enjoined  to  raise ;  and  cause 
to  be  executed  and  punished  all  such  persons  as  shall  be  convicted  or  at- 
tainted, according  to  his  or  her  sentence :  and  well  and  faithfully  do,  exe- 
cute and  {lerform  all  and  every  act,  matter  and  thing,  belonging  to  the 
said  office  of  Under-sheriff.  And  the  said  A.  B.  doth  hereby  for  himself 
his  heirs,  executors  and  administrators,  covenant,  promise  and  agree  to 
and  with  the  said  C.  D.,  his  respective  executors  and  administrators,  in 
.manner  following :  that  is  to  say,  that  the  bonds  or  obligations  to  be  en- 
tered into  or  given  to  the  said  Sheriff  by  the  Gaoler  and  Bailiffs,  or  by 
any  person  or  persons  to  be  arrested  during  the  said  shrievalty,  shall  be 
considered  as  well  for  the  indemnity  of  the  said  Under-sheriff  or  agent  as 
of  the  said  Sheriff*  And  that  the  said  Under-sheriff  performing  the  afore- 
said covenants,  shall  have  and  enjoy  the  said  office  of  Under-sheriff  during 
the  shrievalty  of  the  said  A,  B.,  and  keep  by  himself  or  deputy  the 
Courts  by  law  established  in  the  said  county ;  and  have  and  take  all  lawful 
fees,  dues,  profits  and  emoluments  whatsoever  belonging  to  the  said  office 
of  Sheriff.  In  witness  whereof,  the  said  parties  to  these  presents  have 
hereunto  set  their  hands  and  seals  the  day  and  year  first  above  written. 
Signed,  sealed,  &c. 

Under-she-       Note* — The  High  Sheriff  cannot  appoint  one  Under-sheriff 

as  dejutv  *'  ^^^  ^^^  abridge  his  power,  no  more  than  the  Queen  may  that 

cannot  be     of  the  High  Sheriff(o)  ;  for  it  is  essential  to  a  deputy  to  have 

abridged.      ^j^g  whole  power  of  his  principal,  (save  only  the  power  of  making 

a  deputy,  for  that  implies  an  assignment  of  his  whole  power, 

which  cannot  be)  ;  and  a  covenant  or  condition  to  restrain  his 

power  as  deputy  is  void  (p)»     On  the  other  hand,  he  cannot 

enable  him  to  do  a  thing  which  the  Sheriff  himself  ought  to  do 

in  person — as  to  execute  a  writ  of  dower,  &c. — for  in  all  cases 

where  the  writ  commands  the  Sheriff  to  go  in  person,  there  the 

writ  is  his  commission,  from  which  he  cannot  deviate  (q). 


(o)   Norton  v.  Simmes,  Hob.  13 ;  (p)  Parker  v.  Kett,  1   Salk.  Rep. 

2  Browl.  283;  2  Inst.  191.  95  ;  12  Mod.  468,  S.  C. 

(^)  6  Co.  12 ;  Hob.  13  ;  Jenk.  181. 
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Under-sheriff's  Oath. 

Before  the  statute  of  27  Eliz.  c.  12,  the  Under-sheriff  was 
never  sworn  (r).  By  that  statute  a  brief  form  was  prescribed, 
but  by  a  more  recent  statute  it  is  enacted  (s)  that  the  following 
oath  shall  be  taken  by  all  Under-sheriffs  of  any  county  or  coun- 
ties of  South  Britaiuy  (except  the  several  counties  of  Wales  and 
County  Palatine  of  Chester,)  before  they  enter  upon  the  execu- 
tion of  their  ofHces  respectively. 

Under-sheriff's  Oath. 

1  A.B.do  swear,  that  I  "will  well  and  truly  serve  the  Queen's  Majesty  Oath  of  the 
in  the  office  of  Under-sheriff  of  the  county  of  C.,  and  promote  her  Under- she- 
Majesty's  profit  in  all  things  that  belong  to  the  crown ;  I  will  not  assent  'i^* 
to  decrease^  lessen,  or  conceal  the  Queen's  rights,  or  the  rights  of  her 
franchises ;  and  whensoever  I  shall  have  knowledge  that  the  rights  of 
the  crown  are  concealed  or  withdrawn,  be  it  in  lands,  rents,  franchises, 
suits,  or  services,  or  in  any  other  matter  or  thing,  I  will  do  my  utmost 
to  make  them  be  restored  to  the  crown  again ;  and  if  I  may  not  do 
it  of  myself,  I  will  certify  and  inform  some  of  her  Majesty's  Judges  there- 
of; I  will  not  respite  or  delay  to  levy  the  Queen's  debts  for  any  gift, 
promise,  reward  or  favour,  when  1  may  raise  the  same  without  great 
grievance  to  the  debtors ;  I  will  do  right  as  well  to  poor  as  to  rich  in  all 
things  belonging  to  my  ofiice ;  I  will  do  no  wrong  to  any  man  for  any 
gift,  reward  or  promise,  nor  for  favour  or  hatred ;  I  will  disturb  no  man's 
riffht,  and  will  truly  and  faithfully  acquit  at  the  Exchequer  all  those  of 
whom  I  shall  receive  any  debt,  duties,  or  sums  of  money  belonging  to  the 
crown:  I  will  take  nothing  whereby  the  Queen  may  lose,  or  whereby 
her  right  may  be  disturbed,  injured,  or  delayed ;  I  will  truly  return  and 
truly  serve  all  the  Queen's  writs  to  the  best  of  my  skill  and  knowledge ; 
I  will  truly  set  and  return  reasonable  and  due  issues  of  them  that  be 
within  my  bailiwick,  according  to  their  estates  and  circumstances ;  and 
make  due  panels  of  persons  able  and  sufidcient,  and  not  suspected,  or 
procuredi  as  is  appomted  by  the  statutes  of  this  realm ;  ^1  have  not 
bought,  purchased,  or  taken  to  farm,  or  contracted  for,  promised  or  given 
any  consideration  whatsoever,  by  myself,  or  any  other  person  for  me  or 
for  my  use,  directly  or  indirectly,  to  any  person  or  persons  whatsoever, 
for  the  office  of  Under-sheriff  of  the  county  of  ,  which  I  am  now 

to  enter  upon  and  enjoy,  nor  for  the  profits  of  the  same,  nor  for  any 
bailiwick  thereof,  or  any  other  place  or  office  belonging  thereunto ;  I 
have  not  sold  or  contracted  for,  or  let  to  farm,  nor  have  I  granted  or 
promised,  for  reward  or  benefit,  by  myself  or  any  other  person  for  me, 
or  for  my  use,  directly  or  indirectly,  any  bailiwick  thereof,  or  any  other 
place  or  office  belonging  thereunto ;]  I  will  truly  and  diligently  execute 
the  good  laws  and  statutes  of  this  refum ;  and  in  all  things  well  and  truly 
behave  myself  in  my  said  office  for  her  Majesty's  advantage,  and  for  the 
good  of  her  subjects,  and  discharge  my  whole  duty  according  to  the  best 
of  my  skQl  and  power.    So  help  me  God. 


(r)  1  Roll.  Rep.  274.  (s)  3  Geo.  1,  c.  15,  s.  19. 
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Befora  The  time,  manneti  and  person  before  whom  this  oath  is  to 

^^^°*  ^.  be  made,  are  precisely  the  same  as  in  the  case  of  the  High 
'  '  Sheriff,  but  for  perspicuity's  sake  we  again  set  out  the  section 
of  the  recent  statute  which  governs  and  controls  it.  "  And  be 
it  further  enacted,  that  each  and  every  person  so  appointed 
Sheriff  and  Under-sheriff  as  aforesaid,  (except  the  Sheriffs  of 
London  (f)  and  Middlesex,  and  their  Under-sheriffs,)  shall,  be- 
fore he  enter  upon  the  execution  of  his  office,  take  the  oath  of 
office  heretofore  and  now  required  by  law,  which  oath  shall  be 
fairly  written  on  parchment  (without  being  subject  to  any  stamp 
duty)  and  signed  by  Aim,  and  shall  and  may  be  sworn  before 
the  Barons  of  his  Majesty's  Exchequer,  or  any  of  them,  or  any 
one  of  his  Majesty's  Justices  of  the  peace  for  the  county  of 
which  he  shall  be  appointed  Sheriff  or  Under-sheriff,  and  the 
same  shall  be  thereupon  transmitted  to  the  Clerk  of  the  Peace 
for  the  same  county,  who  is  hereby  required  to  file  the  same 
among  the  records  of  his  office,  and  for  which  he  shall  be  en- 
titled to  demand  and  have  from  such  Sheriff  or  Under-sheriff 
the  sum  of  Jive  shillings^  and  no  more  (u)." 

Oaths  of  The  oaths  of  Allegiance^  Supremacy ,  Abjuration  and  Assu^' 

Allegiance,  ranee  are  to  be  taken  and  subscribed  in  the  same  manner  as  the 
High  Sheriff,  and  within  the  same  time ;  or  instead  of  the  oaths 
of  AUegiance,  Supremacy,  and  Abjuration,  her  Majesty's  sub^ 
jects  professing  the  Roman  Catholic  religion  must  take  the  oath 
prescribed  by  the  statute  of  10  Geo.  4(«). 

WeUh  Ua.  With  regard  to  the  Under-sheriffs  of  the  counties  in  Wales, 
der-sherifit*  there  is  no  statute  making  it  imperative  upon  them  to  take  any 
oath  of  (jficet  for  the  statutes  of  27  Eliz.  and  3  Geo.  1,  are  in 
express  terms  confined  to  England,  but  the  oaths  of  Alle- 
giance (g)  and  Abjuration  {z)  must  be  taken  and  subscribed  by 
them. 


(I)  In  tbe  oath  of  the  Under-she-  (x)  See  anU,  p.  20»  22. 

rim  of  London,  Middlesex,  Ditrham,  (v)  Will.  &  Mar.  st.  ],  g.  8. 

Wealmoreland,  and  of  all  ciHea  and  (t)  13  &  14  WiU.  3,  e.  6 ;  6  Geo. 

towns  hetn^i  countiea  of  themselves,  3,  c.  S3,  s.  1 ;  with  regard  to  the  oath 

the  worda  in  brackets  an  omitted )  of  supremacy,  see  31  Geo.  3,  c.  32,  a. 

3  Geo.  1,  c.  16,  s.  21,  n.  18  {  also  wu,  p.  21. 

(m)  3  &  4  WiU.  4,  0.  99,  s,  6* 
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The  Under-sheriff  is  the  general  deputy  (a)  of  the  High  She-  Nature  of 
riff  for  all  purposes,  and  the  law  looks  upon  them  as  one  per-  ^^^^* 
son(b). 

He  does  all  things  in  the  name  of  the  officer  himself,  and  for  Acts  in  the 
whom  his  grantor  must  answer  (c).  ^^^  ^^^^ 

The  power  to  make  Bailiffs  and  Precepts  is  a  necessary  con-  Power  to 
sequence  of  his  deputation,  although  the  High  Sheriff  does  not  ^^^^^' 
acquaint  him  therewith  {d). 

The  High  Sheriff  cannot  appoint  two  Deputy  Sheriffs  extra-  Not  two  de- 
ordinary  (e).  puties  ex- 
traordinary. 

No  action  will  lie  against  him  as  Under'sheriff' 

All  writs  and  process  directed  to  the  Sheriff  are  usually  de-  Writs,  &c. 
livered  at  once  to  the  Under-sheriff (/)  to  make  out  the  proper  v^"*^]fj?®' 
warrants  thereon,  which,  as  we  have  seen,  he  may  do  by  force  Undershe- 
of  his  deputation  ;  and  they  are  obliged  to  receive  them  in  any  "^  *?  ^^^ 
place  and  at  all  times  within  their  county,  without  taking  of  stance, 
any  thing  other  than  such  fees  as  the  law  alloweth,  and  to  make 
out  warrants  thereon.    But  the  delivering  out  warrants  before 
they  have  the  writs  in  their  custody  subjects  them  to  a  penalty 
of  10/. ;  and  under  the  like  penalty  every  warrant  must  have 
the  same  day  and  year  set  down  thereon  as  shall  be  set  down 
on  the  writ  itself  (g). 

By  the  statute  of  42  £dw.  3,  c.  9  {h),  it  was  enacted,  "  that  Under-she< 
no  Sheriff,  Under-sheriff,  nor  Sheriff's  Clerk  abide  in  his  office  "5i"*^ 
above  one  year ;"  but  by  1  Vict.  c.  55,  s.  1,  the  above  is  re-  than  one 


(a)  Parker  v.  Kett,  1  Salk.  Rep.  Rep.  176  j  1  Salk.  96  j  Cowp.  403  j 

96;  12  Mod.  468,  S.  C;    Drake  v.  Dr.  &c  St.  234;  Latch.  187. 

Syketf  7  Term  Rep.  113  ;  Snowball  v.  (d)  Parker  v.  Kett,  supra, 

GoodHcke,  1  N.  &  M.  236.  (e)  2  Wils.  378. 

(6)  Saunderson  v.  Baker,  3  Wils.  (/)  See  3  &  4  Will.  4,  c.  42.  s. 

317  ;     Cameron  v.  Reynolds,   Cowp*  20,    as  to  the  necessity  of  having  a 

403.  deputy  resident  within  one  mile  of  the 

(c)  Moor,  70,  pi.  191 ;  Roll.  Abr.  Inner  Temple  Hall  for  all  such  pur- 

Auth.  &  Copyhold,  H. ;  Combers  case,  poses. 

9  Rep.  140;  Fenton  v.  Small,  2  Ld.  (g)  6  Geo.  1,  c.  21,  ss.  63,  64. 

Raym.  1418 ;  White  v.  Cuyler,  6  Term  {h)  See  also  23  Hen.  6,  Ct  8. 
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42  Edw.  3,   pealed  as  relates  to  the  time  during  which  Under-sheriffs  and 
peal'edT*        Sheriff^s  Clerks  may  abide  in  the  respective  offices. 


A  deputy  at 
will. 


When  the 
will  is  de- 
termined by 
the  death  of 
the  High 
Sheriff. 


The  Under-sheriff  being,  as  already  stated^  but  a  deputy  at 
the  will  of  the  High  Sheriff,  (even  although  he  make  him  irre- 
vocable,) he  necessarily,  at  common  law,  would  cease  to  be  such 
the  moment  that  will  was  determined  either  by  the  death  or 
discharge  of  his  grantor.  To  remedy  the  inconveniences  arising 
because  of  the  death  of  a  High  Sheriff,  it  was  enacted  (i),  "  That 
if  any  High  Sheriff  of  any  county  of  England  or  Wales  shall 
happen  to  die  before  the  expiration  or  determination  of  his 
year,  or  before  he  be  lawfully  superseded,  in  such  case  the 
Under-sheriff  or  Deputy  Sheriff  by  him  appointed  shall  never- 
theless continue  in  his  ofBce,  and  shall  execute  the  same,  and 
all  things  belonging  thereunto,  in  the  name  of  the  said  deceased 
Sheriffs  until  another  Sheriff  be  appointed  for  the  said  coimty, 
and  sworn  in  manner  as  is  hereinafter  directed ;  and  the  said 
Under-sheriff  or  Deputy  Sheriff  shall  be  answerable  for  the 
execution  of  the  said  ofHce  in  all  things  and  to  all  respects,  in- 
terests, and  purposes  whatsoever,  during  such  interval  as  the 
High  Sheriff  so  deceased  would  by  law  have  been  if  he  had 
been  living ;  and  the  security  given  to  the  High  Sheriff  so  de- 
ceased by  the  said  Under-sheriff  and  his  pledges  shall  stand, 
remain,  and  be  a  security  to  the  King,  his  heirs  and  successors, 
and  to  all  persons  whatsoever  for  such  Under-sheriff's  due  per- 
formance of  his  ofHce  during  such  interval. 


Qualifica« 
tion. 


Section  VIl. 
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By  the  Stat,  of  14  Edw.  3,  st.  1,  c.  9^  it  is  enacted,  that 
"  Sheriffs  shall  hold  the  same  {their  counties')  in  their  own  handi^ 
and  put  in  such  Bailiffs  and  Hundredors  having  lands  (Jc)  within 
the  said  bailiwicks  and  hundreds  for  whom  they  will  answer." 


{0  3  Geo.  I,  c.  15,  8.  8. 

(k)  It  is  to  be  regretted  that  this 
qualification  is  so  generally  overlooked 
in  the  appointment  of  Bailifis ;  there 
was  formerly  in  use  a  writ  called  "  a 


ballivo  amovendo  "  to  remove  a  Bailiff 
from  his  office  for  want  of  sufficient 
land  in  the  bailiwick;  see  form  of 
writ,  post,  p.  47. 
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Notwithstanding  this  statute  there  are  two  counties,  namely,  No  boand- 
Cumb€rland(i)   and  Cornwall  {k),   where  there  are  no  bound-  !??***^^ 
bailifis ;  but  Lord  Kenyon,  in  speaking  of  Cumberland,  says,  land  or 
"  what  protection  the  Sheriff  of  Cumberland  has  in  cases  of  Corawall. 
this  kind  that  other  Sheriffs  have  not  it  is  not  necessary  to  in- 
quire in  this  case  ;  but  though  he  may  not  have  bound-bailiffs, 
he  may  perhaps  learn,  whenever  the  question  arises,  that  he  is 
bound,  like  all  other  Sheriffs,  either  to  execute  the  writ  per- 
soi^lly  or  to  procure  it  to  be  executed  by  some  other  person, 
for  whom  he  is  responsible  "  (I) ;  and  the  dictum,  though  extra- 
judicial, is  in  strictest  accordance  with  the  first  principles  of  our 
law,  and  applies  with  equal  force  to  Cornwall  and  other  coun- 
ties as  to  the  one  to  which  it  has  more  immediate  reference. 

For  all  practical  purposes  it  is  sufficient  to  divide  and  class 
them  in  the  following  manner  : — 

1 .  Bound-bailifis,  vulgariter,  Bum-bailiffs  (m). 

2.  Special  Bailiffs. 

3.  Bailifis  of  Liberties. 

BouND-BAiLiFFs  are  such  as  are  usually  bound  with  sureties  Bound-bai- 
to  the  High  Sheriff  in  an  obligation  for  the  due  execution  of  Hff>  deiini- 
their  office  (for  he  may  take  a  security  from  them,  as  he  is  an-  ^^^^  °  * 
swerable  for  their  acts)  (n).      Of  these  in  London  there  are 
thirty-six,  called  Serjeants  at  Mace,  and  each  Serjeant  gives 
^800  security  to  the  Sheriffs  for  the  faithful  discharge  of  his 
office.     The  indemnity  bond  from  a  Bailiff  to  the  High  Sheriff 
may  be  according  to  the  following  precedent  (o). 

Indemnity  Bond* 

Know  all  men  bt  these  presents  that  we  C.  D.  of,  &:c.  and  £.  F.  indemnity 
of,  &c.  are  held  and  firmly  bound  to  A,  B.  Esq.  High  Sheriff  of  the  county  bond. 
of  W.  in  the  sum  of  £  to  be  paid  to  the  said  A*  B.  or  to  his  certain 
attorney,  executors,  administrators  or  assigns ;  for  which  payment  to  be 
weU  and  truly  made  we  bind  ourselves  and  each  of  us,  our  and  each  of 
OUT  heirs,  executors,  and  administrators,  and  every  of  them  jointly,  seve- 
rally and  firmly  by  these  presents,     Sealed  with  our  seals. 

Dated,  &c. 


(i)  Hamilton  v.  Dahiel,  2  W.  Bl.  (m)  The  term  is  used  by  Serjeant 

952 ;  Taylot  v.  RicJ.jrdson,  8  Term  Glyn  in  Sanderson  v.  Baker,  3  Wils. 

Rep.  506.  309. 

(k)  Sawle  V.  Paynter,  1  D.  &  R.  (n)  Stil.  18. 

309.  (o)  Their  power  cannot  be  abridged, 

(<)  Taylor  y,  B4chardion,  tuprck,  2  Brownl.  283. 
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Whereas  tbe  said  Sheriff,  at  the  request  of  the  said  C.  D.  and  of  his 
sureties,  the  said  £.  F,  and  G.  H.,  hath  nominated  and  appointed  the 
said  C.  D,  to  be  one  of  the  Bailiffs  of  the  said  Sheriff,  (during  the  plea- 
sure of  the  said  Sheriff,)  permittmg  him  to  receive  to  his  own  use  all 
lawful  fees  usually  received  by  Sheriff's  Bailiffii  in  the  said  county  of 
but  reserving  to  the  said  Sheriff  the  poundage  and  such  other  fees  and 
profits  on  writs  of  execution  and  extent,  as  have  been  usuallv  received  by 
the  Sheriff  of  the  said  county  of  ,  and  all  other  fees  and  emoluments 
to  the  said  Sheriff  or  his  Under-sheriff  belonging :  and  whereas  the  said 
£.  F,  and  G.  H.,  in  consideration  of  the  nomination  and  appointment  of 
the  said  C.  D.  as  aforesaid,  have  consented  and  agreed  to  execute  such 
bond  or  obligation  as  is  above  written  with  such  condition  as  is  herein- 
after expressed  and  contained :  Now  therefore  the  condition  of  the 
above- written  obligation  is  such,  that  if  the  said  Bailiff  shall  duly  execute 
all  warrants  or  mandates  to  him  directed  by  the  said  Sheriff,  Under-sheriff, 
or  deputies,  or  any  of  them,  in  the  name  of  the  said  Sheriff;  and  also,  if 
the  said  Bailiff  shall  make  true  and  sufficient  returns  in  writing  to  all 
warrants  which  shall  come  to  his  hands  as  such  Bailiff  for  execution,  and 
file  the  same  with  such  returns  in  the  said  office  of  the  said  Sheriff,  within 
twenty-four  hours  afVer  the  same  shall  be  required  of  the  said  Bailiff  by  a 
notice  in  writing  signed  by  the  said  Sheriff,  his  Under-sheriff,  or  deputies, 
or  one  of  them,  and  given  to  the  said  Bailiff,  or  left  for  him  at  his  last  or 
usual  place  of  abode ;  and  also,  if  the  said  Bailiff  shall  and  will  upon  the 
execution  of  any  capias  take  good  and  sufficient  bail,  if  the  same  shall  be 
tendered,  and  also  sufficient  pledges  and  sureties  in  replevin,  and  shall 
and  will  deliver  up  to  the  said  Sheriff,  Under-sheriff,  or  deputies,  all  bonds 
and  other  securities  taken  to  or  belonging  to  the  said  Sheriff  within  two 
days  after  the  same  shall  be  taken ;  and  also,  if  the  said  Bailiff  shall,  on 
the  execution  by  him  of  any  warrant,  or  any  writ  of  distringas,  which  may 
hereafter  issue  pursuant  to  the  provisions  of  the  third  section  of  an  Act 
passed  in  the  second  year  of  the  reign  of  King  William  the  Fourtii,  inti* 
tuled  **  An  Act  for  uniformity  ofFrocus  in  Personal  Actions  in  his  Ma^ 
jesty's  Courts  of  Law  at  Westminster,''  duly  serve  on  the  defendant  a  copy 
of  such  writ,  with  the  notice  subscribed  thereto  as  required  by  the  said 
Act,  if  he  can  be  met  with,  or,  if  not,  if  the  said  Bailiff  shall  leave  the  said 
copy  of  such  writ  and  notice  at  the  place  where  such  distringas  shall  be 
executed ;  and  also,  if  the  said  Bailiff  shall,  upon  or  forthwith  after  the 
execution  by  him  of  any  warrant  by  him  of  any  writ  of  capias  which  may 
hereafter  issue,  deliver  to  every  person  upon  whom  such  process  shall  be 
executed  by  the  said  Bailiff  a  copy  of  such  writ  of  capias,  toffether  with 
every  memorandum  or  warning  subscribed  thereto,  and  all  indorsements 
thereon,  and  shall  forthwith  certify  in  writing  to  the  said  Sheriff  the  true 
day  of  tiie  execution  thereof;  and  also,  if  the  said  Bailiff  shall  not  suffer 
any  escape,  or  permit  any  prisoner  in  his  custody  as  Bailiff  aforesaid  to 
ffo  at  large  without  a  lawful  authority,  nor  permit  any  prisoner  to  go  at 
laree  who  shall  be  left  with  him  or  at  his  nouse  for  safe  custody  by  tbe 
said  Sheriff,  or  any  other  Bailiff,  without  the  said  Sheriff,  or  his  order  in 
writing,  first  had  and  obtained ;  and  also,  if  the  said  Bailiff  shall  give 
day  by  day  instructions  in  writing  for  the  Sheriff's  return  to  each  and 
ever^  writ  and  process  upon  which  any  warrant  shall  have  been  granted 
to  him,  or  under  or  in  respect  of  or  by  colour  of  which  he  shall  in  any 
way  act  or  assume  to  act  as  Bailiff  to  the  said  Sheriff,  whether  such  writ 
or  writs  shall  have  been  executed  or  not ;  and  also,  if  the  said  Bailiff  shall 
safely  conduct  all  persons  in  his  custody  as  Bailiff  aforesaid  to  the  com- 
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mon  gaol  by  law  appointed  for  keeping  tihe  prisoners  of  the  said  Sheriff, 
for  debt  or  on  any  ciyil  process,  immediately  after  the  expiration  of 
twenty-four  hours  from  the  time  of  arrest,  if  in  custody  only  on  mesne 
process ;  and  immediately  after  the  arrest  of  any  prisoner  in  execution, 
unless  discharged  out  of  custody  by  due  course  of  law;  and  also,  if  the 
said  Bailiff  shall  make  a  true  return  and  inventories  of  all  goods  and 
chattels  seized  in  execution  by  him  as  Bailiff  to  the  said  Sheriff,  and  before 
removal  thereof  pay  the  rent  in  arrear  not  exceeding  one  year,  pursuant 
to  the  statute  in  that  case  made  and  provided,  and  all  taxes  due  in  respect 
thereof,  pursuant  to  the  statute,  and  shall  indemnify  the  said  Sheriff  on 
account  of  any  mistake  or  default  relating  thereto;  and  also,  if  the  said 
Bailiff  shall  pay  to  the  said  Sheriff,  Under-sheriff,  or  deputies  the  consi- 
deration or  purchase-money  mentioned  in  every  bill  of  sale  or  assign- 
ment, executed  by  the  said  Sheriff,  Under-sherm;  or  deputies  at  the  re- 
quest of  the  said  Bailiff,  notwithstanding  the  acknowledsment  of  the  re- 
ceipt thereof  by  the  said  Sheriff  contained  in  any  sudi  bill  of  sale  or 
aangnment;  and  also,  if  the  said  Bailiff  shall  and  will  forthwith  pay  to 
the  said  Sheriff,  Under-sheriff,  or  deputies,  all  monies  received  by  the  said 
Bailiff  on  any  arrest  or  levy  by  him  made,  or  with  which  he  shall  be  en- 
trusted for  the  said  Sheriff,  without  deduction ;  and  also,  if  the  said 
Bailiff  shall  certify  and  return  to  the  said  Sherifi)  Under-sheriff,  or  depu- 
ties, at  the  office  of  the  said  Sheriff,  all  unexecuted  warrants  of  the  said 
Sheriff  on  or  before  the        day  of  next ;  and  also,  if  the  said 

Bailiff  shall  in  all  things  truly,  lawiiilly,  and  honestly  demean  and  behave 
himself  as  Bailiff  aforesaid,  and  faithfully  and  diligently  serve  and  attend 
the  said  Sheriff,  his  Under-sheriff,  and  their  deputies,  and  in  due  and 
lawful  manner  all  their  and  every  of  their  lawful  commands  or  directions, 
touching  any  manner  of  service,  incident  or  belonging  to  the  said  office  of 
Sheriff  shall  and  will  execute  and  perform ;  and  also,  if  any  writ  of  at* 
tachment  shall  issue,  or  any  rule  or  order  of  Court  for  such  writ  shall  be 
made,  or  any  verdict  or  judgment  given  against  the  said  Sheriff  or  Under'- 
sheriff)  or  either  of  them,  their  or  either  of  their  executors  or  admini- 
strators, or  against  the  Under-sheriff,  in  any  case  wherein  the  said 
Bailiff  shall  have  made  any  arrest  or  levy  in  the  name  of  or  under  the 
authority  of  the  said  Sheriff,  the  said  Bailiff  shall  and  will  immediately 
pay  or  cause  to  be  paid  to  the  said  Sheriff  or  Under-sheriff,  or  deputiesi 
or  one  of  them,  the  debt,  damages,  costs,  and  charges,  in  every  such  case 
paid  by  them,  or  any  of  them,  or  for  payment  whereof  the  said  Sheriff  or 
Under-sheriff  may  be  liable ;  and  also,  if  the  said  Bailiff  shall  well  and 
truly  pay  or  cause  to  be  paid  to  the  said  Sheriff,  his  Under-sheriff,  or  de- 
puties, or  one  of  them,  the  costs  and  charges  of  prosecuting  or  opposing 
any  motion  in  or  application  to  any  Court  touching  or  concerning  any 
matter  wherein  the  said  Bailiff  shall  act  or  assume  to  act  as  Bailiff  to  the 
said  Sherifi)  and  the  costs  and  charges  which  the  said  Sheriff  may  be 
called  upon  to  pay  to  any  party  or  parties,  person  or  persons,  by  reason 
of  any  such  prosecution  or  opposition ;  and  also,  if  any  action  or  suit  be 
commenced  or  prosecuted  against  the  said  Sheriff,  his  UndeiHBheriff,  or 
deputies,  or  any  of  them,  touching  or  concerning;  any  matter  wherein  the 
said  Bailiff  shall  act  or  assume  to  act  as  Bailiff  to  the  said  Sheriff,  the 
said  Bailiff  shall  well  and  truly  pay  to  the  said  Sheriff)  his  Under-sheriff, 
or  deputies,  or  one  of  them,  all  costs,  charges,  damages,  and  losses  by 
them  or  any  of  them  incurred,  paid,  or  sustained,  in  or  about  the  defence 
or  in  consequence  of  such  action  or  suit ;  and  also,  if  any  action  or  suit 
be  prosecuted  at  the  instance  of  the  said  Sheriff^  UndexHihexi£^  or  deputies, 
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on  any  boO  bond,  or  indemnity  bond,  or  replenn  bond,  taken  by  the 
Sheriff  or  given  as  his  security,  in  any  case  wherein  the  said  Bailiff  shall 
have  acted  or  assumed  to  act  as  such  Bailiff,  whether  such  action  or  suit 
be  prosecuted  at  the  request  or  with  the  consent  of  the  said  Bailiff  and 
his  sureties  aforesaid,  or  not,  the  said  Bailiff  or  his  sureties,  or  one  of 
them,  shall  weD  and  truly  pay  the  costs  and  chaiges  thereof  to  the  said 
SheriJO^  his  Under-sheri^  or  deputies,  and  indemnify  them  respectively 
touching  the  same ;  and  also,  if  the  said  Bailiff  and  his  sureties,  some  or 
one  of  £em,  shall  indemnify  ibe  said  Sheriff  and  Ids  Under-sheriff  from 
all  damages,  loss,  oosts^  and  chaiges  which  they  or  either  of  them  shall  or 
may  suffer,  sustain,  or  be  put  unto,  or  be  liable  to  su£fer,  sustain,  or  be 
put  unto,  for  or  by  reason  of  the  payment  of  any  money  by  the  said  She- 
ri£^  Under-8heri£^  or  deputies,  to  any  person  or  persons,  or  by  reason  of 
any  return  to  any  writ  or  process  made  bv  the  said  Sheri£f)  Undeinaiheriff, 
or  deputies,  at  the  request  of  the  said  Bailiff;  and  also,  if  the  said  Bailiff 
and  Ins  said  sureties,  some  or  one  of  them,  their  or  some  one  of  their  heirs, 
cxecutoiB,  or  administraton,  shall  and  will  save  hannless  and  indenmify 
the  said  Sheriff  and  Under-sheri£^  their  and  each  of  their  executors  and 
administrators,  from  and  against  aU  actions,  suits,  fines  and  amerciaments, 
penalties,  contempts,  forfeitures,  loss,  costs,  charges,  damages,  and  ex* 
penses,  which  may  be  commenced,  prosecuted,  imposed,  or  set  upon  them, 
or  either  of  them,  or  which  they  or  any  or  eitiber  of  them  may  rafier,  pay, 
or  be  liable  unto,  for  or  by  reason  of  any  extortion  or  escape  happeniiig 
by  the  act  or  definilt  of  the  said  Bailifi^  or  for  or  by  reason  of  the  exe- 
cuting, not  executing,  returning,  not  returning,  or  mis-return  of  any  writ, 
process,  mandate,  precept,  or  warrant,  the  not  taking  bail,  taking  insuffi- 
cient bail,  the  not  bringmg  into  Court  the  body  of  any  defendant,  or  any 
other  cause  whatsoever  happening  by  or  arising  finom  the  act  or  omissioii 
of  the  said  Bailiff;  then  the  above-written  obligation  shall  be  void,  others 
wise  to  be  and  remain  in  full  force  and  virtue. 


Before  he  take  upon  him  to  impanel  or  return  any  inquest, 
jury  or  tales,  or  to  intermeddle  with  the  execution  of  process  in 
any  Court  of  Record  under  the  penalty  of  40/.  he  must  receive 
and  take  the  following  oath :— - 

BaiUff's  Oath. 

Bailiff's        I,  A,  B.,  shall  not  use  or  exercise  the  office  of  Bailiff  corruptly  during  the 
oath.  time  that  I  shall  remain  therein,  neither  shall  or  will  accept,  receive,  or 

take  by  any  color,  means,  or  device  whatsoever,  or  consent  to  the  taldng 
of  any  manner  of  fee  or  reward  of  any  person  or  persons  for  the  impanel- 
ling or  returning  of  any  inquest,  juiy,  or  tales,  m  any  Court  of  Record 
for  the  Queen,  or  betwixt  party  and  party,  above  two  shDlings,  or  the  value 
thereof,  or  such  fees  as  are  allowed  and  appointed  for  the  same  by  the 
laws  and  statutes  of  this  realm,  but  will^  according  to  my  power,  truly  and 
indifierendy  with  convenient  speed,  impanel  all  jurors  and  return  all  such 
writ  or  writs  touchin|^  the  same  as  shall  aj^pertam  to  be  done  by  my  duty 
or  office  during  the  tune  that  I  shall  remain  in  the  said  office.  So  help 
me  God. 

Beibra  "^hc  recent  statute  does  not  apply  to  BaiUffSf  only  to  Sheriffk 

whomtaken.  and  Under-sheriffs,  therefore  the  oath  must  be  received  and  taken 
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beibre  the  perscHis  named  in  the  statute  of  Elizabeth  (p)  ;  that 
is  to  say,  before  the  justices  of  assize,  or  one  of  them,  of  the 
same  circuit  wherein  that  county  is  whereof  he  shall  be  Bailiff; 
or  beibre  the  custos  rotulorum,  or  two  justices  of  the  peace, 
whereof  one  to  be  of  the  quorum,  of  the  said  county  whereof 
he  shall  be  Bailiff,  or  before  the  head  officer  of  the  place  if  it 
he  a  town  corporate  (q). 

We  must  now  endeavour  to  lay  down  the  nature  of  the  office  of  The  relation 
a  Bailiff  of  this  kind — the  relation  in  which  he  stands  to  his  prin-  [^Q^g^^i^! 
cipal  (the  High  Sheriff)  and  to  the  world  at  large — and  the  most  Sheriflf.  &e. 
intelligible  way  of  doing  so,  appears  to  be  by  placing  him  in  juxta 
position  with  the  Under-sheriff,  whom  we  have  already  in  general 
terms  described.     The  Under-sheriff,  as  before  observed,  is  the  BailiflT  and 
general  servant  of  the  High  Sheriff  for  all  purposes  within  the  ^2^1''^^*" 
scope  of  the  office ;  but  as  between  a  Bound-bailiff  and  the  High  guished. 
Sheriff  there  subsists  no  such  general  privity :  his  true  character 
is  this,  he  is  appointed  by  the  High  Sheriff  to  act  on  each  occa- 
sion of  executing  process  wherein  he  is  concerned,  in  other 
words,  when  a  warrant  is  granted  to  him  he  becomes  the  special 
officer  of  the  High  Sheriff  for  that  occasion,  and  for  that  occa' 
sum  only  ;  and  upon  this  principle  it  is  holden,  that  in  order  to 
afiect  the  High  Sheriff,  to  prove  him  a  general  bailiff  and  that  he 
has  given  a  bond  as  such  is  not  sufficient  (r),  as  it  would  be  in 
the  case  of  the  Under-sheriff. 

This  distinction  should  not  be  overlooked,  for  in  evidence  it  is  Admittions 
highly  important ;  for  instance,  the  declarations  of  the  Under-  jk^?Tk  ***^ 
sheriff  («)  are  in  general  admissible  to  affect  the  High  Sheriff,  High  Sbe- 
because  he  is  his  general  deputy ;  but  the  declarations  of  the  "^' 
Bailiff,  even  although  he  has  given  a  bond,  are  not  so,  until  it 
be  proved  by  the  warrant  or  otherwise  that  he  is  the  special 
agent  of  the  High  Sheriff,  when  such  declarations  are  admissible 
to  affect  his  principal  (/).     But  as  the  evidence  to  connect  the 
Under-sheriff  and  Bailiff  with  their  principal  (the  High  Sheriff) 


i 


p)  27  £liz.  c.  12,  s.  2.  (s)  YahUy  v.  Doble,  1  Ld.  Raym. 

^)  As  to  oath  of  supremacy  enjoin-  190;  Kempland  v.  Maeauley,  Peake's 

ed  by  the  statute,  see  31  Geo.  3,  c.  32,  Ca.  75  ;  Sanderson  v.  Baker,  3  Wiis. 

s.  18  ;  and  ante,  21.  309  ;  2  Stark,  on  Evid.  738. 

(r)   See  Drake  v.  Sykes,  7  Term  (t)  Ibid,    See  also  Drake  v.  Syhes, 

Hep.  113;  Minthall  v.  Ltoifd,  2  M.  supra;  Wilson  v.  Norman,  I  £sp.  c. 

&  W.  45G;  3  Camp.  228;  and  cases  154;  M'NeU  v.  Perdard,  ibid.  263; 

infra,  Lloyd  v.  Hai^is,  Peake's  Ca.  174. 
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will  require  much  consideration  hereafter^  we  proceed  to  examine 
the  legal  character  of  those  who  fall  under  the  second  division 
of  our  subject,  namely,  Special  Bailiffs,  premising  only  in  addi- 
tion, with  regard  to  the  Under-sherifTs  admissions,  that  the  doc- 
trine above  laid  down  has  been  much  restricted  by  the  case  of 
Snowball  v.  Goodricke  (ti),  where  it  was  holden  that  admissions  of 
the  Under-sheriff  are  not  evidence  against  the  Sheriff,  unless  they 
accompany  some  official  act  or  tend  to  charge  himself. 


Special 
Bailiffs. 


BaiUffs  of 
Liberties. 


Special  Bailiffs. 

A  Special  Bailiff  is  one  nominated  by  the  plainti£Pin  the  cause, 
or  by  his  attorney,  and  appointed  by  the  High  Sheriff  pro  hdc 
vice,  and  for  whose  acts,  so  long  as  the  special  agency  continues, 
the  plaintiff,  and  not  the  High  Sheriff,  is  liable.  Where  there  is 
an  express  appointment  of  a  Special  Bailiff  no  difficulty  can  well 
arise ;  but  where  such  appointment  is  to  be  inferred  from  cir- 
cumstances it  is  otherwise,  and  has  been  the  cause  of  much 
argument  in  the  different  Courts.  The  result  of  the  various 
authorities  may  fairly  be  stated  to  be  this,  that  the  appointing  a 
Special  Bailiff  or  the  giving  special  directions  to  a  Bound-bailiff, 
or  any  interference  of  the  attorney  with  the  execution  of  the 
process,  discharges  the  High  Sheriff  from  all  liability  so  long  as 
the  agency  of  the  Special  Bailiff  continues  (v).  And  he  was  holden 
discharged  by  the  plaintiff's  appointing  a  Special  Bailiff  to  manage 
the  sale,  although  he  returned  that  he  had  sold  and  that  he  had 
paid  the  sum  illegally  deducted  for  the  auction,  &c.  (x). 

But,  note,  the  mere  expression  of  a  wish  by  the  attorney,  that 
a  particular  officer  may  be  employed  to  execute  the  writ,  does 
not  constitute  the  latter  the  plaintiff's  agent  (^). 

Whether  what  is  said  or  written,  or  done,  amounts  to  an  ap- 
pointment of  a  Special  Bailiff,  is  a  question  of  fact  rather  than 
of  law  (y). 

Bailiffs  of  Liberties. 

Bailiffs  of  Liberties  are  those  Bailiffs  who  are  appointed  by 


(u)  4  B.  &  Ad.  541. 

(v)  Hamilton  v.  Daltiel,  2  W.  Bl. 
952 ;  De  Moranda  v.  Dunlin,  4  T.  R. 
119;  Taylor  v.  Richardson,  8  Term 
Rep.  605;  Porter  v.  Viner,  1  Cb.  Rep. 
613;  PallisUr  ▼.  Pallitter,  ibid.  n. 
See  also  Fotter  v.  Blakeloek,  5  B.  & 


Cr.  331  ;  8  D.  &  R.  48 ;  Balson  v. 
Meggat,  4  Dowl.  558 ;  Ford  v.  Leche, 
1  Nev.  &  P.  737. 

(x)  1  Ch.  Rep.  supra. 

(y)  1  Nev.  &  P.  737 ;  and  see  4 
Dowl.  558. 
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every  lord  within  his  liberty  to  execute  process  and  do  such 
offices  therein  as  the  Under-sheriff  doth  at  large  in  the  coun- 
ty («). 

By  the  statute  of  the  b  Edw.  3,  c.  4,  <'  it  is  accorded  and  esta-  Their  suf- 
blished^  that  no  Sheriff,  Under-escheator,  Bailiff  of  Franchue^  ficiency. 
Wapentake,  Hundred,  nor  Tithing,  shall  from  henceforth  he, 
except  he  have  lands  sufficient  in  the  same  county  whereof  to 
answer  to  the  king  and  his  people,  if  any  will  complain."     And 
if  the  lord  of  a  liberty  shall  choose  any  man  to  he  Bailiff  of  his 
liherty  who  hath  not  sufficient  lands  within  the  same  county ; 
then  a  writ  shall  be  sent  to  the  Sheriff  (of  the  same  county  How  re- 
wherein  such  liberty  is),  commanding  him  to  discharge  or  remove  °*oved. 
such  Bailiff,  and  to  choose  another  Bailiff  in  his  place  (a).   And 
an  alias  pluries,  and  an  attachment,  lieth  against  the  Sheriff  if 
he  shall  not  do  according  as  he  was  commanded  hy  such  writ. 

The  writ  in  the  Register  is  in  the  following  words : — 

''  Rex  Vic'  salutem.    Cum  in  Statuto  apud  Westm.  nuper  sedito  con-  Writ  of 
tineatur,  quod  nullus  sit  Vicecomes  vel  ballivus  libertatis,  wapentachij,  ballivo 
hundred!,  nee  trithingi,  nisi  habeat  terras  et  tenementa  suffidentia  in  amoveodo. 
eodem  comitatu  unde  nobis  seu  populo  noetro  in  hac  parte  respondere 
possit  si  quis  super  eum  conqueri  voluerit ;  jam  intelleximus  quoa  tu  W, 
qui  terras  seu  tenementa  in  eodem  comitatu  non  habet  ballivum  libertatis 
ncttra  de  B.  fecisti,  in  nostri  contemptum  et  populi  nostri  in  hac  parte 
damnum  non  modicum  et  gravamen  et  contrd  formam  statuti  praedicti. 
£t  ideo  tibi  praecipimus  quod  si  ita  sit ;  tunc  ipsum  W,  a  balliv^l  pra^ 
dict&  sine  dilatione  amoveri  et  alium  loco  suo  competentem  constiteri  et 
ordinari  facias  juxta  formam  statuti  praedicti."  T.  &c.  (b). 

Before  he  take  upon  him  to  impanel  or  return  any  inquest^  Oath  of 
jury  or  tales,  or  to  intermeddle  with  the  execution  of  process  in  °™^®* 
any  Court  of  Record,  under  the  penalty  of  40/.,  he  must  receive 
and  take  hefore  the  person  or  persons  appointed  hy  the  statute  By  whom 
of  Elizabeth  (c)  the  oath  therein  prescribed.     The  oath  has  been  ^")j^°**^®'" 
already  set  out  at  large  under  the  division  of  Bound-bailiffs,  to 
which  we  now  beg  leave  to  refer,  and  for  other  matters  of  and 
concerning  the  same,  such  as  the  administering  of  the  same,  and 
the  like. 


(x)  27  Elii.  c.  12;   Wood's  Inst.  (a)  Fiti.  164  ;  Registr.  178. 

206  ;  Norton  v.  Simmes,  Hob.  13  ;  Dr.  (6)  Registr.  178. 

&  St.  234.     See  also  Newkmd  v.  (c)  27  £liz.  c.  12 ;  see  ante,  p.  45, 

Cliffe,  3  B,  &  Adi  630.  also  as  to  the  oath  of  supremacy. 
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Relation  to  Although  the  High  Sheriff  ia  not  ia  anywise  aiiAwerable  (d) 
H^h  She-    foy  tijg  actg  of  a  Bailiff  of  a  liberty  within  his  county,  yet  as 

there  does  subsist  an  intimate  connexion  between  them  as  re- 
gards the  execution  of  process  within  the  liberty,  it  is  highly 
important  to  determine  the  true  nature  and  extent  of  that  con* 
nexion;  and  herein  likewise  of  the  Sheriff's  power  and  obliga- 
tion to  infringe  upon  the  franchise  or  liberty. 
Effect  of  The  High  Sheriff,  as  already  observed,  is  the  immediate 

non  omittas  officer  of  all  the  Courts  at  Westminster,  so  to  him  all  writs  are 
directed,  although  it  be  of  a  matter  or  thing  done  within  a 
liberty  or  franchise  (e) ;  if  the  writ  contains  a  non  omittas  clause 
the  liberty  is  thereby  made  pro  hac  vice  parcel  of  the  Sheriff's 
bailiwick,  and  the  Sheriff  mt^«^  enter  and  execute  the  writ  within 
the  liberty  (/)  ;  but  if  the  writ  does  not  contain  a  non  omiV^iw 
clause  it  must  be  executed  by  the  Bailiff  of  the  liberty  (g),  to 
whom  the  Sheriff  directs  his  mandate  for  that  purpose ;  and  if 
the  Sheriff,  or  his  officers  by  his  command,  enter  the  franchise 
without  a  7ion  omittas  (although  the  execution  of  the  writ  will  be 
good  as  against  all  the  world  but  the  lord  of  the  franchise)  (A) 
he,  the  Sheriff,  will  be  liable  to  an  action  at  the  suit  of  the  lord 
of  the  franchise  for  such  entry ;  and  a  Bailiff  executing  such  a 
writ  is  a  trespasser,  and  if  killed  it  is  only  manslaughter  and 
not  murder  (t). 

Omittas  ^^  ^^®  ^^^^  established  and  recognized  practice  of  the  Court 

clause  when  of  Queen's  Bench,  a  non  omittas  may  be  issued  in  the  first  in- 
inserted  as    stance,  without  suing  out  a  previous  writ  and  waiting  for  the 

Sheriff's  return  of  mandavi  ballivo  qui  nullum  dedit  responsum{k) ; 

and  the  new  writ  of  capias,  as  prescribed  by  the  1  &  2  Vict. 


.  J-iilx 


(d)  Borthman  v.  Earl  of  Surrey, 
2  Term  Rep.  5 ;  by  stat,  27  Hen.  8, 
c.  24|  '*i\\e  amercement  for  insuffi- 
cient returns  made  by  Bailiffs  of  fran- 
chises shall  be  set  on  the  Bailiff's 
head,  and  not  on  the  Sheriff's;*'  or 
jdiApMioliff  may  bare  an  action  against 
.the  Bailiff  if  the  return  be  false,  the 
Sheriff' n6t  being  liable  at  common 
law/^n*  thefatte  letarn  of  the  Bailiff. 

U)  Finch.  ^2 }  Dalt.  186,  459. 

(/)  2  Inst.  453;  19  Vin.  Abr. 
Heturn,  206  ;  5  Geo.  2,  c.  27,  s.  9; 
Grant  v.  Ba§ge,3  East,  128 ;  Carrett 
v:  Smallpage,  9  East,  330 ;  Bawring 
V.  VrUtfia¥d^  14  £ast>  289 ;  Bradshaw 


V.  Davis,  1  Chit.  Rep.  374  ;  Rex  v. 
Stobhs,  3  Term  Rep.  740;  Rex  v. 
Meade,  2  Starkie  Rep.  206 ;  Adams  v. 
Osbaldeaton,  3  Bam.  &  Ad.  490. 

(g)  Newland  v.  Cliffe,  3  B.  &  Ad. 
633. 

(h)  FUspatrick  v.  Kellv,  3  Dougl. 
30,  cited  in  argument  in  Rex  v.  Stobbt, 
3  Term  Rep.  740;  Piggott  v.  Witkee, 
3  B.  &  A*  502 ;  Bell  v.  Jacobs,  1  M. 
6c  P.  309 ;  4  Bing.  523,  S,  C. ;  Sparks 
V.Spink,  7Taunt3ll. 

(i)  Rexv.  Meade,  2  Stark.Rep.  20S. 

(k)  Carrett  v.  Smallfage,  9  East 
Rep.  336 ;  Tidd's  Prac.  147,  9th  edit. 
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c.  110,  must  contaiii  the  non  cmUtas  clause,  and  the  omission  of 
it  would  render  the  writ  irregular. 

Note* — He  may  ex  efficw^  and  without  any  writ  of  non  omittasy  Where  Sh«- 
enter  the  franchise  and  execute  his  office  wheresoever  the  Queen  |^^  ^nchUts 
is  a  party,  as  in  every  felony  or  suspicion  of  felony,  or  other-  without  ■ 
Wise  in  any  action  (m),  or  wheresoever  the  lord  of  the  franchise  "*"  <»*»"«•• 
or  the  Bailiff  is  a  party  to  the  suit.     So  where  the  High  Sheriff 
is  judge  as  well  as  minister^  as  on  writs  of  inquiry  (n)   and 
of  distringas  juratores.     So  where  the  Bailiff  makes  default,  as 
when  the  Sheriff  mandavit  hallivo  lihertatis,  and  the  Bailiff 
nullum  dedit  responsum.     So  where  a  distress  is  taken  within 
a  franchise,  and  the  Bailiff  of  the  franchise  will  not  deliver  them, 
then  the  Sheriff,  upon  complaint  to  him  made,  may  deliver  them 
et  hoc  vicecomiti  ex  necessitate  conceditur  (o). 

Whether  the  Sheriff  should  direct  his  mandate  to  the  lord  Direction  of 
or  to  the  hailiff  of  the  franchise,  and  whether  in  the  lord's  whether  to 
name  or  in  that  of  his  deputy,  the  returns,  &c.  and  other  minis-  the  lord  or 
terial  acts  are  to  be  done,  are  questions  that  derive  much  light    ^  ^  * 
from  a  recent  argument  in  the  Court  of  Queen's  Bench  (p),  and 
the  result  may  fairly  be  stated  to  be  this :  that  if  a  lordship, 
with  a  return  of  writs  therein  be  granted  by  the  crown,  with  a 
special  provision  in  the  grant  "  that  the  grantee  by  his  BaiUff 
should  have  the  Jull  return  of  all  writs,*'  or  to  the  like  efiect, 
the  mandate  may  be  directed  to  the  Bailiff  by  name,  and  the 
return  made  in  his  name,  but  if  the  grant  contains  no  such  spe- 
cial provision,  the  Bailiff  is  but  the  lord's  deputy,  and  all  things 
must  be  done  in  the  name  of  the  principal. 

It  may  reasonably  be  asked,  how  the  High  Sheriff  is  to  know 
whether  the  grant  contains  such  a  provision  or  not  ?  The  answer 
is,  that  if  he  can  obtain  no  certain  knowledge  of  the  fact,  nor  of 
the  usual  practice  (which  cannot  well  happen),  the  only  safe 
course  is  to  direct  his  mandate  to  the  lord  as  principal,  and 
not  to  the  Bailiff. 

In  the  case  of  Newland  v.  Cliffe  the  following  are  the  places  Kewlaod  v. 
said  to  have  the  mandates  and  precepts  directed  to  and  returned  ^''^ 
by  the  Bailiff  in  his  own  name,  namely.  Isle  of  Ely,  Soke  of 
Peterborough^  of  which  the  Marquis  of  Exeter  ia  lord ;    the 
hundred  of  Towsland  and  Layfonstone,  of  which  the  Duke  of 

(m)  Plowd.  216,  243 ;  5  Co.  91.  (o)  Dftlton,  c.  40. 

(it)  Carrett  ▼.  SmaUpage,  9  East,  (p)  Newland  ▼.  CUfft,  3  B.  &  Ad. 

333,  aad  authorities  there  cited.  433.    See  too  9  Adol*  6t  £Utt,  762. 
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GAOLERS. 


Attendance 
at  assizes. 


Manchester  is  lord ;  the  hundred  of  HuntinigHone,  of  which  the 
Earl  of  Sandwich  is  lord ;  the  hundreds  of  Norman  Cro9S^  of 
which  the  Earl  of  Carysfort  is  lord  ;  of  ScerdaUy  of  which  the 
Duke  of  Devonshire  is  lord ;  and  Kidnelly  in  Carmarthen,  of 
which  Lord  Cawdor  is  lord ;  and  to  these  may  he  added,  the 
Liberty  of  Gower^  in  Glamorganshire  (^),  of  which  the  Duke  of 
Beaufort  is  lord.  All  lords  that  have  franchises,  or  their 
Bailiffs,  shall  attend  upon  the  justices  of  assize  and  gaol  de- 
livery on  pain  of  forfeiture  of  their  franchises  (r). 

And  "  all  Bailiffs  (^)  and  ofBcers  of  liberties  which  in  times  past 
have  used  or  ought  to  attend  upon  the  justices  of  assise,  jus- 
tices of  gaol  delivery,  and  justices  of  peace  of  the  same  shire 
wherein  such  liberties  and  franchises  be,  shall  attend  upon,*' 
&c.  and  make  due  execution  of  all  process  to  them  to  be  di- 
rected, and  that  also  all  such  Bailiffs,  or  their  deputies  or  de- 
puty, shall  give  their  attendance  and  assistance  upon  the  Sheriff^ 
together  with  the  Sheriff  *s  Bailiffs,  at  all  courts  of  gaol  de« 
livery  from  time  to  time,  for  execution  of  prisoners  aceordiag 
to  justice  (i). 

Upon  this  statute  it  was  holden.  that  as  the  Bailiffs  of  a 
certain  liberty  had  usually  attended  the  quarter  sessions,  and 
made  returns  of  the  jurors  resident  within  the  liberty,  that  a 
line  imposed  upon  the  Bailiff  for  refusing  to  summon  a  jury  to 
attend  at  such  sessions^  in  obedience  to  the  Sherifi*'s  precept, 
was  properly  imposed  («). 

The  Bailiff*  of  a  franchise  hath  no  authority  out  of  the  fran- 
chise (x). 

A  Bailiff  of  a  Itberty^  is  an  officer  judicially  noticed  by  the 
Courts,  but  a  Sheriff's  Buliff*is  not(^). 


Gaoler. 


Section  VIII. 

GAOLERS. 

A  Gaoler  is  one  that  hath  the  custody  of  the  place  where 
prisoners  are  kept. 


(q)  Wapentake  of  Holdevnets  in 
the  East  Riding  of  Yorkshire,  Rex  v, 
Jaram,  4  6.  &  Cr.  692  ;  and  see  also 
Rex  V.  Meade,  2  Stark.  205. 

(r)  20  Edw.  4,  6  Br.  Forfeiture, 
U5. 

(«)  27  Hen.  8, «.  24. 


(t)  See  also  2  Hawk.  P.  C.  cfa.  8, 
s.  6- 

(u)  Rex  V.  Jaram,  4  B.  &  Cr.  692. 

(x)  Boothman  v.  Ikirl  of  Surrey, 
2  Term  Rep.  5. 

(2^)  Pasch.  23  Car.  I,  B.  R. 
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By  Stat.  14  Ed.  S,  c.  10,  **  The  gaols  shall  be  rejoined  to  the  In  SheriTs 
Sheriffs,  and  the  Sheriffs  shall  have  the  custody  of  the  same  as  ^^"^y- 
before ;  and  they  shall  put  in  keepers  for  whom  they  shall  ai^ 
smer  ;^  13  R.  £,  c.  15  (a),  confirmed  by  19  Hen.  7,  c.  10,  which 
enacts,  "  that  every  Sheriff  shall  have  the  custody  of  the  King's 
common  gaols  in  the  county  where  he  is  Sheriff,  except  gaols 
whereof  any  persons  or  body  corporate  have  the  keeping  of  estate 
of  inheritance ;  provided  that  no  Sheriff  have  the  custody  of  the 
King's  Bench  and  Marshalsea."  By  stat.  8  &  9  Will.  3,  c.  7, 
it  is  enacted,  '^  That  the  office  of  Marshal  of  the  King's  Bench 
and  Warden  of  the  Fleet,  shall  be  executed  by  those  who  have 
the  inheritance  of  the  said  prisons  or  their  deputies  ;  and  the 
profits  of  their  office  may  be  sequestered  on  motion  to  the  Court 
of  King's  Bench  to  satisfy  a  judgment  had  against  them  for  an 
escape." 

Another  exception  to  the  general  tvXe  that  the  Sheriff  has  Castle  of 
the  custody  of  county  gaols  may  be  adduced  in  the  case  of  the  ^"®'*®''' 
Sheriff  of  the  county  of  Chester.  The  office  of  the  Constable 
of  the  Castle  of  Chester  is  a  patent  office  granted  by  the  crown, 
and  the  prisoners  committed  for  offences  within  the  county  are 
confined  in  the  castle  under  his  charge^  and  not  under  that  of 
the  Sheriff  of  the  county  (6). 

Every  county  (except  as  excepted)  hath  two  gaols,  one  for 
debtors,  which  may  be  in  any  house  or  where  the  Sheriff  pleases, 
the  other  for  the  peace  and  the  matters  of  the  crown,  which  is 
the  county  gaol  (c)  ;  hut  note,  although  the  Sheriff  may  remove 
his  gaol  from  one  place  to  another  within  his  county,  yet  he 
must  keep  his  prisoners  within  it,  and  not  suffer  them  to  go  at 
large  out  of  the  prison,  even  though  he  himself  attends  them, 
without  it  be  by  virtue  of  and  in  obedience  to  an  habeas  corpus 
from  some  court  of  justice  (c^). 

Every  gaol  in  the  kingdom  is  the  Queen's  gaol  pro  bono  pub-  Every  gaol 
lico^  although  many  lords  of  franchises  have  the  custody  of  them,  ^^  ^^^^  *° 
and  some  in  fee  (e)  ;  Lord  Holt  said  none  can  claim  a  gaol  as  a 
franchise,  unless  they  have  also  a  gaol  delivery  of  felony  {f), 

(a)  See  also  11  &  12  Will.  3,  c.  Latch.  16;  1  Aod.  345;  1  Sid.  318. 

10,  made  perpetual  by  6  Geo.  1,  c.  (d)  Ibid.-,  4  M.  &  W.  145. 

Id ;  4  Geo.  4,  c.  64,  s.  12.  («)  2  Inst.  100,  589,  705. 

(6)  Hex  V.  Anirohm,  2  Ad.  &  Ellis,  (/)  Regina  v.  Taylor,  1  Salk.  Rep. 

791.  343. 

(c)  Balder  v.  Temple,  Hob.  202  ; 

E  2 
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cfo^itr^^not        ^y  ^^^'  ^  ^^^'  1>  c-  15*  s.  10,  "  none  shall  buy,  sell,  let,  or 
to  be  take  to  farm  the  office  of  Gaoler  of  any  county  or  shire  in  Eng- 

^°ilf  *i'  \^Ti^  or  Wales,  or  to  contract  for,  promise,  or  grant  for  money 
or  other  reward  or  benefit,  the  said  oflice  or  place  ;  nor  to  give, 
take,  promise,  or  receive  any  other  consideration  whatsoever  for 
the  said  office  directly  or  indirectly  by  themselves,  or  any  per- 
son in  trust  for  them,  or  for  their  use,  under  the  penalty  of  500^ 
recoverable  in  a  qui  tam  action  of  debt,  provided  the  suit  be 
commenced  within  two  years  after  the  offence  committed."  **  He 
shall  not  be  an  Under-sheriff  or  Bailiff,  nor  shall  be  concerned 
in  any  occupation  or  trade  whatsoever"  (g). 

Gaoler's  re-       From  what  has  been  advanced  it  will  be  evident  that  the  re- 

u-*°i?i?*^®  lation  in  which  the  gaoler  stands  to  the  Sheriff  is  that  of  ser- 
High  She-  ° 

riff.  vant^  and  for  whose  conduct  he  must  answer — to  the  Queen  if 

it  be  a  criminal  matter,  or  in  a  civil  matter  to  the  party  aggriev- 
ed. And  being  such,  the  Sheriff  may  discharge  him  at  his  plea- 
sure, and  if  he  refuses  to  quit  possession  for  forty-eight  hours 
after  due  notice  to  him  in  that  behalf,  he  may  be  ejected  in 
manner  pointed  out  by  the  27th  section  of  the  statute  of  4  Geo. 
4,  c.  64,  the  statute  in  which  all  other  statutes  on  the  subject 
are  consolidated,  and  to  which  reference  must  always  be  had  for 
information.  Now  seeing  that  the  High  Sheriff  is  answerable 
in  law  for  the  acts  of  his  gaoler,  in  the  language  of  Mr.  Dal- 
ton,  **  if  he  will  sleep  quietly  and  take  his  repose  in  safety,  he 
shall  do  well  and  wisely  to  look  for  and  to  take  good  security 
from  his  gaoler  before  he  do  trust  him  with  his  office.*'  The 
security  may  be  in  the  following  form : 

Bond  from  Gaoler, 

Know  all  men  by  these  presents  that  we  T.  T.,  of  ,  and  £. 

JP.  of,  &c.,  are  held  and  firmly  bound  unto  A,  B,  of,  &c.,  Esquire,  Sberifi* 
of  the  county  of  W.  aforesaid,  in  £  ,  of  good  and  lawful  money  of 

Great  Britain,  to  be  paid  to  the  said  Sheriff,  or  his  certain  attorney,  exe- 
cutors, administrators,  or  assigns,  for  the  true  payment  whereof  we  bind 
ourseslves  jointly  and  severally,  our  and  each  of  our  heirs,  executors,  and 
administrators,  firmly  by  these  presents,  sealed  with  our  seals.  Dated 
this  day  of  ,  in  the  year  of  the  reign,  &c., 

and  in  the  year  of  our  Lord,  &c. 

Whereas  the  above-named  A,  B.  being  by  the  Queen's  most  excellent 
Majesty  appointed  High  Sheriff  for  the  county  of  W.  aforesaid,  hath,  at 
the  instance  and  request  of  the  above-bounden   T.  T.,  authorized,  nomi- 

(g)  4  Geo.  4,  c.  64,  s.  10. 
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nated,  and  appointed  the  said  T.  T.  to  be  his  gaoler  or  keeper  of  the 
gaol  in  and  for  the  said  county  of  W.,  for  and  during  all  such  times  as 
the  said  A.  B,  shall  be  and  continue  High  Sheriff  of  the  county  of  W, 
aforesaid,  with  full  power  and  authority  to  execute  the  said  office  in  as 
large  and  ample  a  manner  as  any  former  gaoler  or  gaol-keeper  have  or 
bath  heretofore  lawfully  executed  the  same.  Now  the  condition  or 
THIS  OBLioATJON  IS  SUCH,  that  if  the  said  T.  T.  do  and  shall  from  time 
to  time,  and  at  all  times  so  long  as  the  said  A.  B.  shall  continue  High 
Sheriff  of  the  said  county,  keep  in  safe  custody,  as  well  all  such  pri- 
soner and  prisoners  as  are  now  in  the  said  county  gaol,  or  in  the  custody 
of  the  keeper  of  the  said  gaol  for  M.  A,,  Esquire,  the  last  preceding 
High  Sheriff  of  the  said  county,  and  turned  over  and  transferred,  or 
which  shall  be  turned  over  and  transferred  by  the  said  M.  A.^  or  his  de- 
puty, to  him  the  said  A.  B.-,  and  by  him  the  said  A,  B,  delivered,  or 
which  shall  be  delivered  into  the  custody  and  keeping  of  the  said  T.  T., 
as  keeper  of  the  said  gaol,  for  him  the  said  A,  B.\  ba  also  all  and  every 
prisoner  or  prisoners,  which  at  any  time  or  times  hereafter  shall  be 
committed,  sent,  or  delivered  to  the  said  T.  T.,  his  servants,  agents,  de- 
puty or  deputies,  upon  or  by  virtue  of  any  warrant  or  warrants,  precept 
or  precepts,  or  commandment  whatsoever,  or  by  or  from  the  said  She- 
riff, his  Under-sheriff,  deputy  or  deputies,  or  other  person  employed  and 
entrusted  by  him  to  manage  or  execute  the  office  of  Sheriff  for  the  coun- 
ty of  W.  for  the  time  being,  or  from  or  by  any  of  her  Majesty's  justices 
of  the  peace,  justice  or  justices  of  assize,  of  nisi  prius,  gaol  delivery,  or 
oyer  and  terminer,  or  of  or  from  any  other  person  or  persons  having 
lawfiil  power  and  authority  in  that  behalf.     And  also  if  the  said  T.  T.  do 

five  his  attendance  upon  the  said  Sheriff  at  the  assizes  and  general  gaol 
elivery,  and  general  quarter  sessions  of  the  peace,  to  be  holden  in  and 
for  the  said  county ;  and  safely  conduct  to  the  assizes,  general  gaol  de- 
livery, general  quarter  sessions  of  the  peace,  or  any  other  lawful  Court 
of  judicature  to  be  holden  in  and  for  the  said  county,  all  such  persons 
then  in  his  custody  as  shall  be  required  by  any  lawful  authority  and  com- 
mand. And  also  shall  convey  such  prisoners  to  the  common  gaol  again 
upon  the  like  command  of  any  magistrate  or  magistrates,  or  court  of 
judicature.  And  also  if  the  said  T,  T.  be  attending,  aiding,  and  assisting 
upon  the  said  High  Sheriff  at  all  and  every  time  and  times  when  any 
execution  shall  be  done  within  the  said  county,  upon  any  person  or  per- 
sons attainted  or  to  be  attainted  of  or  for  high  treason,  murder,  felony,  or 
for  any  other  capital  crime.  And  also,  if  the  said  T,  T.  do  and  shall,  as 
oflen  as  he  is  required  and  desired,  and  at- his  own  costs  and  charges, 
make  and  deliver  to  the  said  A.  B.,  or  his  Under-sheriff,  a  true  and  per- 
fect calendar,  containing  all  the  prisoners'  names  within  the  said  gaol,  or 
in  bos  custody,  containing  and  mentioning  also  the  several  causes  of  their 
and  every  of  their  respective  imprisonments,  and  in  all  things  well  and 
truly  execute  the  office  of  gaoler  of  and  for  the  said  county  of  W.,  du- 
ring all  the  term  aforesaid.  And  lastly,  if  the  said  T,  T.,  his  heirs,  exe- 
cutors, and  administrators,  and  every  of  them,  do  and  shall,  at  all  and 
every  the  time  and  times  hereafter,  save,  defend,  and  keep  harmless  and 
indemnified  the  said  A.  B.,  his  heirs,  executors,  and  administrators,  and 
every  of  them,  and  his  and  their  goods  and  chattels,  lands,  and  tenements, 
of,  from,  and  against  all  and  every  escape  or  escapes  of  any  prisoner  or 
prisoners,  delivered  or  to  be  delivered  over  to  him  the  said  A.  B.,  his  ser- 
vants, agents,  deputy  or  deputies,  or  any  of  them,  by  any  warrant  or  war- 
rants, precept  or  precepts,  or  commandments  whatsoever,  as  aforesaid ;  or 
for  or  by  reason  of  any  neglect  or  default  or  abuse  of  the  said  T,  T.,  hia 
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servants,  agents,  deputy  or  deputies,  in  his  said  office,  during  such  time 
as  he  shall  continue  gaoler  and  keeper  of  the  said  county  gaol  as  afore- 
said ;  and  likewise  from  and  against  all  and  all  manner  of  action  and  ac- 
tions, suits,  troubles,  judgments,  executions,  fines,  issues,  amerciaments, 
forfeitures,  and  all  other  costs  and  damages  whatsoever,  which  at  any  time 
or  times  hereafter  shall  or  may  arise,  grow,  or  happen  to  be  brought  upon 
the  said  Sheriff  for  or  by  reason  of  any  such  escapes,  neglect,  or  de- 
fault as  aforesaid;  or  for  any  other  cause  aforesaid,  relating  to  the  said 
office  of  gaoler  and  keeper  of  the  said  county  gaol  as  aforesaid ;  then  this 
obligation,  &c. 

Statotes  by  The  statute  above  referred  to  and  by  which  gaols  are  now 
Tre  now  rt*  regulated  (4  Geo.  4,  c.  64,  amended  by  5  Geo.  4,  c.  85,)  is  in- 
gulated.  tituled,  *'  An  Act  for  Consolidating  and  Amending  the  Lawn  re- 
lating  to  the  Buildings  Repairing,  and  Regulating  of  certain  Gaols 
and  Houses  of  Correction  in  England  and  Wales"  (10th  July, 
I8J3S,)  after  reciting  **  that  the  laws  now  existing  relative  to  the 
building,  repairing,  and  regulating  of  gaols  and  houses  of  cor- 
rection in  England  and  Wales  are  complicated,  and  have  in  many 
cases  been  found  ineffective  :*'  and  that  **  it  is  expedient  that 
such  measures  should  be  adopted,  and  such  arrangements  made 
in  prisons  as  shall  not  only  provide  for  the  safe  custody,  but 
shall  also  tend  more  effectually  to  preserve  the  health  and  to 
improve  the  morals  of  the  prisoners  confined  therein,  and  shall 
insure  the  proper  measure  of  punishment  to  convicted  offen- 
ders ;"  and  after  reciting  that  the  classification,  superintendence, 
and  employment  of  prisoners  might  be  improved. 

It  repeals  in  toto. 

The  11  &  12  Will.  8,  c.  19. 

13  Geo.  3,  c.  58. 

14  Geo.  3,  c.  59. 
22  Geo.  3,  c.  64. 

24  Geo.  3,  sess.  2,  cc.  54,  55. 
29  Geo.  3,  c.  67. 
55  Geo.  3,  c.  48. 
58  Geo.  3,  c.  32. 

It  repeals  in  part. 

The  1  Edw.  3,  st.  1,  c.  7,  so  far  as  it  relates  to  inquiry  to  be 
made  of  gaolers,  which  by  duress  compel  prisoners  to  appeal. 

4  Edw.  3,  c.  10,  so  far  as  it  relates  to  Sheriffs  and  gaolers 
receiving  offenders  without  taking  any  thing. 

14  Edw.  3,  St.  1,  c.  10,  so  far  as  it  relates  to  the  punishment 
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of  a  gaoler^  compelling  a  prisoner  by  duress  to  become  an  appro- 
ver. 

7  Jac.  1,  c.  4,  so  fiir  as  relates  to  the  providing  houses  of 
correction,  to  the  appointment,  authority,  and  allowance  of  the 
governor,  and  to  his  accounting  to  justices  for  persons  commit* 
ted  to  his  custody. 

19  Car.  2,  c.  4,  ss.  1,  ^,  3,  5,  so  far  as  it  relates  to  the  pro- 
viding stocks,  for  setting  such  prisoners  to  work,  and  to  the  re- 
moval of  prisoners  on  occasion  of  sickness. 

22  &  2S  Car.  2,  c.  SO,  ss.  10 — 13,  as  relates  to  prisoners  be- 
ing allowed  to  send  for  victuals  and  other  necessaries,  and  to  fees 
and  charities,  and  to  the  separation  o£  felons  and  debtors. 

2  Geo.  2,  c.  22,  as  far  as  it  relates  to  prisoners  being  allowed 
by  keepers  of  prisons  and  gaols  to  send  for  victuals  and  other 
necessaries,  and  to  the  taking  of  fees,  and  the  making  and  hang- 
ing up  tables  thereof,  and  to  inquiring  concerning  the  same,  and 
to  the  hearing  of  complaints  of  extortion  against  gaolers,  and 
examining  into  gifts  and  legacies  for  the  benefit  of  poor  pri- 
soners, and  hanging  up  tables  thereof. 

14  Geo.  2,  c*  33,  so  far  as  it  relates  to  repairing,  enlarging, 
and  building  houses  of  correction,  and  to  buying  houses  and  lands 
for  that  purpose. 

16  Geo.  2,  c.  31,  so  far  as  it  relates  to  the  escape  of  prisoners 
from  any  gaol  or  prison  to  which  this  act  shall  extend. 

1 7  Geo.  2,  c.  5,  so  far  as  it  relates  to  the  erecting,  enlarging 
and  managing  of  houses  of  correction,  and  the  finding  or  turning 
out  of  masters  of  them  for  misbehaviour. 

24f  Geo.  2,  c.  40,  so  far  as  it  relates  to  the  retailing  of  spi- 
rituous liquors  in  gaols,  prisons  or  houses  of  correction,  to  the 
carrying  of  liquors  into  the  same,  to  the  search  for  such  liquors, 
and  to  the  hanging  up  of  a  copy  of  certain  clauses  of  the  said 
act  in  such  gaols,  prisons  or  houses. 

S2  Geo.  2,  c.  28,  so  far  as  it  relates  to  prisoners  being  allowed 
to  send  for  victuals  and  other  necessaries  and  to  the  settling, 
signing,  reviewing,  enrolling  and  hanging  up  of  tables  of  fees, 
rates  and  benefactions  and  rules  for  the  government  of  gaols  and 
prisons. 

31  Geo.  3,  c.  46,  except  only  so  much  of  the  said  act  as  re- 
lates to  the  imprisonment  and  employment  in  hard  labour  in  the 
common  gaol  of  the  county,  of  prisoners  sentenced  to  transpor- 


iS 


6\S  GAOLERS.  > 

tation,  or  to  whom  the  royal  mercy  shall  be  extended  on  eon* 
dition  of  transportation. 

**  Save  and  except  so  far  as  the  said  acts,  or  any  of  them,  re- 
peal any  former  act  or  acts,  or  any  clause,  matters,  or  thing 
therein/' 

As  the  statute  of^  Geo,  4,  c.  64,  contains  no  fewer  than  seventy^ 
eight  sections f  and  is  in  other  respects  very  long^^  we  shall  content 
ourselves  by  giving  a  few  only  of  its  important  enactments  tu  re- 
gards  gaolers, 
lUtoros  to        Sect.  19  states,  <'  that  the  keeper  of  every  gaol  and  house  of 
be  made  at   correction,  to  which  this  Act  shall  extend,  shall,  previously  to 
ainzes  by     ^^^  ^^^^  ^1  ^^  every  assizes,  great  sessions  or  sessions  of  gaol 
keepers  of     delivery,  make  out  a  true  and  just  return  in  writing  of  all  per- 
thercrsons   ^^^^  ^^  ^^  custody  who  have  been  sentenced  to  hard  labour  by 
sentenced     the  Court  at  any  previous  assizes,  great  sessions  or  sessions  of 
Z^!^  **'    gaol  delivery,  specifying  in  such  return  the  manner  in  which 
such  sentences  have  been  carried  into  execution,  the  particular 
species  of  labour  in  which  such  prisoners  have  been  employed, 
and  the  average  number  of  hours  in  a  day  for  which  such  per- 
sons so  sentenced  have  been  kept  to  work ;  which  return  shall 
be  signed  by  such  keeper,  and  also  by  one,  at  least,  of  the 
visiting  justices,  who  shall  add  thereto  such  observations  as  the 
Filed  as  of    ^^^  ^^^  circumstances  may  appear  to  him  to  require ;  and  such 
record.         return  shall  be  delivered  to  the  justice  of  assize  and  gaol  deli- 
very, and  of  great  sessions,  and  shaU  be  kept  and  filed  by  the 
proper  officer  amongst  the  records  of  the  Court. 

List  of  pri-       "  ^^^^-  ^^*  ^^^  ^  ^^  further  enacted,  that  the  keeper  of  every 
sooers  tried  prison  within  England  and  Wales,  having  the  custody  of  pri- 
be'irans- ^  soners  charged  with  felony,  shall,  on  the  second  day  next  after 
mitted  to      the  termination  of  every  session  of  the  peace,  session  of  oyer 
Secretary  of  ^^^  terminer,  or  session  of  gaol  delivery,  great  session  or  other 
the  keeper    session,  held  for  the  trial  of  prisoners  being  in  such  prison, 
of  every  pn-  ^ijgther  such  session  shall  be  held  under  any  commission,  or  by 
virtue  of  any  charter  or  prescription,  transmit  by  the  post  of 
that  day  to  one  of  his  Majesty's  principal  Secretaries  of  State, 
a  calendar  containing  the  names,  the  crimes  and  the  sentences 
of  every  prisoner  tried  at  such  session,  and  distinguishing,  with 
respect  to  all  prisoners  capitally  convicted,  such  of  them  as  may 
have  been  reprieved  by  the  Court,  and  stating  the  day  on  which 
execution  is  to  be  done  upon  those  who  have  not  been  re- 
prieved; and  that  whenever  the  Court  shall  adjourn  for  any 
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longer  tinie  t^an  one  week,  the  day  upon  which  the  adjournment 

shall  be  made  shall  be  deemed  the  termination  of  the  session 

within  the  meaning  of  this  Act ;  and  every  keeper  of  any  such 

prison,  who  shall  neglect  or  refuse  to  transmit  such  calendar,  ox 

shall  wilfully  transmit  a  calendar  containing  any  false  or  imper- 

£3Ct  statement,  shall  for  every  such  offence  forfeit  the  sum  of  Penalty 

twenty  pounds.  ^^'* 

"  Sect.  21.  And,  for  the  better  ensuring  the  strict  observance  Keeper  to 

of  the  rules  and  regulations  to  be  made  for  the  government  of  "®"^*'  ^ 

.  .  .  quarter 

the  prisons  to  which  this  Act  shall  extend,  be  it  enacted,  that  at  sessions  a  ., 
each  quarter  sessions  of  the  peace,  the  keeper  of  every  prison  c«"'»^are  ']; 
within  the  jurisdiction  of  the  Court  holding  such  session  shall  rules  have'''^ 
and  is  hereby  required  to  deliver  or  cause  to  be  delivered  to  *^®**  ?^" 

served 

such  Court,  a  certificate^  signed  by  himself^  which  certificate 
shall  contain  a  declaration  how  far  the  rules  laid  down  for  the 
government  of  his  prison  have  been  complied  with,  and  shall 
point  out  any  and  every  deviation  therefrom  which  may  have 
taken  place  ;  and  if  any  keeper  of  a  prison  shall  neglect  to  de-  Penalty 
liver,  or  cause  to  be  delivered,  such  certificate  as  aforesid,  he  lOL 
shall  forfeit  for  every  such  offence  the  sum  of  ten  pounds. 

*'  Sect.  £2.    And  be  it  further  enacted,  that  one  week  before  Keeper  to 
the  Michaelmas  session  in  every  year,  the  keeper  of  every  pri-  "*^®  I®^"f™ 
son  to  which  this  Act  shall  extend  shall  make  up  a  return  of  the  the  peace, 
state  of  his  prison  for  the  year  then  ending,  in  the  form  con-  ^.^'  P'^^V^* 
tained  in  the  schedule  annexed  to  this  Act,  marked  (B.)>  and  chaelmas 
shall  deliver  the  same,  or  cause  the  same  to  be  delivered,  to  the  sessions. 
derk  of  the  peace  or  his  deputy,  for  the  use  of  the  justices  as- 
sembled at  such  quarter  session. 

**  Sect.  £7.  And  be  it  further  enacted,  that  whenever  the  keeper  When 
or  any  other  officer  of  any  common  gaol  or  other  prison  to  which  ^f ®ffTv^^* 
this  Act  shall  extend,  shall  be  removed  from  or  resign  his  or  her  moved,  re- 
office,  or  shall  depart  this  life,  every  keeper  or  other  officer  so  sign  or  die, 

two  instic^B 
removector  resigning,  and  his  or  her  family,  and  the  family  of  may  pro- 

every  such  deceased  keeper  or  other  officer,  shall  forthwith  <^eed  as 
quit  the  possession  of  the  house  or  apartments  in  which  he,  she  tioned. 
or  they  shall  have  previously  resided  by  virtue  of  such  office  ; 
and  that  if  any  keeper  or  other  officer  so  removed  or  resigning, 
or  any  members  of  the  family  of  any  keeper  or  other  officer  so 
removed,  resigning  or  departing  this  life,  shall  refuse  or  neg],ect 
to  quit  such  possession  for  forty-eight  hours  afler  notice  given 
to  him,  her  or  tbem,  in  writing,  by  the  Under-sheriff,  or  other 
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officer  appointed  by  the  Sheriff,  in  case  the  house  or  apartments 
of  which  possession  shall  be  required  shall  be  in  the  common 
gaol,  and  by  the  clerk  of  the  peace  in  case  such  house  or  apart- 
ments shall  be  in  any  house  of  correctien,  any  two  justices, 
upon  proof  made  before  them  of  such  removal,  resignation  or 
death,  and  of  the  service  of  such  notice,  and  of  such  neglect  or 
refusal  to  comply  therewith,  may,  by  warrant  tinder  their  hands 
and  seals,  direct  the  Sheriff  of  the  county,  or  other  officer 
having  the  return  of  writs,  to  eject  such  keeperf  or  the  family 
of  such  keeper,  out  of  such  house  or  apartments,  and  the  Sheriff 
or  such  other  officer  shall  accordingly  clear  the  possession 
thereof  in  like  manner  as  upon  a  writ  of  habere  facias  posses- 
sionem. 
Power  of  "  Sect.  41 .   And  be  it  further  enacted,  that  the  keeper  of  every 

inamreTnto  P*"^^^^  ^^^^^  hsLve  power  to  hear  all  complaints  touching  any  of 
aod  punish  the  following  offences :  (that  is  to  say),  disobedience  of  any  of 
certain  of-  ^j^^  rules  of  the  prison  ;  assaults  by  one  person  confined  in  such 
prison  upon  another,  when  no  dangerous  wound  or  bruise  is 
given  ;  profane  cursing  and  swearing  ;  any  indecent  behaviour, 
and  any  irreverent  behaviour  at  chapel,  all  of  which  are  declared 
to  be  offences  by  this  Act,  if  committed  by  any  description  of 
prisoners ;  absence  from  chapel  without  leave  ;  idleness  or  neg- 
ligence in  work,  or  wilful  mismanagement  of  it,  which  are  also 
declared  to  be  offences  by  this  Act,  if  committed  by  any  pri- 
soner under  charge  or  conviction  of  any  crime ;  and  the  said 
keeper  may  examine  any  persons  touching  such  offences,  and 
may  determine  thereupon^  and  may  punish  all  such  offences  by 
ordering  any  offender  to  close  confinement  in  the  refractory  or 
solitary  cells,  and  by  keeping  such  offenders  upon  bread  and 
water  only,  for  any  term  not  exceeding  three  days" 

With  regard  to  the  classification,  &c,  of  prisoners,  the  5  Geo. 
4,  c.  85,  s,  10,  declares,  **  that  in  all  such  gaols,  the  male  and 
female  prisoners  shall  be  confined  in  separate  wards  or  parts  of 
the  gaol.  The  male  prisoners  shall  be  divided  into  five  classes : 
first,  debtors  and  persons  committed  for  contempt  of  Court  on 
civil  process ;  second  and  third,  prisoners  convicted,  who  may 
be  put  into  either  of  these  classes,  as  to  the  visiting  magistrates 
may  seem  meet,  reference  being  had  to  the  character  and  con- 
duct of  the  prisoners,  and  the  nature  of  their  offence ;  fourth 
and  fif^h,  prisoners  committed  for  trial,  who  may  also  be  put 
into  either  of  these  two  classes,  as  to  the  visiting  magistrates 
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may  seem  meet,  reference  being  had  in  like  manner  to  the  cha- 
racter and  conduct  of  the  prisoners,  and  the  nature  of  their 
offence. 

*'  The  female  prisoners  shall  be  divided  at  least  into  three 
classes  ;  first,  debtors  and  persons  committed  for  contempt  of 
Court  on  civil  process  ;  second,  prisoners  convicted  ;  third,  pri* 
soners  committed  for  trial. 

''  In  all  such  houses  of  correction  the  male  and  female  pri- 
soners shall  also  be  confined  in  separate  virards  or  parts  of  the 
house.  The  male  prisoners  shall  be  divided  into  Jive  classes  ; 
first  and  second,  prisoners  convicted,  who  may  be  put  into 
either  of  such  classes  as  to  the  visiting  magistrates  may  seem 
meet,  regard  being  had  to  the  character  and  conduct  of  the  pri- 
soners, and  the  nature  of  their  offence  ;  third  and  fourth,  pri- 
soners committed  for  trial,  in  all  houses  of  correction  vi^here 
such  prisoners  are  received ;  such  prisoners  may  be  put  into 
either  of  these  classes  as  to  the  visiting  magistrates  may  seem 
meet,  regard  being  had,  as  already  mentioned,  to  the  character 
and  conduct  of  the  prisoner,  and  the  nature  of  his  offence  ;  fifth, 
vagrants. 

<*  In  places  where  the  gaol  and  house  of  correction  are  united, 
the  male  prisoners  shall  be  divided  into  six  classes  at  least ; 
first,  debtors  and  prisoners  committed  for  contempt  of  Court 
on  civil  process  ;  second  and  third,  convicted  prisoners  ;  fourth 
and  fifth,  those  committed  for  trial ;  such  prisoners  to  be  as- 
signed to  either  of  these  classes  of  prisoners  convicted  or  com- 
mitted respectively  as  to  the  visiting  magistrates  shall  seem 
meet,  regard  being  always  had  to  the  character  and  conduct  of 
the  prisoners,  and  the  nature  of  their  offence ;  sixth,  vagrants. 

**  The  female  prisoners,  in  each  of  such  houses  of  correction, 
shall  be  divided  into  three  classes :  first  and  second,  prisoners 
convicted ;  the  prisoners  to  be  put  into  either  of  such  classes  as 
to  the  visiting  magistrates  shall  seem  meet,  regard  being  had  to 
their  character  and  conduct,  and  the  nature  of  their  offence ; 
vagrants  shall  be  assigned  to  one  or  the  other  of  these  classes 
as  the  visiting  magistrates  in  their  discretion  may  seem  meet ; 
third,  where  females  are  committed  to  any  house  of  correction 
before  trial  they  shall  be  kept  in  a  class  by  themselves  (A). 
"  Sect.  11.  '  And  whereas  in  some  counties  of  Wales  it  may 


(h)  Sec  also  4  Geo.  4,  c.  64,  for  other  regulaiions. 
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be  consistent  with  the  due  classification  of  the  prisoners,  to  dis- 
pense with  some  of  the  wards  or  airing  grounds  required  by  the 
said  recited  Act  and  this  Act;'  be  it  therefore  further  enacted, 
that  if  the  Court  of  Quarter  Sessions  of  any  county  in  Wales 
shall,  during  the  present  year,  present  a  petition  to  the  lords  of 
his  Majesty's  privy  council  setting  forth  the  whole  number  of 
prisoners  imprisoned  in  the  common  gaol  and  house  or  houses 
of  correction  of  such  county,  within  the  last  seven  years,  with 
the  causes  of  their  imprisonment  respectively,  so  as  to  exhibit 
in  which  of  the  classes  prescribed  by  the  said  recited  Act,  or 
this  Act,  each  such  prisoner  would  have  been  included,  and 
showing  also  the  greatest  number  of  such  prisoners  imprisoned 
in  such  gaol  and  house  or  houses  of  correction,  at  any  one  time 
in  each  of  the  said  seven  years  ;  and  setting  forth  fully  and  par- 
ticularly the  then  state  of  such  gaol  and  house  or  houses  of  cor- 
rection, and  an  estimate  of  the  expense,  which  would  be  in- 
curred by  enlarging  such  gaol,  or  such  house  of  correction  to 
which  the  petition  shall  apply,  so  as  to  admit  of  the  whole  num- 
ber of  wards  and  airing  grounds  required  by  the  said  Act  or 
this  Act,  and  the  amount  of  the  county  rate  for  each  of  the  said 
seven  years,  and  praying  a  dispensation  with  some  part  of  the 
wards  or  other  accommodations  required  by  the  said  Act  or  this 
Act,  which  under  the  circumstances  of  such  county  may  to  such 
Court  appear  unnecessary,  it  shall  be  lawful  for  the  said  lords 
of  the  privy  council  to  take  such  petition  into  their  considera- 
tion, and,  if  they  shall  see  fit,  to  make  an  order  thereon,  di- 
recting in  what  manner  and  to  what  extent  it  shall  be  sufficient 
for  such  county  to  comply  with  the  provisions  of  the  said  Act 
and  this  Act,  and  making  such  regulations  touching  the  same  as 
to  them  shall  seem  meet ;  and  such  county  duly  complying  with 
such  order,  shall  not  be  liable  to  be  indicted,  or  otherwise  im- 
peached, for  not  further  conforming  itself  to  the  regulations  of 
the  said  Act  and  this  Act,  in  regard  to  the  extent  of  its  prisons, 
or  the  wards  into  which  they  are  divided,  or  the  accommodation 
to  be  found  therein ;  any  thing  in  the  said  recited  Act  or  this 
Act  to  the  contrary  notwithstanding, 

''Sect.  12.  And  be  it  further  enacted,  that  any  person  con- 
fined in  any  prison  to  which  the  said  recited  Act  extends,  for 
nonpayment  of  any  penalties  incurred  under  the  revenue  laws, 
may  be  assigned  to  such  class  of  convicted  prisoners  for  whom 
a  separate  ward  is  therein  provided,  as  the  visiting  magistrates  in 
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their  discretion  may  think  fit,  regard  being  had  to  the  character 
of  the  prisoner,  and  his  or  her  conduct  while  in  prison  ;  and  the 
reasons  for  assigning  stich  prisoner  to  any  particular  class  of 
convicts  shall  be  reported  by  the  visiting  magistrates  to  the 
quarter  sessions. 

"  Sect.  13.    And  be  it  further  enacted,  that  where  in  any  pri-  To  pi«vent 
son  there  shall  be  only  one  prisoner  belonging  to  any  class  in  "o^ij^TT 
the  said  Act  or  herein  specified,  such  prisoner  may  be  assigned,  meat. 
with  his  or  her  own  consent,  to  any  other  class  of  prisoners  of  the 
same  sex,  which  the  visiting  magistrates  in  their  discretion  shall 
think  fit. 

"  Sect.  1 6.  '  And  whereas  by  the  said  recited  Act  it  was  made  4  Geo.  4, 
lawful  for  one  or  more  visiting  justice  or  justices  of  any  prison  ^'     *  **^'' 
to  which  the  same  extended,  to  authorize,  by  an  order  in  writing, 
the  employment  of  prisoners  committed  for  trial,  with  their  own 
consent,  in  any  such  work  as  therein  specified ;'  be  it  hereby  jj^  prisoner 
enacted  and  declared,  that  such  consent  of  every  such  prisoner  employed 
shall  be  freely  given,  and  shall  not  be  extorted  or  obtained  by  °|,^before 
deprivation  or  threat  of  deprivation  of  any  prison  or  other  al-  conviction, 
lowance ;  and  that  no  prisoner  before  conviction  shall,  under  any 
pj-etence,  be  employed  on  the  tread  wheel,  either  with  or  without 
his  consent. 

"  Sect.  17.  '  And  whereas  it  has  been  doubted  whether  pri- 
soners committed  to  prison  for  trial,  who  are  unable  to  maintain 
themselves  otherwise  than  by  being  employed  in  some  kind  of 
work  or  labour  in  prison,  are  entitled  to  receive  any  prison  al- 
lowance of  food  without  being  required  so  to  employ  them- 
selves ;'  be  it  hereby  enacted  and  declared,  that  such  prisoners  ^^  ^^     -^ 
shall  be  allowed  such  food  as  may  be  sufficient  for  the  support  soners  being 
of  health,  without  being  obliged  to  perform  any  kind  of  work  or  ^q^^Uq  * 
labour  as  the  condition  of  such  allowance ;  and  that  any  wages  being  ob- 
or  portion  of  the  same,  which  may  become  due  to  such  prisoners    ^^®^  *° 
from  the  keeper  of  any  prison,  in  consequence  of  any  order 
made  by  any  visiting  justice  or  justices  of  such  prison,  for  the 
employment  of  such  prisoners  with  their  own  consent,  shall  be 
paid  to  them  as  directed  by  such  order,  in  addition  to  the  food 
so  allowed,  and  without  any  diminution  of  such  allowance  by 
reason  of  such  payment"  (i). 

(i)  Gaolers  cannot  take  obligations      enlargement,  10  Co.  100  b ;  Plowd. 
from  tlieir  prisoners  for  meat,  drink  or      68;  9  Co.  87  b ;  2  6.  &  Cr.  291. 
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Gaols  are  for  safe  custody  and  not  for  punishment  (unless  on 
the  criminal  side),  and  therefore  prisoners  are  not  to  he  sub- 
jected to  other  hardships  than  what  "  urgent  and  absolute  ne^ 
cessity  "  demands  for  that  end.  As  to  the  use  of  irons,  be  it  ob- 
served, that  they  are  never  to  be  resorted  to,  except  in  case  of 
*'  urgent  and  absolute  necessity,**  and  not  to  be  continued  under  any 
circumstances  longer  than /our  days  without  an  order  in  writing 
from  a  visiting  justice ;  and  this  is  declaratory  of  the  common 
law  "  custodes  poenam  sibi  commissorum  non  augeant,  nee  eos 
torqueant ;  sed  omni  saevitia  remota,  pietateque  adhibita,  judicia 
debita  exequantur."  Fleta,  1.  1,  c.  26  ;  2  Inst.  38  ;  3  Inst.  84  ; 
Britton,  c.  1 1,  s.  5  ;  H.  H.  P.  C.  601.  And  if  a  prisoner's  death 
be  owing  to  cruel  and  oppressive  usage  on  the  part  of  the 
gaoler  or  any  of  his  officers  it  is  wilful  murder  in  the  party 
guilty.  In  the  case  of  Castell  v.  Bainbridge  et  Corbet,  2  Str. 
Rep.  854,  Raymond,  C.  J.,  directed  the  jury  thus,  *'  if  they  be- 
lieved Castell  (the  deceased)  was  carried  to  Corbet's  against  his 
consent,  and  was  so  detained,  that  Bainbridge  and  Corbet  knew 
the  small  pox  was  there,  that  Castell  had  not  had  it  but  feared 
it,  and  desired  to  be  removed,  or  not  to  be  carried  there  at  all, 
that  he  caught  the  small  pox  of  WfUte  and  died  thereof,  then  the 
appellers  (Bainbridge  et  Corbet)  would  be  guilty  of  murder ; 
but  if  any  of  these  facts  were  not  proved  to  the  satisfaction  of 
the  jury  they  ought  to  be  acquitted."  Fort.  322 ;  17  How.  St. 
Tr.  398 ;  1  East's  P.  C.  331.  Another  instance  occurred  in  R, 
v.Huggins,  2  Ld.  Raym.  Rep.  1574,  where  the  gaoler's  servant 
confined  a  prisoner,  against  his  will,  in  a  room  unfit  to  live  in 
from  dampness,  stench,  &c.,  which  caused  his  death ;  it  was 
holden  wilful  murder  in  the  servant.  1 7  How.  St.  Tr.  298  ;  1 
Russ.  668. 

Upon  the  death  of  a  prisoner,  notice  thereof  shall  be  given 
by  the  keeper  forthwith  to  one  of  the  visiting  justices  as  well 
as  to  the  coroner  of  the  district,  and  to  the  nearest  relation 
of  the  deceased  when  practicable. 

By  a  recent  statute  (j),  it  is  enacted^  "  that  every  offender  who 
shall  be  so  removed  to  Parkhurst  prison  shall  continue  there 
until  he  or  she  shall  be  transported  according  to  law,  or  shall 
become  entitled  to  his  or  her  liberty,  or  until  the  Secretary 
of  State  shall  direct  the  removal  of  such  offender  to  the  gaol, 


U)  1  &  2  Vict.  c.  82,  s.  4. 
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prison,  or  place  from  wbich  he  or  sbe  shall  have  been  brought, 
or  in  which  he  or  she  may  be  lawfully  confined ;  and  the  Sheriff, 
gaoler,  or  other  person  having  the  custody  of  any  offender, 
whose  removal  to  Parkhurst  prison  shall  be  ordered  in  manner  Parkburst 
aforesaid,  shall,  with  all  convenient  speed  after  the  receipt  of  ?^^^^- 
any  such  order,  convey  or  cause  to  be  conveyed  every  such  of- 
fender to  Parkhurst  prison,  and  shall  there  deliver  him  or  her 
to  the  governor  of  the  prison  with  a  true  copy,  attested  by  such 
Sheriff  or  gaoler,  of  the  caption  and  order  of  the  Court  by  which 
such  offender  was  sentenced,  containing  the  sentence  of  every 
such  offender  by  virtue  whereof  he  or  she  shall  be  in  the  custody 
of  such  Sheriff  or  gaoler,  and  also  a  certificate  specifying  such 
particulars  within  the  knowledge  of  the  Sheriff  or  gaoler  con- 
cerning such  offender  as  may  be  from  time  to  time  directed  by 
the  Secretary  of  State  ;  and  the  governor  shall  give  a  receipt  in 
writing  to  the  Sheriff  or  gaoler  for  his  discharge  ;  and  all  rea- 
sonable expenses  which  the  Sheriff  or  gaoler  shall  incur  in  every 
such  removal,  shall  be  paid  by  the  county,  riding,  division,  city, 
borough^  liberty,  or  place,  for  which  the  Court  in  which  the 
offender  was  convicted  shall  have  been  holden." 


Section  IX. 

DEPUTIES. 

By  the  Law  Amendment  Act  (a)  "  the  Sheriff  of  each  county  Deputies, 
in  England  and  Wales  (5)  shall  severally  name  a  sufficient  deputy, 
who  shall  be  resident  or  have  an  office  within  one  mile  from  the 
Inner  Temple  Hall,  for  the  receipt  of  writs,  granting  warrants 
thereon,  making  returns  thereto,  and  accepting  of  all  rules  and 
orders  to  be  made  on  or  touching  the  execution  of  any  process 
or  writ  to  be  directed  to  such  Sheriff." 

It  will  be  observed,  that  no  mention  is  made  of  the  time  or  Time  of  ap- 
form  of  naming  a  deputy  for  such  purposes,  a  reasonable  time  will  pointment. 
therefore  be  allowed  the  Sheriff  for  that  purpose  ;  but  for  any 
laches  in  that  behalf  he  would  be  liable  in  damages  to  the  party 
aggrieved  thereby,  as  if  an  arrest  was  lost  by  such  non-appoint- 
ment or  the  like  :  the  form  of  nomination  may  be  as  follows  : — 

(a;  3  &  4  Will.  4,  c.  42,  s.  20.  Durham,  31  £Hz.  c.  9;  and  the  Rules 

(b)  As  to  the  counties  in  Wales,  of  the  different  Courts  at  Westminster 

Lancaster,  Chester,  and  City  of  Ches-  to  enforce  them ;  I'idd's  New  Prac- 

ter,  1  Edw.  6,  c.lOj  5 Edw.  6,  c. 26;  tice,  p.  126. 


^i>  REPLEVIK  CLERKS. 

Depoty*!       Cumberland  \     J.  D,  Esq.,  High  Sheriff  of  the  ooanty  (or  county  pala- 

appoint-  to  wit      S  tine)  aforesaid,  to  M.A.,  gentleman.  I  do  hereby  nominate^ 

ment.  constitate,  and  appoint  you  to  be  my  deputy,  for  the  receipt  of  writs, 

granting  warrants  thereon,  making  retoms  thereto,  and  accepting  of  all 

rales  and  orders  to  be  made  on  or  touching  the  executioD  of  any  proeeas 

or  writ  to  me  as  such  Sheri£ 

Given  under  the  seal  of  my  office,  this  day  of         ,  a.  d.  1838. 

By  the  same  Sheriff 


Clerks. 


Section  X. 


REPLEVIN  CLERKS. 
Beplevia  By  statute  1  &  2  Phfl.  &  Mary,  c.  12,  s.  3,  "  for  the  more 

speedy  delivery  of  cattle  taken  by  way  of  distress,  it  is  enacted, 
that  every  sheriff  of  shires,  being  no  cities  nor  towns  made  shires, 
shall,  at  his  first  county  day  or  within  two  numtha  next  after  he 
hath  received  his  patent  of  the  office  of  sheriffwick  (his  war- 
rant of  appointment),  depute,  appoint,  and  proclaim  in  the  shire 
town  within  his  bailiwick  four  (a)  deputies  at  the  least,  dwelling 
not  above  twelve  miles  one  distant  from  another ;  which  said 
deputies  so  appointed  and  proclaimed  shaU  have  authority  in  the 
Sheriff's  name  to  make  replevies  and  deliverance  of  such  dis- 
tresses, in  such  manner  and  form  as  the  Sheriff  may  and  ought 
to  do ;  upon  pain  that  every  Sheriff  for  every  month  that  he 
shall  lack  such  deputy  or  deputies  shall  forfeit  for  every  such 
offence  5L"  recoverable  in  a  qui  tam  action  of  debt,  or,  &c. 

There  must  be  an  appointment  to  satisfy  the  statute,  and  the 
mere  acting  as  replevin  derk  will  not  suffice  (6);  but  the  ap- 
pointment is  not  unfrequently  made  by  a  simple  minute  in  tlie 
Court  Book  at  the  first  county  court  day :  it  is,  however,  advis- 
able for  many  reasons  to  grant  them  their  respective  deputations 
according  to  the  following  precedent : — 

Cumberiaod  I      J.  D.,  Esq.,  Sheriff  of  the  county  (or  county  palatine) 
to  wit      )  aforesaid,  to  M.  A^  gentleman.     I  do  hereby  nominate, 

constitute,  and  appoint  you  one  of  my  deputies  for  making  or  granting 

replevins  within  the  said  county,  pursuant  to  the  statute  in  that  case  made 

and  provided. 

Given  under  the  seal  of  my  ofl^e,  this  day  of  ,  a.  d.  1838. 

By  the  same  Sheriff. 

The  following  advertisement  is  usually  inserted  in  the  News- 
papers generally  circulated  in  the  county : 

(a)  More  are  in  general  appointed  (fr)  Griffiths  ▼.  Stepheiu,  1  Chiu 

and  for  the  most  part  attorneys.  Rep.  196. 


CnmberUod  )     The  places  and  times  appointed  for  holding  the  sevenl 
to  wit      5  County  Courts  of  J.  D.,  Esq.,  Sheriff  of  the  said  County. 

1838. 

1.  Couit  House,  Carlisle February  15. 

2.  County  Court  Office,  Penrith March  15. 

3.  Couxt  House,  Carlisle      • April  12. 

4.  Queen's  Head,  Wig^n May  10. 

5.  Court  House,  Carliide June  7. 

6.  County  Court  Office,  Penrith July  5. 

7.  Court  House,  Carlisle       Augutt  2. 

8.  Court  House,  Carlide       ...••...•  August  30. 

9.  Queen's  Head,  Wigton September  27. 

10.  County  Court  Office,  Penrith October  25. 

11.  Court  House,  Carlisle       November  22. 

12.  Court  House,  Carlisle December  20. 

1839. 

13.  Court  House,  Carlisle       January  17. 

Replevins  granted  bt 

Mr.  N.,  Under-sheriff CarlUle. 

Mr.  B Penrith. 

Messrs.  S Cockermouih, 

Mr.  P. WhiU 


Section  IX. 


COUNTY  CLERK. 

The  County  Clerk  is  the  Clerk  of  the  County  Court  and  also 
appointed  by  the  Sheriff(a),  when  such  appointment  does  take 
place ;  but  it  is  quite  optional  on  his  part  to  appoint  one  or  not. 
The  appointment  when  made  is  in  general  made  by  a  minute 
in  the  Court  Book. 

If  the  Under-sheriff  resides  at  a  distance  from  the  place  of 
holding  the  Court,  the  Sheriff  should  depute  some  attorney  at 
the  place  to  do  so. 

(a)  Milton's  Ca.  4  Co.  33. 


(  <?«  ) 


CHAPTER  IL 

COURTS. 


Judicial        Seeing  the  High  SheriflPnow  legally  invested  with  the  purple  of 

"''^  his  office  and  surrounded  by  his  officers,  equally  in  a  situation  to 

discharge  their  respective  duties,  we  purpose  examining  his^- 

dicial  character  and  tlie  jurisdiction  of  the  Courts  over  which  he 

is  called  virtuie  qfficU  to  preside  as  judge. 


Section  I. 

SHERIFF'S  TOURN. 

Sheriff*s  As  this  Court  (although  for  a  period  of  nearly  three  centuries 

loam.         ^Q^  ^j^  Y^^£^  surviving  in  the  meanwhile  the  rash  hands  of  in* 

vading  foreigners,  constituting  the  chief  criminal  Court  of  the 

kingdom)  is  now  but  the  shadow  of  what  it  was,  its  business 

having  wholly  devolved  upon  the  Court  of  Quarter  Sessions,  its 

JuriidictioB  present  jurisdiction  may  be  briefly  laid  down  thus  : — ^The  Sheriff 

®^-  may  now  virttUe  officii  receive  indictments  and  presentments  of 

all  felonies  that  are  felonies  at  common  law,  and  all  common 

nuisances,  in  order  to  deliver  them  to  the  justices  of  the  peace  at 

the  next  sessions ;  his  power  to  determine  being  taken  away  by 

the  17th  section  of  the  Magna  Charta(a). 

A  Court  of       It  is  a  Court  of  record  and  its  style  is  "  Curia  vwu  franci 

record.         plegii  domims  regince  tenta  apud  C.  coram  vie.  in  tumo  suo  tali 

die"  &c.  and  holden  according  to  the  statute  of  31  £dw.  3,  c.  15. 


Section  IL 

COUNTY   COURT. 
County  What  has  been  said  of  the  '*  SherifTs  Toum"  as  respects  its 

Court.         former  jurisdiction,  the  effect  of  the  Norman  invasion  upon  it  as 

(a)  As  to  time,  place,  jurisdictioQ,  192,  66;   2  Saund.  290;    12  Mod. 

ieqaisitesorindictments,&c.,2Hawk.  180;  8  Co.  38;  Colebrook  y.  Elliott, 

P.  C.  ch.  10 ;   2  Hale*8  P.  C.  70 ;  3  Burr.  1860. 
Dalt.285;  Dyer,  151,  211;  Keilw. 
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a  tribunal  of  justice,  and  the  final  abridgment  of  its  powers  by 
the  great  charter,  with  equal  truth  apply  to  the  County  Court ; 
both  Courts  seem  originally  to  have  had  jurisdiction  over  criminal 
as  well  as  over  civil  matters  (6) :  but  certain  it  is  that  this  Court 
in  practice  was  confined  to  civil  pleas :  the  reason  usually  assign- 
ed by  our  legal  antiquaries  is,  that  the  bishop  was  judge  therein 
together  with  the  sheriff,  and  by  the  common  law  he  was  not 
to  intermeddle  in  matters  of  blood :  and  pleas  of  the  crown  are 
at  the  present  day  as  unknown  in  it  as  if  they  had  never  formed 
a  component  part  of  its  business,  being  confined  to  civil  disputes 
between  subject  and  subject  of  a  limited  extent^  exercising  in  Present 
general  a  jurisdiction  concurrent  with  but  sometimes  exclusive  ju'^><^><:^<'°* 
of  that  of  the  superior  Courts  (c). 

The  Sheriff's  duties  in  this  Court  are  in  general  of  a  minis-  sfaerifTs 
terial(c/)  and  not  of  a  judicial  nature— being  there,  to  use  the  dutiesinthis 
language  of  Lord  Coke,  "  edocere  jura  populo,**  his  work  being 
directory  or  declaratory — the  mere  register  of  the  suitors  or  free' 
holders  mho  are  the  real  judges  therein ;  yet  as  some  of  his  acts 
herein  are  judicial  and  protected  as  such;  for  instance,  in  issuing 
his  fi.  ik.  (e) ;  for  that  reason,  and  for  order's  sake  the  subject 
is  now  considered. 

The  Court  is  not  a  Court  of  record  (/);  its  style  is,  "  Cuw-  Not  a  Court 
berland  to  wit,  the  (\st)  County  Court  of  M.  A.,  Esq.,  Sheriff  of  of  record. 
the  county  aforesaid,  held  at  C,"  and  holds  plea  either  by  plaint 
or  by  writ  of  justicies,  which  is  in  nature  of  a  commission  out  of  jurisdiction 
Chancery  to  the  Sheriff,  empowering  him  to  hold  plea  in  any  by  plaint 
personal  action  (not  being  vi  et  armis)  to  any  amount  (g).  ^^j 

The  Court  has  jurisdiction  hy  plaint  in  all  personal  actions  By  plaint 

(not  being  vi  et  armis)  under  the  value  of  40«.  (h),  except  in 

account  (t);  debt  on  record  in  other  Courts;  specialties;  detinue  in  what 

of  charters  concerninir  freehold  or  inheritance ;  and  in  pleas  con-  ^'''^?^  ^ 

,        action, 
ceming  freehold ;  (Comyn,  in  his  Digest,  adds  to  the  exception, 


(6)  Glanv.  1.  1,  c  2,  3,  4;  Fleta,  (e)  Tindey  v.  Vassau,  2  Car.  &  P. 

lib.  2,  c.  62 ;  Bracton  and  Britton,  582 ;  M.  &  M.  52. 

fouim.  (J)  8  Co.  41,  c.  60. 

(c)  Statute  of  Gloucester,  6  Edw.  (g)  Finch.  318  j  Fitz-NatBr.  162; 
1,  c.  8  ;  3  Bl.  Comm.  35.  4  Inst.  266. 

(d)  4  Rep.  32 ;  6  Rep.  11  ;  Dali.  (Ji)  2  Inst.  312 ;  4  Inst.  266. 
409«  (i)  2  Inst.  380 ;  Com.  Dig.  (County 

C.  8.) 
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To  what 
amount. 


When 
Ctturt  has 


mayhem,  deceit,  or  maintenance,  or  the  forging  of  a  false  deed  ;) 
but  not  above  40$.  except  in  replevin. 

It  should  be  observed,  that  although  the  County  Court  may 
have  jurisdiction  in  a  cause,  yet  if  freehold  be  pleaded  the  Court 
is  ousted  of  its  jurisdiction,  as  if  one  in  replevin  avows  as  in  the 
freehold  of  B,  the  jurisdiction  of  the  County  Court  is  gone  (A;). 

That  the  debt  does  not  "  attingat  vel  excedat  summam  40<." 
.    ...      must  appear  affirmatively  by  the  declaration,  otherwise  the  pro- 

no  lunsdiC"  >f      tf  * 

tion,  how  to  ceedings  will  be  erroneous  (/) ;  should  it  appear  in  the  count  that 

fake  adyan-  fjji  4,0^^  jg  claimed,  the  defendant  may  take  advantage  of  it  either 

by  plea  during  the  sitting  or  by  prohibition  out  of  Chancery ;  if 

the  debt  was  originally  more  than  40s.  and  the  plaintiff  by  his 

declaration  acknowledges  the  receipt  of  so  much  as  reduces  the 

debt  under  that  sum,  the  Court  has  jurisdiction  even  in  trespass 

(if  it  be  not  vi  et  armis),  as  of  battery  (wi),  or  in  replevin  (n) ;  but 

Splitting  de-  he  cannot  falsely  acknowledge  satisfaction  of  part,  to  reduce  the 

mand.  ^^-^^  under  40£.(o),  nor  can  an  entirety  be  split,  so  as  to  make 

several  plaints  (p). 


Jurisdiction       The  justicies  (as  before  observed)  is  in  nature  of  a  commis- 
by  jusiicies.  gj^j^  ^^^  ^^  Chancery  to  the  Sheriff,  empowering  him  to  hold 

plea  in  any  personal  action  (not  being  vi  et  armis  (q)  )  to  any 
amount ;  it  is  of  two  kinds. 

1,  To  have  the  plea  holden  before  the  Sheriff. 

2.  To  have  the  plea  holden  before  the  Sheriff  and  the  Coroner. 

In  Milton* s  case  (r)  it  was  said  in  argument,  that  the  com- 
mission being  directed  to  the  Sheriff,  and  not  to  the  free- 
holders or  suitors,  changed  the  nature  of  the  Court,  and  made 
the  High  Sheriff  pro  hdc  vice  judge  thereof,  but  the  Court  de- 
cided otherwise.  By  justicies  the  Court  has  jurisdiction  in  all 
personal  actions  (710^  being  vi  et  armis\  even  though  the  free- 
hold come  in  question  (5)  ;  also  in  the  real  action  of  dower  {t)  ; 


In  what 
form  of  ac 
tion. 


(fc)3Lev.  196,203. 

(/)  Com.  Dig.  (County,  C.  8)  ;  2 
Inst.  380  ;  2  Mod.  206. 

(m)  2  Inst.  312. 

(n)  2  Inst.  189 ;  52  Hen.  3.  c.  21. 

(0)  Cora.  Dig.  (County,  C.  8); 
Palm.  564. 

(p)  2  Inst.  312. 

(q)  The  reason  why  the  County 
Court  cannot  hold  plea  in  trespass  t;» 
et  armis  is,  that  in  such  action  a  fine 
is  due  to  the  Queen,  and  the  Court 


not  being  a  Court  of  record  cannot 
impose  one ;  and  sembU,  the  reason 
equally  applies  to  proceedings  by  jus- 
tides  as  well  as  by  plaint ;  Dalt.  423, 
but  see  Com.  Dig.  (County,  C.  5.) 

(r)  4  Rep.  33. 

(«)  Finch.  320;  Bro.  (Jurisd.) 
98  ;  14  Hen.  8,  15  ;  4  Inst.  266 ;  1 
Lev.  253. 

(t)  Bract,  lib.  4  ;  Palt.  421  ;  Com. 
Dig.  (County,  C.  5.) 


COUNTY  COURT.  69 

several  causes  of  action  may  be  included  in  the  same  writ — it  Writ  not  re- 
is  not  returnable ;  if  the  Sheriff  do  not  proceed  thereon,  an  alias  '"'°*^^«* 
and  pluries  may  issue ;    and  if  he  does  not  execute  them,  an 
attachment  will  be  granted  against  him  (u). 

Warrant  upon  a  Justicies. 

C.  (to  wit).  A,  B.  esq.,  Sheriff  of  the  county  aforesaid,  to  G.  ^.  my 
bailiff,  greeting.  By  virtue  of  her  Majesty's  writ  of  justicies  to  me  di- 
rected and  delivered,  I  command  you  that  you  summon  E.  F.  personally 
to  be  and  appear  at  my  next  County  Court,  to  be  holden  at  C.  on  Thurs- 
day next,  the  day  of  instant,  to  answer  C.  X).  in  an  action 
on  promises  [or  "  in  debt  "1,  as  is  alleged,  and  have  you  there  this  pre- 
cept. Given  under  the  seal  of  my  office,  this  day  of  ,  &c. 
[Seal  of  office.]                                                     By  the  Sheriff. 

Summons  upon  the  above  Warrant, 

By  virtue  of  her  Majesty's  writ  of  justicies  to  the  Sheriff  of  the  county 
of  C.  directed  and  delivered,  and  by  virtue  of  the  said  Sheriff's  precept 
to  me  directed,  I  do  hereby  summon  you,  that  you  be  and  appear  per« 
sonally  before  the  said  Sheriff  at  his  usual  County  Court,  to  be  holden  at 
C.  on  Thursday  the  day  of  instant,  to  answer  C.  D.  in  an 

action  on  promises,  as  is  alleged.     Dated  this  day  of  ,  18     . 

To  E.F,  (the  defendant)  G,  A. 

By  statutes  9  Hen.  3,  c.  35,  and  2  Edw.  6,  c.  25,  as  regards  Time  of 
England,  and  as  regards  Wales  by  the  34  Hen.  8,  c.  26,  s.  73,  ^^^^ 
and  Chester,  by  S3  Hen.  8,  c.  13,  not  more  than  one  lunar  month 
must  intervene  between  Court  and  Court  {x) ;  and  by  the  7  & 
8  Will.  3,  c.  25,  it  is  enacted,  **  that  all  County  Courts  held  for 
the  county  of  York,  or  any  other  County  Courts  which  hereto- 
fore used  to  be  held  on  a  Monday,  shall  be  called  and  begun 
upon  a  Wednesday,  and  not  otherwise,  any  custom  or  usage  to 
the  contrary  notwithstanding  ;  but  it  may  be  holden  by  adjourn- 
ment on  a  Monday  (y) ;  it  must  be  holden  on  a  day  certain,  be- 
cause of  the  writs  of  exigent,  which  are  to  be  proclaimed  and 
read  there  (z). 

The  Coroners  are  to  sit  with  the  Sheriff  at  every  County  Court 
to  give  judgment  in  outlawry  (a).  In  London  the  judgment  upon 
outlawries  is  given  by  the  Recorder  in  the  Court  of  Hustings  (6). 


(«)  Dalt  421 ;  Fitz.  N«  Br.  125,  e.  day  of  holding  Court  for  elections  of 

(x)  Vide  2  Inst.  71,  as  to  the  va-  knights  of  the  shire. 

lidity  of  a  prescription  for  a  longer  (z)  Impey,  254. 

interval,  ante,  p.  66.  (a)  Dyer,  223  ;  Finch.  116. 

(tr)  18  Geo.  2,  c.  18,  s.  11,  re-  (6)  Co.  Litt  288  b. 

peduDg  6  Geo.  2,  c.  23,  s.  1,  see  post, 
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Place  of 
holding  at 
common 
law. 

By  particu- 
lar statutes. 


By  the  common  law  the  Court  may  be  holden  at  any  place 
within  the  county ;  but  by  statute  law  it  must  be  holden  at  par- 
ticular places  and  at  none  other  : — 

In  England. 

Northumberland,  in  the  town  or  Castle  of  Alnwick  (c). 
Sussex,  at  Chichester  and  Lewes  alternately  {d). 
Cheshire,  in  the  shire  hall  of  the  said  county  (e). 
Monmouthshire,  at  Monmouth  and  Newport  alternately  (/)• 

In  Wales, 

Brecknockshire,  at  Brecknock. 
Radnorshire,  at  New  Radnor  and  Preston. 
Montgomeryshire,  at  Montgomery  and  Maghenleth. 
Denbighshire,  at  Wrexham  (g). 


Cause  of 
action  must 
arise  within 
the  county. 


Defendant 
must  reside 
within  its 
jurisdiction. 


To  give  this  Court  jurisdiction,  whether  in  suit  by  plaint  or 
justicies,  the  cause  of  action  must  arise  within  the  county,  and 
it  must  be  distinctly  alleged  and  proved  that  not  only  the  pro- 
mise, but  the  cause  of  action  itself,  arose  within  the  jurisdiction 
of  the  Court ;  but  if  the  cause  of  action  arose  within  the  juris- 
diction of  the  Court,  any  matter  merely  in  aggravation  of  da^ 
mages  is  triable  there,  although  arising  elsewhere  (A) ;  and  the 
defendant  must  reside  within  the  jurisdiction  of  the  Court,  but 
the  plamtiiTneed  not^i). 

Plaintiff  and  defendant  may  sue  or  defend  by  attorney  (^). 


Different  The  process  is  by  summons^  attachment^  and  distringas  ad  in" 

process.        Jinitum ;  or  by  attachment  and  distress,  (as  in  trespass,)  which 

run  in  the  name  of  the  High  Sheriff  directed  to  his  bailiffs  (l) ; 
How  isstied,  the  summons  is  in  general  first  issued  out  by  the  plaintiff  or  his 

attorney,  two  or  three  days  before  the  Court  day  (m),  directed 


&c. 


(e)  2  Edw.  6»  c.  25. 

(d)  19  Hen.  7,  c.  24  j  Dyer,  135. 

(e)  33  Hen.  8,  c.  13. 
(/)  27  Hen.  8,  c.  26. 
(g)  Ibid. 

(ft)  Peacock  ▼.  Bell,  1  Saund.  74  a; 
Dunn  V.  Crump,  3  B.  &  B.  309. 

(t)  Prichard  v.  Maggill,  5  Dowl. 
731 

{k)  Westnii  %  €.  10;  6  £dw«  1, 


c.  8 ;  20  Hen.  3,  c.  10 ;  12  Geo.  2. 
c.  13,  s.  7 ;  for  business  done  in  this 
Court  a  signed  bill  must  be  delivered 
according  to  2  Geo.  2,  c.  23,  s.  23; 
Beeke  v.  WeUt,  3  Tyr.  193  ;  Wardle 
V.  Nicholson,  4  B.  &  Ad.  409. 

(0  3  Lev.  203  ;  Lut.  1413. 

(m)  4  Inst.  266 ;  but  this  will  4e« 
pend  upon  custom* 
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f 

to  a  bound-balKff,  not  to  a  8pecial-bailifr(n),  to  summon  or  warn 
the  defisndant  (o),  and  made  returnable  the  next  County  Court. 

If  defendant  does  not  appear  thereupon,  an  attachment  issues,  I^efauh  of 
and  if  defendant  does  not  appear  on  attachment  a  distringas  ^PP^^"^°^*« 
shall  go,  by  which  the  bailiff  should  take  and  detain,  but  not  sell, 
goods  of  the  defendant  of  the  value  of  40^.  until  the  defendant 
does  appear;  and  in  default  of  appearance  at  next  County 
Court,  according  to  the  exigency  of  the  writ,  the  goods  so  taken 
and  detained  are  forfeited  (p),  and  so  distress  infinite  until  his 
appearance  in  Court.  If  the  defendant  hath  no  goods  the  plain- 
tiff is  without  remedy  in  this  Court,  for  no  capias  lies  therein, 
but  an  action  may  be  brought  at  common  law  upon  the  judg- 
ment entered  (q). 

The  Plaint,  which  is  the  first  proceeding  in  the  suit,  must  be  Appearance 
entered  in  writing  sedente  curid;  if  defendant  appears,  and  by  jngj  ^tc. ' 
attorney,  the  plaintiff  must  also  enter  appearance  by  attorney,  and 
enter  or  file  his  declaration  in  writing  (engrossed  on  parchment), 
giving  a  rule  to  plead,  usually  an  eight  day  rule.    The  plaintiff 
may  be  ruled  to  declare,  usually  a  fourteen  day  rule,  and  on 
default  the  plaintiff  is  nonsuited,  costs  taxed  by  the  Sheriff,  and 
recovered  as  in  other  cases.     As  to  the  entry  of  proceedings, 
rules,  &c.  but  general  observations  can  be  made,  for  they  neces- 
sarily depend  upon  the  practice  of  each  particular  Court  (r). 

The  defendant  may  by  leave  of  the  Court  imparl,  that  is,  Impar- 

obtain  leave  to  plead  at  a  future  Court,  at  which  Court  he  is  to  ^*°^?*  °?^ 

*  I.  1     J  abolished  lo 

enter  bis  plea ;  for  although  imparlances  are  abolished  as  re-  this  Court. 

gards  Courts  of  record,  by  the  pleading  rules  of  Hil.  Term, 
4>  Will.  4,  yet  they  must  still  be  entered  in  Courts  not  of  re- 
cord, as  in  the  one  now  under  consideration  ;  they  are  always 
granted  as  of  course. 

The  defendant  cannot  plead  several  matters^  the  statute  of  Several 
4  &  5  Anne,  c.  16,  applying  only  to  Courts  of  record,  but  it  jjj^^^j^®' 
should  also  be  observed,  that  the  pleading  rules  of  Hilary  Term, 
4  Will,  4,  do  not  affect  the  general  issue  as  in  Courts  of  record,  Extent  of 

general  is- 
— — . _ —     8ug^ 

(n>  Lut.  1413.  (9)Com.Dig.<County,C.d); Fiocb. 

(o)  Com.  Dig.  (County,  C.  9.)  318  ;  Greenwood  on  Courts,  22. 

(p)  Com.  Dig.  (Process,  D.  6.)  (r)  See  Overton  v.  Swettenham,  6 

Dowl.  641,  as  to  entry  of  proceedings. 


73  COUNTY  CQURT« 

consequently,  althoti^h  a  defendant  cannot  plead  double,  wUch 
is  in  many  cases  a  great  hardship^  be  may  by  the  general  issue 
put  the  plaintiff  on  proof  of  his  whole  declaration  in  the  first 
Freehold  instance.  It  has  been  before  stated,  that  if  a  defendant  in  a 
Jus^Im!'^  suit  by  plaint  pleads  freehold  the  Court  is  ousted  of  its  juris- 
diction and  cannot  proceed  ;  but  if  the  suit  be  by  justicies  the 
Court  may  proceed ;  if  issue  be  not  joined  at  the  next  County 
Court  the  plaintiff  is  to  file  his  replication  or  demurrer ;  if  tlie 
plaintiff  reply  then  the  defendant  is  to  rejoin  at  the  next  Court* 
or  he  may  be  ruled  for  that  purpose  on  peril  of  neglect,  and  so 
forth  («)• 

Jury.  When  issue  is  joined  a  jury  is  summoned  {if  by  justicies),  also 

in  a  suit  by  plaint  the  trial  (by  prescription)  may  be  by  jury, 
otherwise  by  examination  of  witnesses. 

A  County  Court  Subpoena, 

C.  (to  wit)  A,  B,  esq.,  Sheriff  of  the  county  aforesaid,  to  T.  D.  and 
W,  B.f  greeting.  I  command  you,  and  each  of  you  (all  excuses  whatso- 
ever being  laid  aside),  that  you  and  every  of  yon  be  and  personally  appear 
at  my  next  County  Court,  to  be  held  at  A,,  on  Thursday,  the  day 

of  next,  to  testify  the  truth,  according  to  your  knowledge,  in  a 

certain  action  there  depending  between  £.  F.  plaintiff,  and  C.  D.  de* 
fendant,  in  an  action  on  promises,  and  this  you  omit  not  at  your  peril. 
Given  under  my  seal  of  office  this,  &c.  By  the  Sbenff 

County  Court  Execution. 

C  (to  wit.)  A,  B.  esq..  Sheriff  of  the  county  aforesaid,  to  7*.  D.  my 
bailiff  greeting.  You  are  hereby  commanded  to  levy  on  the  goods  and 
chattels  of  C  D.,  within  my  said  county,  the  sum  of  £  ,  which 

J5.  F,  in  my  County  Court  recovered  a^;ainst  the  said  C.  D.  for  dami^ges 
which  the  said  E.  F,  sustained  by  occasion  of  not  performing  certain  pro- 
mises to  the  said  R  F.  by  the  said  C.  D.,  sXA.,  m  my  county,  whereof 
he  is  convicted,  and  have  you  the  said  sum  at  my  next  County  Court,  to 
be  holden  in  and  for  my  said  county,  to  render  to  the  said  £.  F.  for 
damages  aforesaid.    Dated  the  day  of  ,  in  the  year  of  our 

Lord  18    . 

[Seal  of  office.]  By  the  Sheriff. 

Writof  eze*      When  the  trial  is  over  and  verdict  for  the  plaintiff  he  may 
cuuoa.         jggug  Qut  a  fi^  fjj^^  l,ut  jjQj.  a  ^ja.  sa.,  except  in  Wales  (f)  ;  or  he 

may  have  a  levari  facias  against  the  goods  and  chattels,  but  not 
of  the  lands  and  chattels.  If  the  Sheriff  delays  execution, 
a  writ  de  executione  judieii  may  be  directed  to  him  out  of  Chan- 

(f)  Com.  Dig.  (County,  C.)  (t)  34  Hen.  8,  c.  26. 
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eery  to  <Io  execution,  and  thereupon  an  aUas  and  phrtes,  and 
attachment  s^ainst  the  Sheriff. 

In  every  case  where  the  plaintiff  may  liave  his  costs  against  Costs, 
the  defendant,  the  defendant  shall  have  his  costs  (u). 

Whenever  a  sci.  fa.  is  requisite  in  the  superior  Courts  it  is  Sci.  ia. 
requisite  here ;  an  action  may  he  brought  upon  this  judgment 
in  the  superior  Courts  though  the  verdict  be  under  ^Os.  (v) 

Before  judgment.    Where  the  suit  is  by 

Writ,  7   :*  •    «         .  J  u      f  Pone,  Kemoval  of 

Plaint  without  writ.  |  ''  '"  removed  by  |  j^^   ^^  j^  p,^,^^. 

All  these  are  original  writs  issuing  out  of  Chancery ;  as  the  *°^** 
forms  of  the  writs,  returns,  &c.  are  the  same  in  replevin  as  here, 
they  are  inserted  under  that  title. 
After  judgment  it  is  removed  by  a  writ  of  false  judgment. 

The  Court  will  compel  a  Sheriff  to  complete  his  entries  of 
proceedings  in  a  County  Court  and  certify  its  practice,  where 
on  his  return  to  a  writ  of  false  judgment^only  minutes  of  them 
have  been  transmitted  (j:).  The  delivery  of  a  re.  fa.  lo.  after 
interlocutory  and  before  final  judgment,  is  a  stop  to  all  further 
proceedings  in  that  Court,  and  the  officer  cannot  refuse  paying 
obedience  to  it  under  pretence  of  his  fees  not  being  paid  to 
him,  qma  parere  necesse  est^  and  as  regards  his  fees  he  has  a 
proper  remedy  (y). 

Where  the  record  is  removed,  and  the  party  declares  in  banco^  When 
the  plaint  is  determined,  hence  no  advantage  can  be  taken  of  a  P  **°*  '*. 
variance  between  the  plaint  and  the  declaration  in  the  superior 
Court  (a). 

There  are  two  kinds  of  proceedings  peculiar  to  the  County 
Court,  namely,  Replevin  and  Outlawry, 


f 


u)  23  Hen.  8,  c.  5.  (jy)    Sevan  v.   Prothesk,   2  Bvr. 

©)  Cro.  Eliz.  96 ;  Greenw.  22.  1162. 

(at}  Chertan  w.SwttUnham,  6  DovU  (t)  Hargrtam  v.  Arden,  Cro^  Eliz. 

641 ;  but  the  original  minute  of  the  543. 
proceeding  need  not  be  leturned,  3 
B.  &  Or.  453. 


74 


COUNTT  COURT' — REFtEVIN. 


Section  III. 


Replevin. 


Replevin 
not  confined 
to  a  taking 
of  distress. 


A  mere 

wrongful 

detention. 

Extends  to 
all  gofids 
and  chat- 
tels. 


REPLEVIN  BY  PLAINT  (a). 

This  remedy  has  now  for  so  long  a  period  of  time,  in  this  part 
of  the  United  Kingdom  (b)  at  least,  been  resorted  to  for  the  pur- 
pose of  deciding  the  legality  of  a  distress,  that  it  may  be  said 
to  be  in  effect  confined  to  a  taking  by  distress ;  but  not  uniyer- 
sally  so,  as  laid  down  by  Sir  W.  Blackstone,  for  many  authorities 
may  be  found  in  the  books  of  replevin  having  been  brought  when 
there  was  no  distress  (c).  In  I  Inst.  145  b,  it  is  said,  that  re- 
plevin may  be  brought  in  any  case  where  a  man  has  had  his  goods 
taken  from  him  by  another :  being  so,  it  is  somewhat  strange 
that  it  is  not  more  generally  resorted  to  as  a  remedy  for  the  re- 
covery of  a  specific  chattel ;  it  is  quite  clear  that  it  is  the  only 
remedy  in  which  a  chattel  can  be  recovered  in  specie^  trover  and 
detinue  both  sounding  in  damages.  And  in  Evans  v.  ElUott{d) 
it  was  holden,  that  it  would  lie  for  a  mere  wrongful  detention. 

Although  the  statute  of  Marlbridge  {e)  makes  use  of  the  term 
"  averia**  or  "  beasts,**  the  statute  has  received  a  more  enlarged 
construction  and  has  been  extended  to  all  goods  and  chattels, 
and  not  confined  to  "  beasts "  (/).  Tenant's  fixtures  (g);  all 
animals  feras  naturae,  reclaimed  or  not  reclaimed,  if  they  are  the 
subject-matter  of  merchandize  and  valuable  (A);  the  young  of 
animals  born  after  the  distress  (e) ;  '*  so  sheaves  or  cocks  of  com, 
or  com  loose  or  in  the  straw,  or  hay,  lying  or  being  in  any  bam 
or  granary,  or  upon  any  hovel,  stack  or  rick,  or  otherwise,  upon 
any  part  of  the  land  or  ground  charged  with  rent"(^)  ;  so  when 
taken  as  a  Stress  for  arrears  of  rent  "  any  cattle  or  stock  of 
their  (lessor's)  respective  tenant  or  tenants  feeding  or  depasture 
ing  upon  any  common  appendant  or  appurtenant,  or  any  ways 
belonging  to  all  or  any  part  of  the  premises  demised,  all  sorts 


(a)  The  action  of  replevin  by  writ 
is  now  obsolete. 

(h)  In  Ireland  not  so  confined, 
Shannon  v.  Shannon,  1  Scb.  Sc  Lefr. 
327. 

(c)  Rex  v.  Monkhouse,  Str.  1184; 
Res  V.  Oliver,  Bunb.  14  ;  Peanon  v. 
Roberts,  Willes  Rep.  672,  cited  in 
Selw.  N.  P.  1184,  8th  edit.;  1  Sch. 
&  Lefr.  suprh. 


(d)  6  Ad.  &  Ellis,  146. 

(e)  52  Hen.  3,  c.  21. 
(/)  1  Inst  145  b. 

(g)  3  Cowp.  414;  vide  port,  as  to 
things  affixed  to  the  fi-eehold. 
(ft)  Cro.  Jac  362,  463. 
(t)  Sid.  82. 
(k)  2  W.  &  M.  c.  5,  8.  3. 
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of  corn  and  grass,  hops,  roots,  fruits,  pulse  or  other  produce 
whatsoever  which  shall  he  growing  on  any  part  of  the  estate  so 
demised,"  are  repleviahle  (/). 
All  chattels  are  distrainahle  damage fe(i9aWt(m)  and  repleyiahle.  Damage 
As  goods  and  chattels  only  are  repleviahle,  it  follows  that  f«u»°t* 
things  affixed  to  the  freehold  (n)  (except  tenata*s  fixturei  as  ^^^^J^^ 
hefbre  observed)  are  not  repleviahle,  nor  are  goods  taken  hy  pleviable. 
virtue  of  a  statute  which  authorises  a  distress  and  sale  replevi- 
able(o),  unless  the  statute  hy  impUcaium  authorizes  a  replevy  (p) ; 
for  it  is  more  in  nature  of  an  execution  than  a  common  law  dis- 
tress 2  note  however,  if  a  magistrate  in  such  a  case  exceed  the 
special  jinrisdiction  given  him  by  statute,  the  goods  seized  under 
his  warrant  are  not  in  contemplation  of  law  taken  in  execution 
and  are  repleviahle  (9).     When  a  statute  provides  that  the  judg- 
ment of  commissioners  (r)  shall  he  final,  their  decision  is  conclu- 
sive and  cannot  be  called  in  question  in  any  collateral  way ;  there- 
fore, goods  seized  upon  their  decision  are  not  repleviahle  (<): 
goods  distrained  under  a  conviction  for  deer  stealing  (<),  and 
goods  seized  for  duties  due  to  the  crown,  are  not  repleviahle  (u) : 
goods  taken  upon  an  execution  awarded  from  a  superior  Court 
«re  not  repleviahle,  but  if  awarded  from  an  inferior  Court  it  is 
said  they  are  so  (x).     The  Court  will  not,  it  seems,  on  motion  to 
set  aside  proceedings,  enter  into  the  question  whether  replevin 
will  lie  or  not(y). 

There  are  two  kinds  of  property ;  a  general  property,  which  Parties  to 
every  absolute  owner  has ;  and  a  special  property,  as  of  goods  ^^^^  ^' 
pledged  or  taken  to  manure  a  man*s  lands  or  the  like,  and  of 
both  these  a  replevin  lies  (z)  :  that  is,  if  vested  in  him  at  the 
time  of  the  taking — a  mere  possessory  right  is  not  sufficient  (a). 


(Z)  11  Geo.  2,  c.  19,  a.  18. 

(m)  Gilb.  45 ;  Sid.  440. 

(n)  Gilb.  170  ;  NibUt  ▼.  Smith,  4 
Tenn  Rep.  604. 

(o)  Hutchim  v.  Chambert,  1  Burr. 
588 ;  Wiiion  v.  Wilson,  \  Brod.  & 
Biog.  57. 

(p)  FUtchtr  V.  WiMnt,  6  East, 
287 ;  Milmerd  v.  Caffin,  2  Bl.  Rep. 
1330 ;  HuttM  v.  Wink,  8  Taunt.  369 ; 
and  see  1  Swanst.  304. 

(jq)  Milward  v.  Coffin,  2  W.  Bl. 
1330 ;  Nichols  v.  Walker,  Cro.  Car. ; 
Hex  ▼.  Newcambe,  4  Term  Rep.  368 ; 
7  Term  Rep.  273 ;  2  Term  Rep.  372 ; 
6  Tenn  Rep*  629 ;  Rex  v.  Canterbury, 


1  W.  Bl.  667 ;  Radnor  v.  Reeves,  2 
Bos.  &  Pul.  392. 

(r)  A  decree  of  commissiooers  of 
sewers  is  not  conclusive,  5  Moore, 
608 ;  2  Brod.  &  b.  691 ;  3  M.  &  S. 
450  ;  2  T.  R.  358. 

(s)  1  Swanst  304,  tupr^, 

(t)  Rex  V.  Monkhowe,  Str.  1184. 
And  see  Wilson  v.  Waller,  1  B.  &  B. 
57. 

(u)  Rex  ▼.  Oliver,  Bunb.  14. 

(*)GUb.  167;  Waies,  672  a. 

(y)  Pritchard  v.  Stephens,  6  T.  R. 
522 ;  see  also  2  N.  R.  392. 

(s)  llnst.  145b. 

(a)  Templeman  n  Case,  10  Mod.  25. 
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Executors. 

Joint  te- 
nants and 
tenants  in 
common. 

Baron  and 
feme. 


Executors  may  have  replevin  of  the  goods  of  their  testator  taken 
in  his  life  time  (b) ;  parties  who  have  a  joint  interest  in  the  dis- 
tress may  join  in  the  replevin  (c);  but  when  the  interest  is 
several  there  must  be  several  replevins  ((f).  If  the  goods  of  a 
feme  sole  are  taken  and  she  marries,  the  wife  may  join,  or  the 
husband  alone  may  have  replevin  (e)  ;  if  the  goods  are  taken 
afler  marriage  the  wife  cannot  join  in  the  replevin  (/) :  whether 
wife  can  be  joined  with  husband  for  a  taking  by  them  after  mar- 
riage seems  doubtful  (g). 


Against  The  action  of  replevin  may  be  brought  against  the  bailiff  who 

whom  the  makes,  or  against  the  landlord  who  authorizes,  the  distress,  or 
action  may  . 

be  brought  against  both. 


Time  and 
place. 


If  the  distress  be  taken  in  one  county  and  carried  into  an- 
other, the  plaintiff  may  have  replevin  in  either  5  for  the  law  con- 
siders the  distress  as  wrongfully  taken  in  every  place  in  which 
the  defendant  may  have  it  in  his  custody  (^).  Neither  the  re- 
moval of  a  distress  for  rent  from  the  demised  premises  after  the 
five  days,  nor  an  appraisement  of  the  distress,  takes  away  the 
tenant's  right  to  replevy  (t).  At  common  law  too  no  time  is 
limited  for  replevying,  because  the  distrainer  cannot  sell  the 
distress. 


By  whom         None  but  the  High  Sheriff,  Under-sheriff,  or  Replevin  Clerks 

granted.        ^^y  appointed,  can  grant  replevy  ;  a  criminal  information  may 

be  filed  against  one  who  usurps  the  ofBce(A;) :  or  it  is  good  ground 

for  a  prohibition  to  the  Sheriff  to  restrain  him  from  proceeding 

in  the  replevin  suits  (/). 

How  made.  When  a  party  intends  to  replevy  he  gives  the  name  of  two 
sureties  to  the  SherifTs  officer,  who  (afler  satisfying  himself  as 
to  their  sufficiency  (m) )  will  give  him  a  certificate  to  the  Sheriff 


(6)  Bro.  Repl.  pi.  69. 

(c)  1  Inst.  145  b. 

(d)  Bro.  Repl.  pi.  12. 

(0  F.  N.  B.  69  k;  Ca.  Temp. 
Hardw.  119. 

(/)  Ibid. 

(g)  See  Kegworth  v.  HiU,  3  B.  & 
Aid.  685;  Vine  y.  Sanders,  6  Dowl. 
233,  and  cases  cited. 


{h)  F.  N.  B.  69 ;  1  Doct.  Plac.  315 ; 
Bro.  Repl.  pi.  63. 

(>)  Jacob  V.  King,  5  Taunt.  451 ;  1 
Marsh.  135 ;  1  Ch.  Rep.  196. 

{h)  Trevanion's  ease,  11  Mod.  42. 

(/)  Brandon  v.  Hubbard,  4  Moore, 
367. 

(m)  As  to  the  legal  iiieaniDg  of  this 
term,  see  "  Action  for  taking  in$ujfi' 
cMiit  PUdges." 
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to  that  effect :  this  certificate  is  taken  to  the  Sheriff's  office,  or 
to  that  of  his  deputy,  when  the  replevin  bond  is  filled  up  and 
executed  by  the  party  replevying  and  his  two  sureties,  and  the 
warrant  to  replevy  granted. 
The  Sheriff  thereupon  makes  out  to  his  bailiff  his 

Warrant  to  Replevy, 

W.  to  wit :  G,  H.  esq.  sheriff  of  the  county  of  ,  to  and 

,  my  bailiffs,  and  to  every  of  them,  jointly  and  severally,  greeting : 
Whereas  A,  B.  hath  found  me  sufficient  security,  as  well  for  prosecuting 
his  suit  with  effect  against  C.  D.  for  taking  and  unjustly  detaining  his 
cattle,  goods  and  chattels,  to  wit,  [&c.  set  out  the  cuttle  and  goodSf']  which 
the  said  C  X>.  hath  taken  and  unjusUy  detains,  as  it  is  said,  as  also  for 
making  return  thereof,  if  return  thereof  shall  be  adjudged  *,  therefore  on 
behalf  of  the  said  A.  B,  I  command  you,  and  every  of  you,  jointly  and 
severally,  that  without  delay  you  replevy,  and  cause  to  be  delivered  to  the 
said  A.  B.  his  said  cattle,  goods,  and  chattels ;  and  that  you  immediately 
summon  the  said  C.  X>.  to  appear  at  my  next  County  Court,  to  be  holden 
at  ,  in  and  for  the  said  county,  to  answer  the  said  ^.  fi.  in  the  plea 

aforesaid ;  and  in  what  manner  you  shall  have  executed  this  precept, 
certify  to  me  at  my  said  next  County  Court,  to  be  holden  at  the  time  and 
place  aforesaid,  under  the  peril  attending  the  neglect  thereof.  Given 
under  the  seal  of  my  office,  this  day  of  ,  a.  d.  1839. 

By  the  Sheriff. 
[Or,  if  granted  hy  a  deputy,  say^ "  By  L.  H., 
one  of  the  deputies  of  the  said  Sheriff 
according  to  the  form  of  the  statute."] 

And  the  bailiff  thereupon  makes  out  his 

Summons. 

W.  to  wit :  By  virtue  of  a  warrant  by  the  Sheriff  of  the  county  afore- 
said to  me  in  this  behalf  directed,  I  summon  you  to  be  and  appear  at  the 
next  County  Court,  to  be  holden  for  the  county  aforesaid,  at  ,  in  the 
said  county,  to  answer  ^.  B.  in  a  plea  of  taking  and  unjustly  detaining  his 
[cattle]  goods,  and  chattels.     Dated  this  day  of  ,  a.  d.  1839. 

To  Mr.  C.  X).  r.  D.  bailiff. 

Replevin  Bond. 

Know  all  men  by  these  presents,  that  we,  A,  B,  of  ,  G.  A.  of 

,  and  2\  R.  of  ,  are  jointly  and  severally  held  and  firmly  bound 
to  G.H,  esq.  Sheriff  of  the  county  of  ,  in  the  sum  of  £  ,  [a  suf- 
ficient  sum  to  cover  the  value  of  the  cattle  or  goods  distrained,  if  taken 
damage  fiasant ;  or  for  rent,  then  double  the  value  of  the  cattle  or  goods 
taken,  to  be  ascertained  on  the  oath  of  one  witness,Jl  to  be  paid  to  the  said 
Sheriff^  or  his  certain  attorney,  executors,  administrators,  or  assigns ;  for 
which  payment  to  be  well  and  truly  made  we  bind  ourselves  and  each 
and  every  of  us  in  the  whole,  our  and  each  and  every  of  our  heirs,  execu- 
tors,  and  administrators,  firmly  by  these  presents.  Sealed  with  our  seals. 
Dated  this  day  of  ,  a.  d.  1839. 

The  condition  of  this  obligation  is  such,  that  if  the  above-bounden 

A,  B.  do  appear  at  the  next  County  Court  to  be  holden  for  the  county  of 

;  at  ,  on  the  day  of  next,  and  do  then  and  there 
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proseeute  his  amt  witb  effect  and  without  delay  againtt  C.  D.  for  the 
taking  and  unjustly  detaining  of  his  cattle,  goods  and  chattels,  to  wit, 
[state  the  cattle  or  goods  distrained^  and  do  make  return  of  the  said  cattle, 
goods  and  chattels,  if  a  return  thereof  shall  be  adjudged ;  that  dien  thia 
present  obligation  shall  be  void  and  of  none  efiect,  or  else  to  be  and  re- 
main in  full  force  and  virtue. 

Sealed,  &c.  A.  B.  (l.  s.) 

G.  A,  (l.  s.) 
T.  R.  (L.  s.) 

Assignment  of  Replevin  Bond,  to  be  indorsed  on  the  Rond. 

Know  all  men  by  these  presents,  that  I,  G.  H,,  esquire,  Sheriff  of  (he 
county  of  W.,  have,  at  the  request  of  the  above-named  C.  D.,  the 
avowant  [or  **  the  person  making  cognizance"]  assigned  over  unto  him, 
the  said  C.  D.,  this  replevin  bond,  according  to  the  statute  in  such  case 
made  and  provided.    Dated  &c. 

[Seal  of  office.]  G.  H. 

On  distress  for  rent  by  the  il  Geo.  2,  c,  19,  it  is  assignable  at 
law ;  the  2drd  section  enacts,  "  that  the  Sheriff  or  other  officer 
having  authority  to  grant  replevins,  taking  any  replevin  bond, 
shall,  at  the  request  and  costs  of  the  avowant  or  person  making 
cognizance,  assign  such  bond  to  the  avowant  or  person  afore- 
said, by  indorsing  the  same  and  attesting  it  under  his  hand  and 
seal  in  the  presence  of  two  or  more  credible  witnesses,  which 
may  be  done  without  any  stamp  (n)  (provided  the  assignment  so 
indorsed  be  duly  stamped  before  any  action  be  brought  there- 
upon), and  if  the  bond  so  taken  and  assigned  be  forfeited  the 
avowant  or  person  making  cognizance  may  bring  an  action  and 
recover  thereupon  in  his  own  name ;  and  the  Court  when  such 
action  shall  be  brought  may  by  a  rule  of  the  same  Court  give 
such  relief  to  the  parties  upon  such  bond  as  may  be  agreeable  to 
justice  and  reason;  and  such  rule  shall  have  the  nature  and 

ReDt  effect  of  a  defeazance  of  such  bond."     A  rent-charge  (o)    is 

charge.         within  the  meaning  of  this  statute. 

Bond  when       The  bond,  although  not  in  all  points  conformable  to  the  direc- 

assigna  e.    ^^^^^  ^£  ^^  statute,  is  notwithstanding  good  and  assignable  (p) ; 

for  instance,  a  bond  conditioned  to  prosecute  the  suit  with 

effect  and  to  indemnify  the  Sheriff  is  good  and  assignable, 

although  not  conditioned  likewise  for  prosecuting  the  suit  with- 


(n)  No  stamp  is  now  required  either  (o)  Slwrt  v.  Hubbard,  2  Biog.  349 ; 

on  the  bond  or  assignment,  5  Geo.  4,      10  Moore,  107 ;  asd  oidi  1  N.  R.  66. 
c.  41 .  (  p)  AuUin  V.  Howard,  7  Taunt.  28  i 

2  Marsh.  352. 


out  delay  (^) :  ko  a  bond  conditioned  for  appearance  at  the  next 
County  Court,  prosecuting  the  plaint  with  effect,  making  a  return 
if  adjudged,  and  indemnifying  the  Sheriff"  from  all  charges  and 
damages  by  reason  of  the  replevin,  is  good  and  assignable  (r). 

It  may  be  assigned  to  the  avowant  only,  who  may  bring  his 
action  upon  it  without  joining  the  party  making  cognizance  (s), 
or  the  assignment  may  be  to  both  and  the  action  joint  {t).    A 
defendant  is  not  entitled  to  an  assignment  of  the  bond  on  the  When  no 
plaintiff*'s  neglecting  to  declare  at  the  next  County  Court,  if  he  »»»»g*»"*«°^ 
himself  occasioned  it,  as  by  not  appearing  to  the  summons,  and 
if  he  obtains  an  assignment  and  brings  his  action,  the  Court  will 
stay  proceedings  (u) ;  or  if  the  proceedings  have  been  stayed  by 
injunction,  and  in  the  meanwhile  the  plaintiff*  dies,  the  defendant 
is  not  entitled  to  an  assignment  of  the  bond  (x)  ;  the  conditions  ConditionR. 
of  the  bond  are  distinct  and  independent  of  each  other,  and  a 
breach  of  any  one  of  them  will  occasion  a  forfeiture  (y).     The  With  efTect 
term  prosecuting  a  suit  with  effect  means  with  success,  and  relates  J  j  without 
to  one  continued  prosecution  of  the  suit,  whether  in  the  County 
Court  or  in  the  Court  above ;  the  condition  of  the  bond  is  not 
satisfied  by  having  prosecuted  the  suit  with  effect  in  the  Court 
below  (^r).     To  fulfil  the  condition  to  prosecute  without  delay 
the  plaintiff*  must  use  due  diligence  (a) ;  the  allowing  two  years 
to  elapse  without  proceedings  amounts  to  a  breach  thereof,  and 
the  obligee  might  recover  on  such  breach,  although  judgment  of 
non-pros  was  never  signed  in  the  County  Court  (6).    If  the  delay  When  no 
be  occasioned  by  the  act  of  the  Sheriff*,  the  bond  is  not  for-  fo'^feuure. 
feited  (c)  ;  but  where  the  plaint  was  removed  by  re.  fa.  lo.,  and 
the  plaintiff*  in  replevin  appeared,  and  the  defendant  did  not, 
held  that  subsequent  delay  was  not  a  breach  of  the  bond  (d). 

Where  an  assignment  was  not  signed  by  the  Sheriff;  but  by  a 
person  accustomed  to  act  in  the  Sheriff^*s  office  in  the  name  of  the 
Sheriff*,  and  under  the  seal  of  the  office,  it  was  held  sufficient  (e). 

(q)  Dunbar  v.  Dunn/lOPfiee,  54.  410;   Tumor  v.  Tumor,  2  B.  &  P. 

(r)  Short  y.  Hubbard,  2  Bing.  349.  107. 

(t)  Archer  v.  Dudley,  1  B.  &  P.  381.  (a)  Harrison  v.  WardU,  6  B.  &  Ad. 

(0  Phillips  T.  Pnee,  3  M.  &  S.  180.  146. 

(f*)  Seal  V.  PhilUps,  3  Price,  17 ;  (b)  Axford  v.  Perrett,  1  M.  &  P. 

and  see  Harrison  v.  WardU,  5  B.  &  470. 

Ad.  146.  (c)  Harrison  v.  Wardie,  swpirh. 

(x)  Omumd  v.  Brieriey,  12  Mod.  {d)  Ibid. 

380.  (e)  Middletou  v.  Sandford,  4  Camp. 

(y)  Perreau  v.  Bevan,  8  D.  &  R.  88.  36. 

(s)  Gvfillin  v.  Holbrook,  1  B.  &  P. 
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Replevin  R^pl^vht  Upon  plaint  may  be  made  by  the  Sheriff  hy  verbal 

bow  made«  P^^^^  mtJumt  wfiting  and  presenthff  **  post  querisioniani  sibi 
factam/'  without  waiting  till  the  next  County  Court.  FUzherbert 
assigns  for  reason^  "  that  it  may  be  that  the,  Sheriff  nor  bis 
bailiff  cannot  write,  or  that  they  may  waot  anch  thongs  where- 
with they  may  write  a  warrant,"  &c.  but  the  suddenness'  of  the 
business  seems  to  afford  a  sounder  reason  for  considering  writing 
not  necessary,  for  although  in  former  ages  few  if  any  Sheriffii 
could  write,  yet  as  at  the  present  day  it  would  be  as  difficult  to 
find  one  who  could  not  write  as  to  have  found  one  then  who 
could,  and  as  the  Sheriff  was  and  is  obliged  in  some  oases  to 
write,  as  for  instance,  to  make  a  written  precept  to  his  batUff  to 
make  withernam,  the  reason  assigned  seems  to  lose  much  of  its 
force  (/).  The  Statute  of  Marlbridge  (g)  would  seem  literaUy 
to  require  that  the  plaint  should  precede  the  granting  of  the 
precept,  (and,  strange  enough,  the  11  Geo.  ft,  c.  19,  iaailent  on 
the  point,)  but  the  better  opinion  is,  that  replevin  may  be  made 
immediately^  and  the  reason  given  by  Sir  £.  Coke  is^  "  tbat  it 
would  militate  against  the  scope  of  the  statute^  that  the  owners 
of  the  beasts  should  be  deprived  of  the  use  of  them  until  the  43y 
on  which  the  County  Court  is  holden"  (k). 

Pledges  to        Before  the  Sheriff  or  his  deputy  can  replevy  upon  writ  or 
andto^re-     ^pplic^^ioi^  ^  before  observed,  he  must  take  pledges*    In  Co. 
turn  the       Litt.  145  b,  it  is  laid  down,  that  the  Sheriff  ought  to  take  two 
^^^''         kinds  of  pledges,  one  by  the  common  law,  namely,  pledges  to 
prosecute  ;  and  another  by  the  Statute  of  Westminster,  sL  2,  c.  2, 
a.  3,  pledges  to  return  the  goods.    And  the  statute  of  11  iGeo.  ft, 
c.  19,  (in  distress  for  reut^)  requires  him  to  take  boih^  with  this 
difference,  namely,  that  it  gives  the  penalty  for  not  prosecuting 
to  the  defendant,  which  at  common  law  belonged  to  the  King  (t). 
By  the  11  Geo.  2,  e.  19,  s,  £8,  which  is  expressly  confined  to 
distresses  for  rent^  '<  all  Sheriffs  and  other  officers  having  autho*- 
rity  to  grant  replevins,  may  and  shall  in  every  replevin  oi  a  dis- 
tress for  tent  take  in  their  own  names  from  the  plaintiff,  and 
lo  what       two  responsible  persons  as  sureties,  a  bond  in  double  the  value 

valae  bonds  of  ^q  iroods  distrained,  such  value  to  be  ascertained  by  the 

to  be  taken, .  °  ^ 

infrh,  "^ ' " 

(/)  Gilb.  Repl.  99*  (i)  Perreau  v.  Bevan,  6  B,  &  Cr. 

ig)  52  Hen.  3,  c.  21.  248  j  8  D.  &  R.  72. 

{h)  1  Inftt.  146b;  2  Inst  139>  Br. 
Repl.  pi.  46. 


ofttbcC  one  or  more  credible  wUness  or  witnessea  not  interested 
in  the  goods  or  distreds,  which  oath  the  person  granting  such 
replevin  is  hereby  authorized  and  required  to  administer,  and 
c&ndkioned  for  prosecuting  the  suit  with  effect  and  without  delay, 
and  for  (hdy  returning  the  goods  and  chattels  distrained  in  case 
a  return  shall  be  awarded,  before  any  deliverance  to  be  made  of 
the  distress."    Hence  it  follows,  that  by  the  common  law,  ac- 
cording to  which  replevin  for  distress  damage  feasant  may  now 
be  granted,  it  is  still  necessary  that,  1  st,  pledges  for  the  prose- 
cution, which  are  merely  nominal,  (John  Doe  and  Richard  Roe), 
should  be  taken ;  and  Sdly,  pledges  pro.  ret.  hab.     Also,  that 
under  the  statute  of  Geo.  2,  both  are  to  be  taken  likewise  ;  the 
form  of  the  bond  is  the  same,  with  this  exception,  that  when  Form  of 
taken  on  a  distress  not  for  rent,  it  is  taken  in  the  single  value  of 
die  goods  distrained ;  on  distresses  for  rent,  it  must  be  according 
to  the  statute  of  Geo.  2,  in  double  the  value  of  the  goods  dis- 
trained.    In  the  former  case  the  bond  is  not  assignable  so  as  to 
enable  the  assignee  to  bring  an  action  in  his  own  name  upon  it,  in 
the  latter  case  the  bond  is  so  assignable ;  if  the  sheriff  take  one  Number  of 
pledge  on  a  replevin  for  distraining  cattle  damage  feasant  it  is  P'^S^- 
sufficient ;  on  a  distress  for  rent  there  must  be  two  (/)•     From 
the  case  of  Blackel  v.  Crissop  (m),  a  conclusion  by  no  means 
warranted  has  been  drawn,  that  a  bond  from  the  party  replevying 
only^  and  not  from  the  pledges,  satisfies  the  statute  of  Westmin- 
ster; but  it  is  submitted  that  the  case  warrants  but  this  inference 
that  such  a  bond  is  valid  as  between  the  obligee  (the  Sheriff) 
and  the  obligor  (the  party  replevying)  but  no  more.     HoU^  C.  /. 
puts  the  question  in  its  true  point,  of  view,  "  the  question  "  (says  Bond  from 
he)  **  will  not  be  in  this  case  whether  the  Sheriff  can  take  a  bond  Pf^ty  re- 
instead  of  pledges,  as  it  would  have  been  if  the  party  had  brought  only,  not 
an  actfon  against  the  Sheriff  for  not  having  taken  pledges,  and  ^^^' 
the  Sheriff  had  pleaded  that  he  had  taken  this  bond ;  but  the 
question  now  is,  whether  this  bond  shall  be  void."     It  should 
have  been  premised  that  it  was  an  action  by  Blacketf  the  Sheriff, 
against  Crissop,  the  party  replevying  on  his  bond ;  the  bond  was 
holden  good  inter  se,  but  the  inclination  of  the  Court  as  to  the 
liability  of  the  Sheriff,  if  an  action  had  been  brought  against  him 
for  not  having  taken  pledges,  is  clearly  in  the  affirmative,  and. 


(i)  Hucker  v.  Gordon,  1  C.  &  M.  (w)  1  lA,  Raym.  278 >  Lutw.  689 ; 

68.  Dalt.  438. 
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consequently,  that  the  bond  was  void  as  between  the  Sheriff  and 
a  stranger. 

As  to  the  sufficiency  of  sureties  in  law,  as  well  as  in  estate, 
how  many  in  number  in  distresses  damage  feasant  or  in  distresses 
for  rent  he  must  take,  and  what  inquiries  the  Sheriff  is  bound  to 
make  into  their  sufficiency,  is  hereafter,  in  the  "  Action  far 
taking  insufficient  Sureties  in  Replevin"  more  fully  consider- 
ed (n). 

A.  and  B.  were  in  partnership  as  attorneys,  A.  alone  was  re- 
plevin clerk ;  held,  that  an  action  for  the  expenses  of  preparing 
a  replevin  bond  must  be  brought  by  A.  alone,  although  it  was  exe- 
cuted in  the  oflSce  where  he  and  B.  carried  on  their  joint  business. 

Difficulties  often  arise  in  making  deliverance  of  goods  dis- 
trained.   By  the  statute  of  Westm.  1,  c.  17,  the  Sheriff,  after  de- 
mand made,  may  break  open  the  house  of  the  person  who  has 
made  the  distress,  in  order  to  make  deliverance ;  he  may  also 
raise  the  posse  comitatus  if  he  find  it  necessary  so  to  do  (o) :  if  the 
cattle  were  taken  and  impounded  in  a  liberty  the  Sheriff  should 
direct  his  warrant  to  the  bailiff  of  the  liberty  ;  if  the  bailiff  of 
the  liberty  make  no  answer,  nor  replevy,  the  Sheriff  may  enter 
the  liberty  and  replevy  himself  (p) ;  if  the  goods  by  inquest  of 
office  are  found  to  be  eloigned,  so  that  the  Sheriff  cannot  re- 
plevy them,  the  Sheriff  may  issue  a  precept  in  the  nature  of  a 
capias  m  withernam  commanding  his  officer  to  take  goods  or 
cattle  of  the  defendant  to  the  value  of  those  taken  by  him,  and 
deliver  them  to  the  plaintiff,  the  plaintiff  having  first  entered 
into  a  bond  with  sureties,  conditioned  as  in  other  cases  (g). 

Precept  in  Nature  of  a  Withernam. 

Westmoreland  )  G.  M.  Esq.,  High  Sheriff  of  the  said  county,  to  all  and 
to  wit  )  singular  my  bailiifs  of  the  said  county  greeting :  Whereas 
A.  B.  hath  found  me  sufficient  security  as  well  to  prosecute  his  plaint  against 
C.  JD.  for  taking  and  unjustly  detaining  his  [cattle,]  goods,  and  chattels,  to 
wit  [&c.  set  out  the  cattle  and  goodSf]  as  to  make  return  thereof,  if  return 
thereof  shall  be  awarded ;  and  thereupon,  by  virtue  of  my  office,  I  have 
often  commanded  you  and  every  of  you,  that  you  or  some  or  one  of  you 
should  cause  to  be  replevied  to  the  said  jl.  B.  his  aforesaid  [cattle]  goods, 
and  chattels,  which  the  said  C.  D.  hath  taken  and  unjustly  detains  :  and 
you,  upon  my  several  precepts  of  replevin  to  you  directed,  have  certified 


(n)  Jeffery  v.  Bastard,  4  Ad.  &  £. 
829. 
(o)  2  Inst.  193;  Dalt.  435. 


(p)  2  Inst  194;  52  Hea.3,  c.21. 
West.  2,  c.  17. 

(q)  Gilb.  Rep.  92 ;  Gwillim  w. 
Holbrook,  1  B.  &  P.  410. 
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the  fcatde,]  goods,  and  chattels  aforesaid  are  eloigned  to  plaees  to  yom 
unknown,  so  that  yon  cannot  replevy  the  same  to  the  said  A,  B.  There- 
fore I  now  command  you,  and  every  of  you,  that  you  or  some  or  one  of 
you  do  take  in  withernam  the  [cattle,]  goods,  and  chattels  of  the  said  C. 
D,  to  the  value  of  the  said  [cattle,]  goods,  and  chattels  so  eloigned  as 
aforesaid,  and  deliver  the  same  to  the  said  A.  B.  for  his  [cattle,]  goods, 
and  chattels  last  aforesaid ;  and  also  that  you  put  by  gages  and  safe 
pledges  the  said  C.  D,  so  that  he  be  and  appear  at  my  next  County  Court 
to  be  holden  at  ,  in  and  for  the  said  county,  on  the  day 

of  next,  to  answer  to  the  said  A»  B.  of  the  plea  aforesaid :  and 

that  you  or  one  of  you  return  answer  to  this  my  mandate,  at  my  said 
next  County  Court      Given  under  the  seal  of  my  office  this  day 

of  ,  A.  D. 

G.  M.,  High  Sheriff. 


If  the  defendant  claims  property  in  the  goods  taken,  the  She-  Wlien  de- 
rifiTcannot  proceed  to  replevy  them  without  a  writ  de  proprietate  *^°r*'** 
proband^  (r) ;    it   seems  that  the  claim  of  property  must  be  perty. 
made  by  th^  defendant  in  person  and  not  by  bailiff («)  ;  on  the  Sheriff's 
delivery  of  this  writ  to  the  Sheriff  he  summons  a  jury,  as  in  ?h'*^?"j 
other  cases,  to  inquire  to  whom  the  property  belongs ;  if  they  yroprietate 
find  the  property  to  be  in  the  plaintiff,  deliverance  is  made  to  P*"^^*"*^- 
him  ;  if  in  the  defendant,  the  proceedings  are  at  an  end(^}. 

Writ  de  Proprietate  probandd, 

Victoria,  &c.  to  the  Sheriff  of  greeting :  Whereas  we  have 

often  commanded  you,  that  justly  and  without  delay  you  shall  cause  to 
be  replevied  to  A.  B.  the  [cattle,]  goods,  and  chattels  of  his,  which 
C.  X).  hath  taken  and  unjustly  detaineth,  or  that  you  would  signify  to 
us  the  cause  why  you  would  not  or  could  not  execute  our  command 
formerly  directed  to  you  therein :  and  for  that  the  said  C.  X).  doth  avouch 
the  said  [cattle,]  goods,  and  chattels  to  be  his  own  proper  [cattle,]  goods, 
and  chattels,  you  could  not  replevy  the  same  to  the  said  A.  B.  as  you 
have  signified  to  us :  we,  not  willing  that  the  said  A.  B,  should  be  de- 
fimuded  of  his  [cattle,]  goods,  and  chattels  by  such  false  avouchment 
whereby  the  said  [cattle,]  goods,  and  chattels  if  they  belong  to  him,  can- 
not be  replevied  to  him,  according  to  the  law  and  custom  of  England, 
command  you,  that  taking  with  you  the  keeper  of  the  public  pleas,  in  the 
presence  of  the  said  C  D,  if  he  will  be  present,  and  he  will  hereupon  be 
by  you  warned,  you  diligently  inquire,  by  the  oath  of  twelve  honest  and 
lawful  men  of  your  county,  by  whom  the  truth  of  the  matter  may  be 
best  known,  whether  the  [cattle,]  goods,  and  chattels  so  taken  and  de- 
tained be  the  [cattle,]  goods,  and  chattels  of  the  said  A.  B,  or  of  the  said 
C.  D.  And  u  by  such  inquisition  it  may  appear  to  you  that  the  said  cat- 
tle, goods,  and  chattels  be  the  [cattle,]  goods,  and  chattels  of  the  said  A. 
J8.,  then  you  shall  cause  the  same  to  be  replevied  to  the  said  A.  B,  ac- 
cording to  the  tenor  of  our  said  commands  therein  formerly  directed  unto 
you ;  and,  nevertheless,  if  the  said  A.  B.  shall  give  you  security  to  prose- 


(r)  Co.  LitU  146 ;  VVilk.  Repl.  16.  («)  Co  Litl.  145.  (t)  Ibid. 
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cute  his  8ut,  then  attach  the  sud  C.  D.  so  that  you  may  have  him  before 
us  on  ,  wheresoever  we  shall  then  be  in  England  to  answer  us  for 

the  contempt  done  in  this  behalf,  and  the  said  A.  B,  for  the  damages 
which  he  hath  sustained  by  reason  of  the  avouchment  of  the  said  [cattle,] 
goodsy  and  chattels,  and  have  you  then  this  writ.    Witness,  &e. 

When  the  goods  have  been  replevied  and  dilivered  to  the 
plaintifT,  he  must,  according  to  the  conditions  of  his  bond,  bring 
his  plaint  at  the  next  County  Court,  and  prosecute  his  suit  with 
effect  and  without  delay ;  and  the  plaint  must  be  entered  the 
next  Count  Court,  in  order  that  it  may  appear  on  the  rolls  of  the 
Court,  and  must  be  entered  in  the  full  Court  sedenfe  curid.  The 
entering  of  the  plaint  is  the  act  of  the  party  (u)  ;  the  act  of  the 
Sheriff,  or  his  deputy,  in  entering  the  plaint  is  merely  ministe- 
rial. The  not  entering  the  plaint  in  due  time  creates  a  forfeiture 
of  the  bond ;  but  if  the  plaintiff  enters  his  plaint  and  afterwards 
is  restrained  by  injunction  till  his  death,  whereby  the  plaint 
abates,  the  bond  will  not  be  forfeited ;  so  by  the  death  of  the 
plaintiff  the  suit  will  abate,  but  the  bond  will  not  be  forfeited  (v) ; 
until  the  plaint  is  entered,  there  is  no  commencement  of  the  suit 
of  which  a  superior  Court  can  take  notice  (x). 

Plaint, 


County  Court. 

Form  of  to  wit:  A,  B,  complains  of  C.  D.  in  a  plea  of  taking  the  goods 

plaint.  and  chattels,  to  wit,  \enumerate  therri]  of  the  said  A,  B.^  and  unjustly  de- 

taining the  same  agauist  gages  and  pledges,  8rc. 

T>i  J       *  t.    S  John  Doe. 

Pledge,  to  prosecute  {  ^.^^^^  ^^ 

Sheriff's  Precept. 

Cumberland,  )      G.  M.,  Esquire,  Sheriff  of  the  county  aforesaid,  to  J. 
to  wit.       S  D.  and  R,  R.,  my  bailiffs  of  the  said  county ;  I  command 
you  that  vou  summon  iS.  B.  so  that  he  be  and  appear  at  my  next  County 
Court  to  be  holden  at  ,  in  and  for  the  said  county,  on  , 

the  day  of  next,  to  answer  J,  T.  in  a  pica  of  taking 

and  unjustly  detaining  his  cattle,  goods,  and  chattels;  hereof  fail  not. 
Given  under  the  seal  of  my  office,  this  day  of 

By  the  same  Sheriff. 

Bailiff  *s  Summons. 

Cumberland,  >      You  are  summoned  to  appear  in  person,  or  by  some 
to  wit.       )  attorney,  at  the  next  County  Court  to  be  holden  at 


(u)  Ex  parte  Boyle,  2  D.  &  R.  13.  (x)  Jeueynuin  v.  Gildart,  1  N.  R. 

(v)  Ormond  v.  Briertey, Carth.  619 ;      292 ;  ante,  p.  78. 
12  Mod.  380. 
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,  in  and  for  the  said  county,  on  ,  the  day  of 

next,  to  answer  to  /.  D,  in  a  plea  of  ;  hereof  fail  not. 

Dated  this  day  of 

G.  A.  John  Doe,  hailifT. 

Distringas  or  Attachment, 

Cmnberland,  >      G.  M,,  Esq.  Sheriff  of  the  county  aforesaid,  to  &c. : 
to  wit.       y  I  command  you  that  you  distrain  [or  attach]  Jt.  P.  by 
his  goods  and  chattels,  so  that  he  be  at  my  next  County  Court  to  be  holden 
at  in  and  for  the  said  county,  on,  &c.  next,  to  answer- J.  D.  in  a 

plea  of  taking  and  unjustly  detaining  his  cattle,  goods,  and  chattels; 
hereof  &c.    Dated,  &c.  By  the  same  Sheriff. 

Duces  Tecum, 

Cumberland, )  G,  A.,  Esq.  Sheriff  of  the  county  aforesaid,  to,  &c.,  I 
to  wit.  5  command  you  that  you  bring  to  my  next  County  Court  to 
be  bolden  at  ,  in  and  for  the  said  county,  on  the  day  of 
next»  all  the  goods  and  chattels  of  it.  P.,  which  you  have  distrained  by 
virtue  of  a  former  precept  directed  to  you,  at  the  suit  of  J.  B.  in  a  plea 
of  taking  and  unjustly  detaining  his  cattle,  goods,  and  chattels ;  and  that 
3rou  further  distrain  [or  attach]  the  said  R.  P.,  by  his  goods  and  chat- 
tels so  that  he  be  at  the  next  Court  to  be  holden  at  ,  on  the 

day  of  next  ensuing,  to  answer  the  said  J.  B,  in  the  said 

plea ;  and  have  there  this  precept.    Dated,  &c. 

Venditioni  Exponas, 

Cumberland,  }  G,  A,,  Esq.  Sheriff  of  the  said  county,  to  T.  D,t  my 
to  wit.  (  bailiff  of  the  said  county,  gpreeting :  I  command  you  that 
you  expose  to  sale  a  steer  appraised  at  20«.,  of  the  goods  and  chattels  of 
C.  D.,  fur  that  the  said  steer  was  attached  at  the  suit  of  E.  F,  in  a  plea 
of  ;  and  at  the  Court  holden  on  the  day,  &c.  the 

said  C.  D,  although  according  to  the  custom  of  this  Court,  used  from  the 
time  to  the  contrary  whereof  the  memory  of  man  is  not,  the  said  steer  is 
forfeited,  and  that  you  have  the  money  on  the  next  Court  there  to  be 
bolden  on  the  day  of,  &c.  next  ensuing,  to  satisfy  the  said  E.  F, 

of  the  debt  aforesaid,  and  in  what  manner,  &c.    Dated,  &c. 

Supersedeas, 

Cumberland,  )      G,  A.  Esq.,  Sheriff  of  the  county  aforesaid,  to  T,  D., 
to  wit       S  &c.,  greeting :  Whereas  1  lately  commanded  you  to  attach 
C  D.  by  all  his  goods  and  chattels  so  that  he  should  be  at  my  Court  to 
be  held  on  ,  the  day  of  ,  to  answer  E,  F.  in  a 

plea  of  ;  but  because  the  said  C.  D.  hath  appeared  by  J.  S, 

his  attorney,  to  answer  the  said  E.  F.  in  his  plea  aforesaid,  therefore  I 
command  you  entirely  to  cease  from  the  execution  of  the  said  precept ; 
and  if  you  have  taken  or  distrained  any  goods  or  chattels  of  the  said  C. 
X>.  by  virtue  of  the  said  precept,  that  then,  without  delay,  you  redeliver 
them  to  the  said  C  D.    Dated,  &c. 

Subpoena, 

Cumberland,  }      G.  A.,  Esq.  Sheriff  of  the  county  aforesaid,  to  G.  B., 
to  wit.       )  T.  C,  and  J.  T.,  &c.,  greeting :  1  command  you  and 
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each  of  you,  tKat  laying  all  other  matters  aside,  and  notwithstanding  any 
excuse,  you  and  each  of  you  be  in  your  own  proper  persons  at  my  next 
County  Court  to  be  holden  on  ,  the  day  of 

next,  to  testify  and  speak  the  truth  in  a  certain  matter  of  controversy,  de- 
pending in  the  same  Court  between  C.  D.  plaintiff,  and  E.  jP.  defendant, 
in  a  plea  of  taking  and  unjustly  detaining  the  cattle,  goods,  and  chattels 
of  the  said  C.  D.  i  and  herein  fail  not  at  your  peril.    Dated,  &c.  (y) 

New  plead-      The  proceedings  in  replevin  are  the  same  as  in  any  other  suit 
no^  "^"tend    ^^  Plaint ;  the  pleadings,  &c.  are  the  same  as  in  the  superior 
to  replevin.   Courts,  with  the  exceptions  already  noticed :  the  rules  of  Hilary 
Ternif  4  fVilL  4,  do  not  extend  to  replevin. 

Proclamation  for  Jurymen, 

You  good  men  that  he  impanelled  to  try  the  issue  between  A.  B.  plain- 
tiff, and  C  D.  defendant,  answer  to  your  names  every  man  upon  the  first 
call,  upon  pain  and  peril  that  shall  fall  thereon. 

Oath  to  Jurors. 

You  shall  well  and  truly  try  the  issue  joined  between  these  parties  ac- 
cording to  the  evidence.    So  help  y^^  ^od. 

Oath  to  Witnesses. 

The  evidence  you  are  to  give  to  this  inquest  touching  the  matter  in 
variance,  shall  be  the  truth,  the  whole  truth,  and  nothing  but  the  truth. 
So  help  you  God. 

Damages,  I^  the  goods  have  not  been  delivered  on  the  replevin,  damages 
amount  of.  ^jg  recovered  for  the  plaintiff  as  well  for  the  value  of  the  goods 
as  for  the  detention ;  if  the  goods  were  delivered,  which  in  ge- 
neral is  the  case,  damages  for  the  detention  of  the  goods  only 
are  recoverable,  usually  four  guineas,  the  supposed  price  of  the 
replevin  bond. 

Judgment         Of  a  judgment  for  plaintiff  on  demurrer  ^  the  form  of  entry  is, 

for  plaintiff.  «  that  the  plaintiff  do  recover  his  damages  by  reason  of  the 

premises ;"  on  verdict,  "  that  the  plaintiff  do  recover  against  the 

defendant  the  damages  assessed  by  the  jurors  and  costs  de  in- 

cremento." 

Judgment         On  a  judgment  for  defendant  on  verdict,  demurrer  or  confess 

fOT  defend-   ^^  jjy  ^^^  plaintiff,  a  return  of  the  distress,  irreplevisable,  is 

awarded  to  him ;  on  a  noneuit,  a  return  of  the  distress ;  but  not 

irreplevisable,  for  a  second  deliverance  will  lie  («). 

-^— ^— ^^■^—    --^     ■    — ^"^^— —  ■  "  -  '^  — ■!    .  ■  ■■■■■■■  I.I.  —  .—    —        ■  ■- ■ __  _  ^ 

(y)  These  forms  may  easily  be  alter-  inserting  "  a  plea  of  debt,"  or  *' on 
ed  to  suit  any  other  form  of  action  by      promises/'  as  the  case  may  be. 

(s)  2  Lill.  Reg.  457. 
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IFrit  of  Retorno  Hahendo  on  Non  Pros  for  want  of  Declaration, 

Victoria,  &c.  to  the  Sheriff  of  greeting :  Whereas  C.  D.  was  sum- 
moned to  be  in  our  Court  before  us  [or  in  C.  P.  **  before  our  justices  at 
Westminster"],  to  answer  A,  B.  of  a  plea  wherefore  he  took  the  [cattlej 
goods  and  chattels  of  the  said  A,  B.  and  unjusdy  detained  them  against 
gages  and  pledges,  &c. ;  and  the  said  A,  B.  afterwards  in  our  same  Court 
made  default;  wherefore  it  was  considered  in  our  same  Court,  that  he 
and  his  pledges  to  prosecute  should  be  in  mercy,  &c.,  and  that  the  said 
C.  D.  should  go  thereof  without  day,  &c. ;  and  that  he  should  have  a 
return  of  the  said  [cattle,]  goods  and  chattels,  &c.  Therefore  we  com- 
mand you,  that  without  delay  you  cause  the  said  [cattle,]  goods  and 
chattels  to  be  returned  to  the  said  C.  D.,  and  that  you  do  not  deliver 
them,  on  the  complaint  of  the  said  A,  B.  without  our  writ;  and  in  what 
manner  you  shall  have  executed  this  our  writ  make  appear  to  us  imme- 
diately after  the  execution  hereof,  wheresoever  we  shall  then  be  in  Eng- 
land [or  in  C.  P.  "  to  our  justices  at  Westminster  immediately  after  the 
execution  hereof,"]  and  have  there  this  writ     Witness,  &c. 

Writ  of  Second  Deliverance. 

Victoria,  &c.  to  the  Sheriff  of  greeting:  If  A.  B,  shall  make  you 
secure  of  prosecuting  his  claim,  and  also  of  returning  the  [cattle,]  goods 
and  chattels  which  were  lately  adjudged  to  C.  D.  in  our  Court  before  us 
[or  in  C.  P.  "  before  our  justices  at  Westminster"],  on  account  of  the  de- 
fault  of  the  said  A.B.  if  a  return  thereof  shall  be  adjudged ;  we  command 
you,  that  if,  by  virtue  of  our  writ  of  retorno  habendo,  to  you  thereupon 
before  directed,  you  have  caused  the  said  [cattle,]  goods  and  chattels  to 
be  returtied  to  the  said  C.  D,  then  that  you  cause  them  to  be  re-delivered 
to  the  said  A.  JB.,  and  put  by  gages  and  safe  pledges  the  said  C.  X).  that 
he  be  before  us  on  wheresoever  we  shall  then  be  in  England  [or  in 

C  p.  **  before  our  said  justices  at  Westminster  aforesaid,  on  ],  to 

answer  to  the  said  A.  B.ina  plea  of  taking  and  unjustly  detaining  of  the 
[cattle,]  goods  and  chattels  aforesaid,  and  have  there  the  names  of  the 
pledges  and  this  writ.    Witness,  &c. 

Warrant  on  the  Writ  de  Retorno  Habendo, 

C.  (to  wit.)  G.  j4.,  Esquire,  Sheriff  of  the  said  county,  to  T.  B.  my 
baili^  greeting.  By  virtue  of  her  Majesty's  writ  de  retorno  habendo,  to 
me  directed  and  delivered,  stating  that  C.  X).  lately  in  her  Majesty's 
Court,  before  her  Majesty's  justices  at  Westminster,  was  summoned  to 
answer  ^.  JB.  in  a  plea  why  he  took  the  goods  and  chattels  of  him  the 
said  A.  B,,  to  wit,  ,  and  unjustly  detained  the  same  against  sure- 

ties and  pledges;  and  the  said  A,  B,  in  her  Majesty's  same  Court,  before 
her  Majesty's  justices  at  Westminster,  made  default,  wherefore  it  was 
considered  in  her  Majesty's  same  Court,  before  her  Majesty's  justices, 
that  he  and  his  pledges  to  prosecute  should  be  in  mercy,  &c.;  and 
that  the  said  C.  D.  should  go  thereof  without  day,  and  that  he  should 
have  a  return  of  the  goods  and  chattels  aforesaid.  Therefore  I  command 
yoa,  as  by  the  said  writ  I  am  commanded,  that  without  delay  you  cause 
the  goods  and  chattels  aforesaid  to  be  returned  to  the  aforesaid  C  D, ; 
and  in  what  manner  you  shall  execute  this  precept  render  me  an  account, 
so  that  I  may  make  the  same  appear  to  her  said  Majesty's  justices  at 
Westminster,  on  ;  and  have  you  this,  and  so  forth.     Given  under 

the  seal  of  my  office,  the        day  of  183 

[Seal  of  office].  By  the  Sheriff. 
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Return  ofEUmgaia* 

Before  the  ooming  of  thv  writ  to  me,  the  goods  and  chattels  within 
mentioned  were  conveyed  away  hy  the  within-named  A.  B,  to  placet  to 
me  unknown ;  wherefore  I  cannot  cause  the  same  to  be  returned  to  the  said 
C«  D*  as  I  am  within  commanded. 

The  answer  of  G.  A.^  Esquire,  Sheriff 

Return  thereto  where  the  whole  of  the  Goods  are  returned, 

I  have  caused  the  goods  and  chattels  within  mentioned  to  he  returned 
to  the  within-named  C.  D.,  as  I  am  within  commanded. 

The  answer  of  G.  A^  Esquire,  Sheriff 

Return  where  part  of  the  Goods  were  returned  and  part  eloigned. 

I  have  caused  one,  &c.,  part  of  the  goods  and  chattels  within  men- 
tioned, to  be  returned  to  the  within-named  C.  P.,  as  I  am  within  com- 
manded ;  but  before  the  coming  of  this  writ  to  me,  the  rest  of  the  goods 
and  chattels  within  mentioned  were  conveyed  away  by  the  within-named 
A.  B.  to  places  to  me  unknown,  wherefore  I  cannot  cause  the  same  to 
be  returned  to  the  said  C.  JD.,  as  I  am  within  commanded. 

G.  A.,  Esquire,  Sheriff 

Warrant  on  the  Writ  of  Second  Deliverance, 

C.  (to  wit.)  G.  A.  Esq.,  Sheriff  of  the  said  county,  to  W.  B.  my 
bailiff,  greeting.  By  virtue  of  her  Majesty's  writ  of  second  deliverance, 
to  me  directed  and  delivered,  I  command  you,  as  by  the  said  writ  I 
am  commanded,  that  without  delay  you  cause  one  horse,  &c.  which 
lately  in  her  Majesty's  Court,  before  her  Muesty's  justices  at  Westminster, 
were  adjudged  by  the  default  of  A,  B.,  to  be  delivered  to  the  said  C.  2)., 
and  that  you  put  by  sureties  and  safe  pledges  the  said  A,  B.,  that  he  be 
before  her  Majesty's  justices  at  Westminster,  on  to  answer  to  the  said 
C.  D.  of  the  taking  and  unjustly  detaining  the  goods  and  chattels  afore- 
said ;  and  have  you  this  and  the  names  of  the  pledges  and  so  forth.  Given 
under  the  seal  of  my  office,  this        day  of  18    . 

[Seal  of  office].  By  the  Sheriff. 

Return  of  the  Writ  of  Second  Deliverance,  where  tite  Goods  are 

delivered. 

By  virtue  of  this  writ  to  me  directed,  I  have  caused  to  be  delivered  to 
the  within-named  C.  D.  the  goods  and  chattels  within  mentioned,  as  I 
am  within  commanded  to  do.  The  pledges  are  John  Doe  and  Richard 
Roe. 

The  answer  of  G.  A.,  Esquire,  Sheriff 

Return,  when  part  only  of  the  Goods  could  he  delivered. 

By  virtue  of  this  writ  to  me  directed,  I  have  caused  to  be  delivered  to 
the  within-named  C.  JD.  part  of  one  rick  of  hay,  part  of  the  goods  and 
chattels  witliin  mentioneo,  being  all  the  said  goods  and  chattels  which  are 
found  in  my  bailiwick.    The  pieces  are  John  Doe  and  Richard  Roe. 

The  answer  of  G.  A.^  Esquire,  Sheriff. 
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8d^ 


Bond  to  be  taken  before  issumg  Warrant  on  a  Writ  of  Second 

Deliverance. 


Know  all  men  by  these  presents  that  we,  A.  B.,  C.  D.  and  E.  F,  of  Stamp  the 
in  the  county  of  C.,  are  held  and  firmly  bound  to  G.  A.,  Esq.,  Sherllf  wm«  as 
of  the  county  of  C.  aforesaid,  in  the  sum  of  £        of  lawful  money  of  Great  other  bonds. 
Britain,  to  be  paid  to  the  said  Sheriff,  or  his  certain  attorney,  executors, 
administrators  and  assigns,  for  which  payment  to  be  well  and  truly  made 
we  bind  ourselves  and  each  of  us,  and  each  and  every  of  our  heirs,  exe- 
cutors and  administrators,  jointly  and  severally,  firmly  by  these  preseuts. 
Sealed  with  our  seals.     Dated  this         day  of         in  the        year  of  the 
reign  of  our  sovereign  lady  Victoria,  of  the  united  kingdom  of  Great  Bri- 
tain, &c.,  and  in  the  year  of  our  Lord  18     . 

The  Condition  of  the  above  Bond  when  part  only  of  the  Goods     • 

could  be  delive^'ed. 

The  condition  of  the  above-written  obligation  is  such,  that  whereas  the 
above-named  Sheriff,  by  virtue  of  her  Majesty's  writ  de  retorno  habendo, 
did  cause  one  stack  of  oats,  &c.,  in  the  said  writ  mentioned,  to  be  returned 
to  the  said  in  the  said  writ  named ;  the  rest  of  the  said  goods  and 

chattels  being,  before  the  coming  of  the  said  writ  to  the  said  Sheriff,  con* 
veyed  away  by  the  said  to  places  to  the  said  Sheriff  unknown, 

wherefore  he  could  not  cause  the  same  to  be  returned  to  the  said  , 

as  by  the  said  writ  he  was  commanded  :  and  whereas  the  above-named 
Sheriff,  by  virtue  of  her  Majest}''s  writ  of  second  deliverance,  hath  delivered 
to  the  said  ,  the  said  one  stack,  &c. ;  if,  therefore,  the  said 

shall  prosecute  his  complaint  according  to  the  tenor  of  second  deliver- 
ance, and  shall  make  return  of  the  said  one  stack,  &c.,  if  a  return  thereof 
shall  be  adjudged,  and  the  said  Sheriff,  his  heirs,  executors  and  ad- 
ministrators, shall  acquit  and  save  harmless :  then  this  obligation  to  be 
void ;  otherwise  to  remain  in  full  force  and  effect. 

Sealed,  &c.  A,  B.  (l.  s.) 

C.  D.  (l.  s.) 
£.  F.  (l.  8.) 

It  has  been  already  stated  v^hen  causes  may  be  removed  from 
the  County  Court  into  the  superior  Courts  by  pone,  re,  fa,  lo,  or 
false  judgment,  which  are  equally  applicable  in  replevin  as  in 
other  cases  (a). 

Pone,  for  Plaintiff, 

Victoria,  &c.  to  the  Sheriff  of  greeting :  At  the  request  of  the 

plaintiff,  put  before  us  on         wheresoever  we  shall  then  be  in  England, 
[or  in  C.  P.  "  before  our  justices  at  Westminster,  on  ,"]  the  plaint 

which  is  in  your  county,  by  our  writ,  between  A,  B.  and  C.  D,  of  the 
[cattle,]  goods  and  chattels  of  the  said  A,  B.  taken  and  unjustly  detained; 
and  summon  by  good  summoners  the  said  C.  D.  that  he  be  then  there  to 
answer  the  said  A.  B. ;  and  have  there  the  summoners  and  this  writ. 
Witness  ourself  at  Westminster,  the  day  of  ,  in  the  year  of 
our  reign. 


(a)  Ante,  p.  72. 
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Far  Defendant. 

Victoria,  &c.  to  the  Sheriff  of  greeting :  Put  before  us,  on         , 

wheresoever  we  shall  then  be  in  England,  [or  in  C  P.  "  before  our  jus- 
tices at  Westminster,  on  ,"]  the  plaint  which  is  in  your  county,  by 
our  writ,  between  A,  B,  and  C.  I),  of  the  [cattle,]  goods  and  chattels  of 
the  said  A.  B.  taken  and  unjustly  detained ;  and  apprise  the  said  A.  B. 
that  he  may  be  there,  if  he  will,  to  prosecute  his  plaint  aforesaid  against 
the  said  C.  D. ;  and  have  there  this  writ  Witness  ourself  at  West- 
minster, the  day  of  ,  in  the  year  of  our  reign  ;  let  this  writ 
be  executed  if  the  said  C.  D.  desire  it,  otherwise  not. 

What  r^./a.      The  re,  fa.  lo.  will  remove  the  plaint,  although  it  may  have 
/(I.  removes,   v^gu  discontinued,  or  although  the  re,  fa.  lo.  may  have  issued 
before  the  plaint  was  entered  (6)  ;  if  after  the  cause  be  removed 
the  parties  proceed  in  the  Court  below,  the  Sheriff  may  be  at- 
tached for  contempt  (6). 

Re.  fa,  lo.for  Plaintiff. 

Victoria,  &c.  to  the  Sheriff  of  greeting:  We  command  you,  that  in 
your  full  county  you  cause  the  plaint  to  be  recorded  which  is  in  the  same 
county,  without  our  writ,  between  A,  B,  and  G.  X).  of  the  [cattle,]  goods 
and  chattels  of  the  said  A.  B.  taken  and  unjustly  detained,  as  it  b  said; 
and  that  you  have  the  said  record  before  us,  on  ,  wheresoever  we 

shall  then  be  in  England,  [or  in  C,  P.  "  before  our  justices  at  Westmin- 
ster, on  ,"]  under  your  seal,  and  the  seals  of  four  lawful  knights  of 
the  same  county,  of  those  who  were  present  at  the  said  recording ;  and 
that  yuu  prefix  the  same  day  to  the  parties,  that  they  be  then  there,  to 
proceed  in  that  plaint  as  shall  be  just ;  and  that  you  have  there  the  names 
of  the  said  four  knights,  and  this  writ  Witness  ourself  at  Westminster, 
the  day  of  ,  in  the  year  of  our  reign.  Let  this  writ  be 
executed,  if  the  aforesaid  A.  B.  require  it,  otherwise  not. 

For  Defendant. 

[Ertd  thus :  Let  this  writ  be  executed,  if  the  cause  be  true,  and  the  said 
C.  D.  desire  it,  otherwise  not."] 

Summons. 

To  and  ,  my  bailiffs. 

Westmoreland,  )      Summon  A,  B.  and  C.  D.,  that  they  severally  be 

to  wit.         5  before  our  lady  the  Queen  on  ,  wheresoever  our 

said  lady  the  Queen  shall  then  be  in  England,  [or  in  C.  P.  '*  before  the 
justices  of  our  lady  the  Queen  at  Westminster,  on  ,"]  to  proceed  in 
a  certain  plaint  between  the  said  A.  B.  and  C.  D.,  of  the  [cattle,]  goods, 
and  chattels  of  the  said  A.  B.,  taken  and  unjustly  detained,  as  it  is  said, 
as  shall  be  just    Dated  this  day  of  ,  1839. 

G.  M.,  Sheriff. 

Return. 

By  virtue  of  this  writ  to  me  directed,  in  my  full  County  Court  held  at 


{b)  Greenwood,  57,  58. 
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,  on  the  day  of,  &c.,  I  have  caused  the  said  plaint  to  be  recorded, 
which  is  in  the  same  county,  without  the  writ  of  our  said  lady  the  Queen, 
between  A,  B.  and  C»D.,  of  the  [cattle,]  goods,  and  chattels  of  the  said 
A.  B.  taken  and  unjustly  detained ;  which  said  plaint  appears  in  a  cer- 
tain schedule  to  this  writ  annexed ;  and  I  have  the  said  record  before 
our  said  lady  the  Queen,  [or  in  C.  P.  "  before  the  justices  of  our  said 
lady  the  Queen,"]  at  Westminster,  on  the  day  within  written,  under 
m,y  seals  and  the  seals  of  A.,  B.,  C.  and  £.,  four  lawful  knights  of  the 
same  county,  of  such  as  were  present  at  the  said  record ;  and  I  have 
prefixed  the  same  day  to  the  parties,  that  they  may  then  be  there  ready 
to  proceed  in  the  said  plaint  as  shall  be  just,  as  wiuin  I  am  commanded. 

The  answer  of  G.  M.,  Sheriff. 

Schedule, 

At  the  full  County  Court  of  G.  M.,  Esquire,  Sheriff  of  the  county  of 
IV,,  holden  at  A.,  in  and  for  the  said  county,  the  day  of,  &c.,  before 

£.,  F.f  G.f  and  H.,  freeholders  of  the  same  county,  it  is  (amongst  other 
things)  entered  as  follows :  ,  to  wit;  ^.  B.  complains  [&c.  proceed 

ax  in  the  plaint,  ante,  p.  86.]  And  at  the  full  County  Court  of  the  said 
Sheriff,  holden  at  A.,  in  and  for  the  same  county,  the  day  of,  &c.  in 

the  year  aforesaid,  before  G.  H.,  T.  R,  &c.,  four  freeholders  of  the  same 
county,  the  said  plaint  between  the  parties  aforesaid  was  recorded,  as  by 
the  writ  hereunto  annexed  was  required.  In  testimony  whereof,  as  well 
we  the  said  Sheriff,  as  the  said  E.  F.,  &c.  who  were  present  at  the  said 
record,  have  hereunto  respectively  put  our  seals,  on  the  day  and  year  and 
at  the  place  above  mentioned. 

By  the  same  Sheriff  (l.  s.) 
G.  H.  (l.  8.) 
T.  R,  (l.  8.) 

JVrit  of  False  Judgment. 

Victoria,  &c.  to  the  Sheriff  of  greetinff :  If  C.  D.  shall  give  you 

security  to  prosecute  his  suit,  then,  in  your  mil  county,  cause  the  plaint 
to  be  recorded,  which  was  in  the  same  county,  without  our  writ,  between 
A.  B.  and  the  said  C.  D.  of  a  plea  of  taking  and  unjustly  detaining  the 

Seattle,])  goods  and  chattels  of  the  said  A.  B,  as  it  is  said,  wherein  the  said 
^.  X>.  complaineth  that  false  judgment  hath  been  given  against  him  in 
the  said  county;  and  that  you  have  the  said  record  before  our  jus- 
tices at  Westminster,  on  ,  under  your  seal,  and  the  seals  of  four  law- 
ful knights  of  the  same  county,  of  such  as  shall  be  present  at  the  said  re- 
cording; and  summon  by  good  summoners  the  aforesaid  A.  B,  that  he 
be  then  there  to  hear  the  said  record;  and  have  you  there  the  summoners, 
the  names  of  the  said  four  knights,  and  this  writ  Witness  ourself  at 
Westminster,  the  day  of  ,  in  the  year  of  our  reign. 

To  this  writ  the  Sheriff  makes  his  return,  and  summons  the 
parties  in  the  same  manner  as  on  a  re.  fa.  lo.;  the  original  mi- 
nute of  the  proceedings  need  not  be  returned  (c),  but  complete 
entries  must  be  made  (d). 

(c)  Dyson  v.  Wood,  3  B.  &   C.  (d)  Over  tons.  SwilUnhamtQ'DoytX. 

449.  641  ;  ante. 
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Section  IV. 

COUNTY  COURT— OUTLAWRY. 
Peculiar  to        These  proceedings  are,  as  well  as  the  action  of  replevin,  pecu- 
Court°"°^^   liar  to  the  County  Courts.     To  carry  them  into  effect  is  partly 
Sheriff*!       ^^®  ^**^y  °^  '^®  Sheriff,  and  partly  that  of  the  Coroner  of  the 
duties  county  ;  the  former  in  a  ministerial,  the  latter  in  a  judicial  cha« 

«"5*°«        racter — the  former  to  execute,  return  writs,  make  proclamations, 
&c. ;  the  latter  to  pronounce  judgment  of  outlawry. 
Outlawry,         Outlawry  (utlagaria)  is  defined  to  be  <'  the  being  put  out  of 
what  IS.        ^j^^  law,— the  loss  of  the  benefit  of  the  subject,  that  is,  of  the 

Queen* s  protection"  (e). 

Waiver  aud       When  a  man   is  in  this  lupine  state  he  is  said  to  be  out^ 

outlawry       lawed;   when  a  woman,  she  is  said  to  be  waived,  (derelicta, 

guished.       ^fi  out,  or  not  regarded,)  and  if  the  return  is  outlawed  instead  of 

waived,  it  is  assignable  as  error  (/)  ;  as  to  the  origin  and  reason 

of  so  material  a  distinction,  we  must  briefly  refer  to  the  following 

authorities,  Co.  Litt.  s.  186,  122c;  Vin.  Abr.  Utlagaria*,  a  die* 

tinction  clearly  traceable  to  the  Saxon  times,  when  all  men  above 

the  age  of  twelve  years  (hut  no  women)  were  sworn  to  the  law 

At  what       in  the  Court  Leet ;  and  for  the  same  reason  an  infant  under  the 

^8^'  age  of  twelve  years  cannot  be  outlawed  (g).     Lord  Coke  states 

the  age  to  be  twelve  years,  but  see  2  Roll.  Abr.  805 ;  2  Hale* 

204;    where  it  is  stated  to  he  fourteen.     Note,  such  an  outlawry 

would  not  be  void,  only  voidable  by  writ  of  error  (h). 


When  pro-  The  old  authorities  agree  in  this  proposition  of  law,  "  that  pro^ 
cess  of  out-  ^^gg  ^j  outlawry  lies  only  where  a  capias  Ues**  (i);  being  8o»  the 
capias  (although  abolished  as  the  means  of  commencing  an  ac^ 
tion)  still  affords  a  test  as  to  the  validity  of  proceedings  in  out- 
lawry ;  with  this  rule  and  the  Uniformity  of  Process  Act  before 
us,  the  law  at  this  day  may  be  stated,  we  think,  thus :  In  all 
personal  actions  process  of  outlawry  will  lie,  except  where  a 
capias  would  not  lie ;  such  seems  to  be  the  effect  of  that  statute, 
and  not  only  to  extend  it  to  all  personal  actions  but  to  all  the 

(«)  Cowel).  (0  6  Bac.  Abr.  218 ;  2  Roll.  Abr. 

(/)  Cro.Jac.  358;  1  Roll.  Rep.  805;  Lee*s  Pr.  Diet  984;  see  Sel- 

407  ;  1  Roll.  Abr.  804.  den^s  Table  Talk,  where  a  King  of 

(g)  Co.  Litt.  128  a.  Spain  is  said  to  have  been  outlawed, 

(h)  Dyer,  239  a;  2  Roll.  Abr.  205.  vol.  vi.  p.  2041. 


COUNTY-COURT— OUTLAWRY.  9B 

three  (^')  Courts  of  Westminster,  By  other  statutes  it  lie^  in 
actions  on  the  case  {k),  deht,  detinue  (/),  covenant,  account,  tres- 
pass vi  et  armis,  and  in  replevin  (m).  Inferior  Courts  could  not 
award  this  process,  even  though  the  process  were  a  capias  (n). 
f'  In  civil  actions  it  is  considered  as  in  the  nature  of  civil  process 
to  compel  an  appearance  to  the  suit ;  or  if  afler  judgment,  to 
procure  satis&ction.  The  forfeiture  is  nominally  to  the  Queen^ 
yet  in  truth  it  goes  to  the  plaintiff  towards  payment  of  his  de- 
mancL  If  the  outlaw  appears,  pays  all  the  costs,  puts  in  suffi-  Nature  of 
cient  bail,  and  does  every  thing  he  can  to  put  the  plaintiff  in  as  V^^  ^^ 
good  a  condition  as  he  would  have  been  in  originally ;  or  if,  ceu. 
after  judgment,  the  outlaw  pays  the  debt  and  costs,  the  Court 
removes  the  outlawry  upon  motion  without  any  writ  of  error/' 
The  form  of  the  reversal  always  is,  *'  for  the  errors  assigned  and 
other  errors  appearing  on  the  record  (o)  ;  although  there  is  in 
truth  no  error  at  all." 

.    The  capias  being  now  abolished  as  a  mean  of  commencing  an  The  first 
action,  the  first  step  towards  outlawry  will  be  the  issuine  of  a  P">ceediDg 
writofsummons  as  in  ordinary  cases;  "  And  in  case  it  shall  be  ^p'j:;:^' 
made  appear  by  affidavit,  to  the  satisfaction  of  the  Court  out  of  may  be  en- 
wfaich  the  process  issued,  or,  in  vacation,  of  any  judge  of  either  ^^-^  of  (^s- 
of  the  said  Courts,  that  any  defendant  has  not  been  personally  tringas  in 
served  with  any  such  writ  of  summons  as  hercin-before  men-  f^  *  ?* ' 
tioned,  and  has  not,  according  to  the  exigency  thereof,  appeared  cannot  be 
to  the  action,  and  cannot  be  compelled  so  to  do  without  some  ff''^®<l.^i<j> 
more  efficacious  process},  then  and  in  any  such  case  it  shall  be  summons. 
lawful  for  such  Court  or  judge  to  order  a  writ  of  distringas  to  be 
issued,  directed  to  the  Sheriff  of  the  county  wherein  the  dwelling- 
house  or  place  of  abode  of  such  defendant  shall  be  situate,  or  to 
the  Sheriff  of  any  other  county,  or  to  any  other  officer  to  be 
named  by  such  Court  or  judge,  in  order  to  compel  the  appear- 
ance of  such  defendant ;  which  writ  of  distringas  shall  be  in  the 
form,  and  with  the  notice  subscribed  thereto,  mentioned  in  the 
sdiedule  to  this  act,  marked  No.  S  (p) ;  which  writ  oi  distringas 


(j)  2  Will.  4,  c.  39 ;  Jones  v.  PHce,  (n)  Cro.  Jac.  222 ;  1  Sid.  268. 

2  Dowl.  43.  (o)  Lord  Mansfield;  Rex  ▼.  Wilhes, 

(k)  19  Hen.  7,  c.  9.  4  Burr.  Rep.  2549. 

<l)  Dyer.  223  a ;  Co.  Lilt.  128  b.  (p)  2  Will.  4,  c.  39. 
(m)  25  Edw.  3,  St.  5.  c.7. 
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and  notice,  or  a  copy  thereof,  shall  be  served  on  such  defendant, 
if  he  can  be  met  with,  or,  if  not,  shall  be  left  at  the  place  where 
such  distringas  shall  be  executed ;  and  a  true  copy  of  every 
such  writ  and  notice  shall  be  delivered  together  therewith  to  the 
Sheriff  or  other  officer  to  whom  such  writ  shall  be  directed ;  and 
Return  of  every  such  writ  shall  be  made  returnable  on  some  day  in  term, 
ts  nngas.  ^^^  being  less  than  fifteen  days  after  the  teste  thereof  and  shall 
bear  teste  on  the  day  of  the  issuing  thereof,  whether  in  term  or 
in  vacation  ;  and  if  such  writ  of  distringas  shall  be  returned  non 
est  inventus  and  nulla  bona,  and  the  party  suing  out  such  writ 
shall  not  intend  to  proceed  to  outlawry  or  waiver,  according  to 
the  authority  herein-afler  given,  and  any  defendant  against  whom 
such  writ  of  distringas  issued  shall  not  appear  at  or  within  eight 
days  inclusive  after  the  return  thereof,  and  it  shall  be  made 
appear  by  affidavit  to  the  satisfaction  of  the  Court  out  of  which 
such  writ  of  distringas  issued,  or,  in  vacation,  of  any  judge  of 
either  of  the  said  Courts,  that  due  and  proper  means  were  taken 
and  used  to  serve  and  execute  such  writ  of  distringas,  it  shall  be 
lawful  for  such  Court  or  judge  to  authorize  the  party  suing  out 
such  writ  to  enter  an  appearance  for  such  defendant,  and  to  pro- 
ceed thereon  to  judgment  and  execution." 
Proceedings  V.  "  And  be  it  further  enacted,  that  upon  the  return  of  non 
to  outlawry.  ^^^  inventus  as  to  any  defendant  against  whom  such  writ  of 
capias  shall  have  been  issued,  and  also  upon  the  return  of  non 
est  inventus  and  nulla  bona  as  to  any  defendant  against  whom 
such  writ  of  distringas  as  herein-before  mentioned  shall  have 
issued,  whether  such  writ  of  capias  or  distringas  shall  have 
issued  against  such  defendant  only,  or  against  such  defendant 
and  any  other  person  or  persons,  it  shall  be  lawful,  until  other- 
wise provided  for,  to  proceed  to  outlaw  or  waive  such  defendant 
by  writs  of  exigi  facias  and  proclamation,  and  otherwise,  in  such 
and  the  same  manner  as  may  now  be  lawfully  done  upon  the 
return  of  non  est  inventus  to  a  pluries  writ  of  capias  ad  respon- 
dendum issued  after  an  original  writ :  provided  always,  that 
every  such  writ  of  exigent  and  proclamation,  and  other  writ  sub- 
Return  of  sequent  to  the  writ  of  capias  or  distringas,  shall  be  made  return^ 
exigent,  &c.  ^j^  q^,  ^  ^^^  certain  in  term ;  and  every  such  first  writ  of 
exigent  and  proclamation  shall  bear  teste  on  the  day  of  the  re- 
turn of  the  writ  of  capias  or  distringas,  whether  such  writ  be 
returned  in  term  or  in  vacation ;  and  every  subsequent  writ  of 
exigent  and  proclamation  shall  bear  teste  on  the  day  of  the 
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return  of  the  next  preceding  writ ;  and  no  such  writ  of  capias 
or  distringas  shall  be  sufficient  for  the  purpose  of  outlawry  or 
waiver  if  the  same  be  returned  within  less  than  fifteen  days 
after  the  delivery  thereof  to  the  Sheriff  or  other  officer  to  whom 
the  same  shall  be  directed." 

VI.  *'  And  be  it  further  enacted,  that  after  judgment  given  in  Proceedings 
any  action  commenced  by  writ  of  summons  or  capias  under  the  J^gy"!,  T^ 
authority  of  this  act,  proceedings  to  outlawry  or  waiver  may  be  afier  judg- 
had  and  taken,  and  judgment  of  outlawry  or  waiver  given,  in  "™^?'  ^V'®" 
such  manner  and  in  such  cases  as  may  now  be  lawfully  done  authority  of 
after  judgment  in  an  action  commenced  by  original  writ :  pro-  *"'*  ^^^' 
vided  always,  that  every  outlawry  or  waiver  had  under  the 
authority  of  this  act  shall  and  may  be  vacated  or  set  aside  by 
writ  of  error  or  motion,  in  like  manner  as  outlawry  or  waiver 
founded  on  an  original  writ  may  now  be  vacated  or  set  aside." 

"  VII.  And  be  it  further  enacted,  that  for  the  purpose  of  Filazer  to 
proceeding  to  outlawry  and  waiver  upon  such  writs  of  capias  or  *^.*P"   . 
distringas  returnable  to  the  Court  of  Exchequer,  it  shall  and  the  Court  of 
may  be  lawful  for  the  Lord  Chief  Baron  of  the  said  Court,  and  Exchequer, 
he  is  hereby  required,  to  appoint  from  time  to  time  a  fit  person, 
holding   some  other  office  in   the  said  Court,  to  execute  the 
duties  of  a  filazer,  exigenter,  and  clerk  of  the  outlawries  in  the 
same  Court." 

The   subscribed  form  of  affidavit  may  be  adopted  mutatis 
mutandis  (q) : — 

In  the  Queen's  Bench,  lor  "  C.  P."  or  "  E.  P.] 


Between 


iA.B,  Plaintiff, 

<v  and 

(  C.  D.  Defendant. 


G,  A,  clerk  to  T,  R.  of         ,  gentleman,  attorney  for  the  above-named  Aifidavit  to 
plaintiff,  maketh  oath  and  saith,  that  on  or  about  the  day  of  obtain  dis- 

last,  there  issued  out  of  this  honourable  Court  a  writ  of  summons  at  the  tringas. 
suit  of  the  above-named  plaintiff  against  the  above-named  defendant, 
dated  the  day  of  ,  a.  d.  1B39,  and  a  true  copy  whereof  is  as 

follows  (r)  [copy  itl.  And  this  deponent  further  saith.  that  he  has  used 
all  the  means  in  bis  power  and  all  possible  diligence  to  serve  the  said 
defendant  personally  with  a  copy  of  the  said  writ  of  summons  (s),  and  that 


(g)  It  should  be  observed  that  the 
requisites  for  moving  for  a  distringas, 
according  to  the  old  practice,  are  ap- 
plicable to  the  writ  ot  summons,  and 
most  be  complied  with  before  moving 
for  a  distringas ;  Johnson  v.  Konse^  1 
Cr.  &  M.  26 ;  3  Tyr.  161.  Again,  a 
distringas  is  grao  table  for  the  purpose 


of  enabling  plaintiff  to  proceed  to 
outlawry  under  circumstances  which 
would  not  entitle  plaintiff  to  one  to 
compel  an  appearance. 

(r)  Hannam  v.  Dietrischen,  5  Taunt. 
853;  4  Taunt.  619. 

(«)  Jones  V.  PricBt  2  Doug.  42 ; 
Howit  V.  Melton,  3  Tyr.  822 ;    John- 
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for  the  purpose  of  such  service,  he,  this  deponent,  did,  on  the  day  of 

instant  [or  "  last*']  go  to  the  dwelling-house  and  place  of  resi- 
dence (t)  of  the  ahove-named  defendant,  being  No.  («),  [''  street, 
&c."]  in  the  county  of  M.  [or  **  situate,  &c."]  and  this  deponent  saith 
that  he  then  saw  there  a  person  who  informed  him  that  she  was  the  wife 
of  the  said  defendant,  and  which  information  this  deponent  verily  believes 
to  be  true ;  and  this  deponent  saith  that  he  did  then  inquire  of  her  if  the 
defendant  was  at  home,  to  which  inquiry  she  answered  (x)  and  said  he 
was  not  and  could  not  be  seen;  that  he,  this  deponent,  then  informed  her 
of  the  nature  of  his  business,  and  that  he  wanted  to  serve  the  defendant, 
her  husband,  with  a  copy  of  the  said  writ ;  and  did  then  inform  the  wife 
of  the  defendant  that  he  would  call  again  for  the  same  purpose,  and  ap- 
pointed to  see  the  defendant  on  Monday  (y),  the  day  of  instant, 
[or  "  last,"]  at  twelve  (z)  o'clock  in  the  forenoon ;  and  the  deponent  fur- 
ther saith  that  he  did,  for  the  purpose  aforesaid,  on  the  day  and  hour  so 
appointed  as  last  aforesaid,  call  again  at  the  dwelling-house  and  place  of 
abode  of  the  defendant,  and  then  and  there  saw  the  wife  of  the  defendant, 
and  told  her  the  purpose  of  his  business  and  inquired  of  her  if  the  de- 
fendant was  at  home,  and  she  said  he  was  not  and  could  not  be  seen ;  and 
this  deponent  further  saith,  that  he  told  her  that  he  would  call  again,  and 
appointed  Monday,  the  day  of  ,  at  twelve  o'clock  of  the  noon  on  the 
same  day,  to  see  the  defendant ;  on  which  day  and  hour  he,  the  deponent, 
did  then  call  accordingly,  and  did  then  apply  for  and  inquire  for  the  de- 
fendant if  he  was  at  home,  to  which  she  answered  that  he  was  from  home 
and  could  not  be  seen,  and  did  then  tell  her  of  the  nature  of  his  business, 
and  did  then  and  there  leave  (0)  a  copy  of  the  said  writ  of  summons  with 
her  for  the  defendant,  and  told  her  to  give  it  to  him.  And  this  deponent 
further  saith,  that  for  the  reasons  aforesaid  he  verily  believes  the  said  de- 
fendant kept  and  still  keeps  out  of  the  way  to  avoid  being  served  with  the 
said  summons.  And  this  deponent  further  saith,  that  the  defendant  hath 
not  appeared  (6)  thereto. 
Sworn,  &c.  G.  A, 


ion  v.  RousCf  1  Cr.  &  M.  26 ;  3  Tyr. 
161  ;  and  see  Pitt  v.  Eldred,  1  Tyr. 
128. 

(t)  Thomai  v.  Thomas,  2  M.  &  So. 
730 ;  Hooken  v.  Tooks,  1  Hodges,  315; 
Hall  V.  Gumple,  1  Tyr.  490. 

(u)  Bonnor  v.  Auitin,  2  C.  &  G. 
45,  94. 

(x)  The  answers  must  be  stated ; 
Fisher  v.  Goodwin,  2  Tyr.  164.  So 
also  the  replies  (if  any )  so  as  to  raise 
the  inference  that  defendant  keeps  out 
of  the  way  to  avoid  the  process,  1  Tyr. 
498.  When  it  is  clear  that  the  de- 
fendant keeps  out  of  the  way  to  pre- 
vent being  served,  the  Court  will  grant 
a  distringas,  although  three  calls  and 
two  appointments  have  not  been  made ; 
Hickman  v.  Dallimore,  4  Dowl.  278 ; 
1  Harr.  &  W.  524;  see  precedent  of 
affidavit  where  one  call  was  made,  3 
Ch.  Gen.  Pr.  412. 

(y)  The  three  calls  must  be  made 


on  different  days ;  Cross  v.  Wilkins,  4 
Dowl.  279. 

(&)  The  day  and  hour  must  be  ap- 
pointed; Wills  V.  Bowman,  2  Dowl. 
413;  Johnson  v.  Disney,  ibid,  400. 
The  three  calls  need  not  be  by  the 
same  person ;  Smith  v.  Good,  2  Dowl. 
398. 

(a)  Mason  v.  Lee,  4  Nev.  &  M. 
240 ;  1  Har.  &  Woll.  380 ;  Hooker  v. 
Tooke,  1  Hudges,  315 ;  Street  v.  Al- 
vanUy,  1 C.  &  M.  27 ;  Hill  v.  MouU, 
3  Tyr.  162,  n. 

(6)  Hooker  V.  Townsend,  1  Hodges, 
204.  The  affidavit  must  not  show  that 
defendant  is  out  of  the  kingdom ;  Fra-- 
ser  V.  Case,  2  M.  &  Sc.  720  ;  9  Biog. 
464.  The  Court  will  not  grant  the 
rule  in  the  alternative  to  compel  an 
appearance  of  or  to  outlaw  the  de- 
fendant; Frazer  v.  Cau,  2  M.  &  Sc. 
720. 
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Prcecipefor  Distringas, 

Westmorland. — Writ  of  distringas  for  A,  B.  against  C  D.  returnable 
on  (d)  in  an  action  of  debt. 

R.  A.  Attorney,  1838. 

The  Writ  of  Distringas  {e), 

Victoria,  by  the  grace  of  God,  of  the  united  kingdom  of  Great  Britain 
and  Ireland  Queen,  defender  of  the  faith ;  to  the  Sheriff  of  ,  greet- 

ing :  We  command  you  that  you  omit  not  by  reason  of  any  liberty  in  your 
ba^iwick,  but  that  you  enter  the  same  and  distrain  upon  the  goods  and 
chattels  of  C.  D.  for  the  sum  of  forty  shillings,  in  order  to  compel  his 
appearance  in  our  Court  of  Q.  B.  [or  "  C.  P."  or  "  £xch.  of  Pleas"],  to  answer 
A.B.  in  an  action  of  debt  [or  as  the  case  may  6e],  and  how  you  shall 
execute  this  our  writ  you  make  known  to  us  in  our  said  Court  on  the 
day  of  now  next  ensuing.    Witness,  &c. 

The  following  Notice  must  he  subscribed  thereto. 

In  the  Q.  B.  [or  "  C.  P."  or  «  Exch.  of  Pleas."] 

Between  A.  B  plaintiff  and  C.  D.  defendant 
Mr.  CD. 
Take  notice,  that  I  have  this  day  distrained  upon  your  goods  and 
chattds  in  the  sum  of  forty  shillings,  in  consequence  of  your  not  having 
appeared  in  the  said  Court  to  answer  to  the  said  A,  B,  according  to  the 
exigency  of  a  writ  of  summons  bearing  teste  on  the  day  of  ; 

and  that  in  de&ult  of  your  appearance  to  the  present  writ  within  eight 
days  inclusive  after  the  return  hereof,  the  said  A,  B,  will  cause  proceed- 
ings to  be  taken  to  outlaw  you. 

The  Writ  of  Distringas^  into  the  County  Palatine  of  Lancaster. 

Victoria,  &c.  to  the  Chancellor  of  our  county  palatine  of  Lancaster,  or 
his  deputy  there,  greeting :  We  command  you,  that  by  our  writ,  under  the 
seal  of  our  said  county  palatine,  to  be  duly  made  and  directed  to  the 
Sheriff  of  our  said  county  palatine,  you  command  the  said  Sheriff  that  he 
pmit  not  by  reason  of  any  liberty  in  his  bailiwick,  but  that  he  enter  the 
same  and  distrain  upon  the  goods  and  chattels  of  C,  D.  for  the  sum  of 
forty  shillings,  in  order  to  compel  his  appearance  in  our  Court  of  Q.  B. 
[or  "  C.  P."  or  "  Exch.  of  Pleas"],  to  answer  A.  B,  in  an  action  of  debt  [or 
as  the  case  may  6e],  and  how  he  shall  execute  that  our  writ  be  made  known 
to  us  in  our  said  Court,  on  the         day  of         now  next  ensuing.     Wit- 


(d)  There  must  be  fifteen  days  be- 
tweeo  ih^deUvery  and  thBreium  ;  the 
writ  \&  signed  and  sealed  and  issued 
from  the  same  office  as  the  writ  of 
summons  and  the  same  fees  are  pay- 
able; rule  M.T.  3  Will.  4. 

(e)  The  writ  must  be  directed  to 
the  Sheriff  of  the  county  in  which  the 
defendant  is  to  be  outlawed ;  generally 
to  the  Sheriffs  of  London,  because 
there  the  defendant  may  be  exacted 
every  fortnight,  in  other  counties  every 
month.  The  writ  being  filled  up, 
signed  and  sealed,  as  in  other  cases. 


must  be  taken  to  the  Sheriff's  office 
and  left  there  ;  it  cannot  be  returned 
before  the  expiration  of  fifteen  days 
from  the  delivery,  and  it  would  seem 
that  an  actual  endeavour  should  be 
made  to  execute  the  writ :  and  that  it 
is  not  now  a  matter  pro  forma  as  it 
used  to  be.  Pigou  v.  Drummand,  1 
Bing.  N.  C.  354;  3  Dowl.  275. 
When  returned  "  non  est  inventus  a!nd 
nuHa  bona,"  the  writ  and  return  are 
taken  to  the  clerk  of  the  exigents,  who 
makes  out  the  eugi  facias  and  writ  of 
jnodamations* 


H 
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ness  [name  of  chief  juttice  or  chief  baron],  at  Westminster,  the 
day  of  I  in  the  year  of  our  reign. 


The  follarving  Notice  must  be  mbscribed  to  this  Writ, 

In  the  Court  of  Q.  B.  [or  "  C.  P."  or  "  Exch.  of  Pleas."] 

Between  A,  B,  plaintiff  and  C.  D,  defendant. 
Mr.  CD. 
Take  notice  [&c.  proceed  at  in  the  notice,  and  indorse  it  as  directed 
anteJ] 


Return  of  nan  est  inventus  and  nulla  bona. 

The  within  named  C.  D.  is  not  found  in  my  bailiwick,  nor  hath  he  any 
thing  in  the  same  by  which  he  can  be  distrained. 

The  answer  of  W.  M.  Sheriff. 


Outlawry  on  Mesne  Process. 

Wfit  of  Exigi  Facias  (/). 

Victoria,  by  the  grace  of  God,  of  the  united  kingdom  of  Great  Britain 
and  Ireland  Queen,  defender  of  the  faith,  to  the  Sherifis  of  [liondon] 
greeting ;  We  command  you  that  you  cause  C.  D.  late  of  ,  in  the 

county  of  ,  farmer,  to  be  demanded  from  Husting  to  Husting,  [or  if 
the  exigi  facias  be  not  directed  to  the  Sheriff's  of  London,  say,  **  from 
County  Court  to  County  Court,"]  until,  according  to  the  law  and  custom 


(/)  It  must  be  tested  on  the  day  of 
the  return  of  the  distringas  whether 
in  term  or  vacation ;  there  must  also 
be  fifteen  days  at  least  between  the 
teste  aod  return ;  and  it  must  be  re- 
turnable in  the  same  or  the  following 
term  on  a  day  certain  (2  Will.  4,  c. 
39,  s.  5)  ;  five  County  Courts  or  Hust- 
ings should  intervene  between  the  teste 
and  return.    If  by  the  Sheriff's  return 
to  the  writ  of  exiffi  facias  it  appears 
that  there  have  not  been  five  County 
Courts  or  Hustings  between  the  teste 
and  return,  an  alioeatur  exigent  must 
be  issued  to  make  up  the  number; 
and   if  necessary  another  allocatur 
exigent  and  so  forth  ;  but  the  return 
of  the  exigi  facias  should  be  so  regu- 
lated as  to  save  the  expense  of  these 
**  allocatur  exigents,"     The  writ  of 
exigi  facias  is  executed  by  exacting 
the  defendant  ztjive  successive  County 
Courts  or  Hustings ;  Plowd.  371 ;  3 
Lev.  245 ;  2  B.  &  C.  353 ;  unless 
before  that  time  the  defendant  appears. 
The  writ  must  be  actually  m    the 
Sheriff's  possession  at  the  time  the  de- 
fendant is  demanded.    Volet  v.  Waters, 
3  D.  &  K.  55.    Command  the  bailiff 
to  make  proclamation  thus : — 

*'  All  manner  of  persons  keep  silence 


and  hear  the  Queen's  writ  of  exigent 
and  proclamation  read." 

Then  call  the  defendant : 

**  C.  D.f  appear,  and  answer  A.  B, 
in  an  action  of  debt,  or  judgment  of 
outlawry  (or  waiver)  will  be  pro- 
nounced against  you." 

On  mesne  process,  if  the  defendant 
appear  on  the  exigent  the  Sheriff  may 
take  bail  from  him  as  in  ordinary 
cases  ;  after  judgment  he  cannot ; 
Tidd's  Pr.  130.  8lh  edit ;  see  also  4 
Term  Rep.  505. 

As  to  the  particularity  required  in 
the  return  to  the  writ  of  exigi  facias, 
see  Middteton's  case,  Cro.  Jac.  358 ; 
Rex  v.  Almon,  5  Term  Rep.  202 ; 
Taylor  v.  Waters,  3  D.  &  R.  575  ;  2 
Roll.  Abr.  802;  Dalt  239;  if  the 
defendant  be  in  the  Sheriff^s  custody 
at  the  time  of  the  delivery  of  the  wnt 
or  before  the  quinto  exaetus  the  Sheriff 
must  return  this ;  or  if  a  supersedeas 
hath  been  delivered  to  him  he  must 
make  his  return  accordingly.  Whether 
the  demise  of  the  crown  or  the  death 
of  the  defendant  are  good  returns  seem 
doubtful,  it  would  seem  not ;  io  such 
cases  the  Sheriff  should  proceed ; 
Dalt.  239; 
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of  England,  he  be  outlawed,  if  he  do  Dot  appear:  and  if  he  do  appear, 
then  that  you  take  him,  and  him  safely  keep,  so  that  you  may  have  his 
body  before  us  [or  in  C.  P.  "  before  our  justices,"  or  in  Exch.  "  before 
the  barons  of  our  said  Exchequer,"]  at  Westminster,  on  ,  to  answer 

A.  B.  in  an  action  of  debt,  at  the  suit  of  the  said  A,  B,;  and  whereupon 
you  returned  to  us  [or  in  C.  P.  "  to  our  justices,"  or  in  Exch,  "  to  our 
barons,"]  at  Westminster,  on  last  past,  that  the  said  C.  D,  was  not 

foand  in  your  bailiwick,  and  that  he  had  nothing  in  your  bailiwick  by 
which  he  could  be  distrained,  and  have  there  this  writ.     Witness,  &c. 

Return  to  Exigi  Facias. 

By  virtue  of  this  writ  to  me  directed,  at  my  County  Court  held  at  £xigi  facias 
,  in  and  for  the  county  of  ,  on  ,  the  day  of  ,  teste  returo, 

[or  if  in  London,  '^  at  the  Husting  of  pleas  of  land,  holden  in  the  Guild-  execution 
hall  of  the  city  of  London,  on  ,"]  in  the  year  within  written,  the  of. 

within-named  C.  X).  was  a  first  time  demanded,  and  did  not  appear :  And 
at  my  County  Court,  held  at  aforesaid,  on  ,  the  day  of 

,  in  tihe  year  aforesaid,  [or  in  London,  "  at  the  husting,"  &c.]  the 
said  C  X).  was  a  second  time  demanded,  and  did  not  appear :  And  at  my 
County  Court,  held  at  aforesaid,  on  ,  the  day  of  , 

in  the  year  aforesaid,  [or  in  London,  *'  at  the  Husting,"  &c.]  the  said 
C.  D.  was  a  third  time  demanded,  and  did  not  appear :  And  at  my 
County  Court,  held  at  aforesaid,  on  ,  the  day  of  , 

in  the  year  aforesaid,  [or  in  London,  "  at  the  Husting,"  &c.]  the  said  C.  D. 
was  a  fourth  time  demanded,  and  did  not  appear :  Ana  at  my  County 
Court,  held  at  aforesaid,  on  ,  the  day  of  ,  in 

the  year  aforesaid,  [or  in  London,  "  at  the  Husting,"  &c.]  the  said  C  D. 
was  a  fifth  time  demanded,  and  did  not  appear :  Therefore  by  the  judg- 
ment of  ,  Esq.,  coroner  of  our  sovereign  lady  the  Queen,  for  the 
county  aforesaid,  the  said  C.  D,,  according  to  the  law  and  custom  of  Eng- 
land, is  outlawed. 

The  answer  of  G.  A.,  Esq.,  Sheriff. 

If  all  the  County  Courts  or  Hustings  were  not  holden  in  the  time  of  the 
same  Sheriff,  the  return  should  be  thus : 

By  virtue  of  this  writ  to  me  directed  [&c.  here  state  the  County  Courts 
or  Hustings  at  which  the  defendant  was  demanded,  in  the  time  of  the  late 
Sheriff,  and  conclude  his  return  with  "  The  answer  of  S,  S.  Sheriff"  t/ien 

This  wnt,  as  above  indorsed,  was  delivered  to  me  the  under-named 

present  Sheriff  by  the  above-named  late  Sheriff,  at  his  going  out  of  office. 

At  my  County  Court  [&c.  as  ante,']  The  answer  of  G,  A,,  Esq.,  Sheriff. 

Where  tJie  Defendant  appears. 

By  virtue  of  this  writ  to  me  directed,  at  my  County  Court,  held  at  A., 
in  and  for  the  said  county  of  N,,  on  the  day  of  ,  in  the 

second  year  of  the  reign  of  our  sovereign  lady  Victoria,  the  within-named 
C,  D.  was  a  first  time  demanded ;  and  then  and  there  appeared,  and  then 
rendered  himself  into  my  custody ;  whose  body  I  have  ready  before  our 
lady  the  Queen,  at  the  day  and  place  within-mentioned,  as  within  I  am 
commanded. 

The  answer  of  G,  A,y  Esq.,  Sheriff. 

Allocatur  exigent. 
Victoria,  &c.  to  the  Sheriff  of  greeting :  We  command  you,  that 
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aUowing  those  County  Courts,  [or  if  in  London,  "  those 

Hustings,"]  at  which  C.  D.  late  of  was  demanded  and  did  not 

appear,  as  you  returned  to  us,  [or  in  C  P.  **  to  our  justices,"  or  in  Etch, 
"  to  the  harons  of  our  Exchequer,"]  at  Westminster,  on  [the  return 

rfthe  exigent]  last  past,  you  cause  the  said  C.  D.  to  be  further  demanded 
at  your  next  County  Court,  [or  ^*  Husting,"  if  only  one  return  it  wanting, 
or  if  more  than  one,  "  from  County  Court  to  County  Court,"  or  *•  from 
Hustiug  to  Husting,'*]  until,  according  to  the  law  and  custom  of  England, 
he  be  outlawed  if  he  do  not  appear ;  and  if  he  do  appear,  then  that  you 
take  him,  and  him  safely  keep,  so  that  you  may  have  his  body  before  us, 
[or  in  C.  P.  "  before  our  justices,"  or  in  Exch.  '*  before  the  barons  of  our 
said  Excheouer,"]  at  Westminster,  on  ,  to  answer  ^.  B.  in  an 

action  of  debt,  at  the  suit  of  the  said  A.  fi.  and  have  there  this  writ 
Witness,  &c. 

Writ  of  Proclamations  (g), 

Victoria,  &c.  to  the  Sheriff  of  greeting :  Whereas  by  our  writ  we 

lately  commanded  you  that  you  should  cause  C.  X).  late  of  ,  to  be 

demanded  from  County  Court  to  County  Court,  [or  if  in  London,  "  from 
Husting  to  Husting,"]  until,  according  to  the  law  and  custom  of  England, 


(g)  This  writ  was  introduced  by 
the  statute  of  6  Heo.  8,  c.  4,  but  as 
to  civil  proceedings  it  is  now  governed 
by  ihe  31  Eliz.  c.  3,  s.  1 ,  which  enacts, 
"  that  10  every  action  personal  wherein 
any  writ  of  exigent  shall  be  awarded 
out  of  any  Court  in  or  after  the  term 
of  Easter  next  coming,  one  writ  of 
proclamation  shall  be  awarded  aod 
made  out  of  the  same  Court,  having 
day  of  te»te  and  return  as  the  said 
yrnt  of  exigent  shall  have  directed  and 
delivered  of  record  to  the  Sheriff  of  the 
county  where  the  defendant  at  the  time 
of  the  exigent  so  awarded  shall  be 
dwelling,  which  writ  of  proclamation 
shall  contain  the  effect  of  the  same  ac- 
tion." In  criminal  cases  this  writ 
must  be  delivered  to  the  Sheriff  three 
montht  before  return  thieof,  4  &  5 
Will.  4,  c.  22,  s.  4,  qvod  vide. 

In  making  the  proclamations  the 
order  prescribed  by  the  statute  must 
be  followed;  firstly,  at  the  County 
Court ;  secondly,  at  the  sessions;  and 
thirdly,  at  the  church  door  on  a  Sun- 
day, immediately  after  divine  service. 
This  last  proclamation  at  the  church 
door  must  be  made  at  least  one  month 
before  the  quinto  eiactut,  Taylor  v. 
Waters,  2  B.  &  Cr.  353.  As  to  a  re- 
turn of  proclamation  made  before  the 
writ  was  in  the  Sheriff's  hands,  see 
VaUt  V.  Waters,  3  D.  &  R.  55.  If 
the  first  Sunday  after  the  quarter  ses- 


sions be  the  return  day  of  the  writ  the 
proclamation  may  be  made  on  that 
day  ;  it  must  be  made  at  the  door  of 
the  parish  church  of  the  last  residence 
of  the  defendant  in  the  county,  Hoger 
V.  Cooke,  3  B.  &  Cr.  529. 

After  the  exactions  and  proclama- 
tions have  been  properly  made,  a  co- 
roner is  to  be  present  m  the  County 
Court  (the  recoider  does  it  in  London) 
to  pronounce  judgment  of  outlawry 
against  those  that  do  not  appear  to 
the  said  writs  at  the^<^  County  Court 
or  Husting.  The  coroner  taking  the 
exigent  in  his  hands,  prononnoes 
aloud : — 

"  Forasmuch  as  A.  B.  defendant, 
named  in  this  writ  of  exigent,  bath 
been  called  five  county  days,  and  hath 
not  rendered  his  body  to  the  Sheriff  of 
this  county  of  W.,  therefore  we  pro- 
nounce him  outlawed." 

The  like  for  a  woman  defendant, 
using  the  word  waived  instead  of  out- 
lawed. 

After  judgment  of  outlawry  pro- 
nounced, the  writ  of  exigent  U^tber 
with  the  judgment  of  outlawry  is  re- 
turned to  the  custos  brevium;  the  writ 
of  proclamation  must  also  be  returned 
and  filed  with  the  clerk  of  the  outlaw- 
ries, who,  on  receiving  the  exigent  and 
return  thereto,  will  make  out  the  capias 
utlagatum. 
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he  should  be  outlawed  if  he  did  Dot  appear ;  and  if  he  did  appear,  then 
that  you  should  take  him,  and  cause  him  to  be  safely  kept,  so  that  you 
might  have  his  body  before  us,  [or  in  C.  P.  **  before  our  justices,"  or  in 
Exch.  "  before  the  barons  of  our  Exchequer,"]  at  Westminster,  on 
to  answer  A.  B,  in  an  action  of  debt ,  at  the  suit  of  the  said  A,  B.  There- 
fore we  command  you,  that  in  pursuance  of  the  statute  made  in  the  thirty- 
first  year  of  the  reign  of  the  Lady  Elizabeth  late  Queen  of  England,  you 
cause  the  said  C.  O.  to  be  proclaimed  upon  three  several  days,  according 
to  the  form  of  that  statute ;  one  of  which  proclamations  shall  be  made  at 
or  near  the  most  usual  door  of  the  church  of  the  parish  where  the  said 
C.  D.  is  dwelling,  that  he  render  himself  unto  you,  so  that  you  may  have 
his  body  before  us,  [or  in  C.  P.  "  before  our  justices,"  or  in  Exch.  "  be- 
fore the  barons  of  our  said  Exchequer,"]  at  Westminster,  at  the  aforesaid 
time,  to  answer  to  the  said  A.  B.  in  the  action  aforesaid,  and  have  there 
this  writ.     Witness,  &c. 

Writ  of  Foreign  Proclamations  (h). 

Victoria,  &c.  to  the  Sheriif  of         greeting :  Whereas  by  our  writ  we 
lately  commanded  our  Sheriff  of  that  he  should  cause  C  D.  late  of 

to  be  demanded  from  County  Court  to  County  Court,  [or  if  in 
London,  "^from  Husting  to  Husting,"]  until,  according  to  the  law  and 
custom  of  England,  he  should  be  outlawed,  if  he  did  not  appear ;  and  if 
he  did  appear,  then  that  he  should  take  him  and  cause  him  to  be  safely 
kept,  so  that  he  might  have  his  body  before  us,  [or  in  C.  P.  "  before  our 
justices,"  or  in  Exch.  "  before  the  barons  of  our  Exchequer,"]  at  West- 
minster, on  ,  to  answer  to  A.  B.  in  an  action  of  debt.  Therefore  we 
command  you,  that  in  pursuance  of  the  statute  made  in  the  thirty-first 
year  of  the  reign  of  the  Lady  Elizabeth,  late  Queen  of  England,  you  cause 
the  said  C.  X).  to  be  proclaimed  upon  three  several  days,  according  to  the 
form  of  that  statute ;  one  of  which  proclamations  shall  be  made  at  or 
near  the  most  usual  door  of  the  church  of  the  parish  where  the  said  C.  D. 
is  dwelling,  that  he  render  himself  to  our  Shenff  of  ,  so  that  he  may 
have  his  body  before  us,  [or  in  C.  P.  "  before  our  justices,"  or  in  Exch. 
^'  before  the  barons  of  our  said  Exchequer,"]  at  Westminster,  at  the  afore- 
said time,  to  answer  the  said  A.  B.  in  the  action  aforesaid,  and  have  there 
this  writ.     Witness,  &c. 

Return  to  the  Writ  of  Proclamations, 

By  virtue  of  this  writ  to  me  directed,  I  have  caused  the  within-named 
C  D.  to  be  proclaimed  at  my  County  Court,  held  at  A.^  within  my  baili- 
wick, the  day  of  ,  in  the  year  within  mentioned.  I  also  caused 
him  to  be  proclaimed  at  the  general  quarter  sessions  of  the  peace,  held  at 
M.,  within  my  bailiwick,  the  day  of  ,  in  the  same  year.  And 
I  likewise  caused  him  to  be  proclaimed  at  the  usual  door  of  the  parish 
church  of  H.,  within  my  bailiwick  (in  which  said  parish  the  said  C.  I>. 
lived),  on  Sunday,  the  day  of  ,  in  the  same  year ;  that  he  may 
render  himself  unto  me,  [or  ijf  a  foreign  proclamation,  "  to  the  Sheriff  of 
,  so  that,  &c."],  so  that  I  may  have  his  body  before  her  Majesty's 
justices  at  Westminster  at  the  time  within  mentioned,  to  answer  the 
within-named  J.  W.  of  the  plea  within  mentioned. 

The  answer  of  A.  B.,  Esquire,  Sheriff. 

{h)  If  directed  to  a  different  Sheriff  it  is  called  a  *'  writ  of  foreign  procla- 
mations." 


102 


COUNTY  COURT— OUTLAWRY  ON  MESNE  PROCESS. 


Capias  Utktgatum  (i), 

Victoria,  &c.  to  the  Sheriff  of  greeting :  We  command  you,  that 

you  do  not  omit  by  reason  of  any  liberty  of  your  county,  but  that  you 
take  C.  D.  late  of  being  outlawed  in  your  said  county,  [^or  *'  in  the 

county  of  ,"  where  the  outlawry  waif']  on  the  day  of  last 
past,  at  the  suit  of  ^.  B.  in  an  action  of  deht^  [if  the  writ  issue  into  a 
county  different  from  that  in  which  defendant  was  outlawed^  say,  "  as  our 
Sheriff  of  returned  to  us,  (or  in  C,  P. '  to  our  justices,'  or  in  Exch. 

*  to  our  barons  of  our  Exchequer,')  at  Westminster,  at  a  certain  day 
now  past,"]  if  he  shall  be  found  in  your  bailiwick,  and  him  safely  keep,  so 
that  you  may  have  his  body  before  us,  [or  in  C,  P.  "  before  our  justices," 
or  in  Exch,  "  before  the  barons  of  our  said  Exchequer,"]  at  Westminster, 
on  ,  to  do  and  receive  what  our  said  Court  [or  *' justices,"  or  '*  ba- 

rons,"] shall  consider  of  him  In  this  behalf,  and  have  there  this  writ. 
Witness,  &c. 

The  like  to  the  County  Palatine  of  Lancaster. 

Victoria,  &c.  to  our  Chancellor  of  our  county  palatine  of  Lancaster,  or 
to  his  deputy  there,  greeting :  We  command  you,  that  by  our  writ,  under 
the  seal  of  our  said  county  palatine  to  be  duly  made  and  directed  to  the 
Sheriff  of  the  same  county,  you  cause  the  said  Sheriff  to  be  commanded 
that  he  do  not  omit  by  reason  of  any  liberty  of  his  county,  but  that  he 
take  C  D.  late  of  ,  being  outlawed  [&c.  proceed  as  directed  in  the 

preceding  form  fl  if  he  shall  be  found  in  his  bailiwick,  and  him  safely  keep, 


(t)  The  capias  utlagatum  is  either 
general  or  special ;  that  is.  against 
the  person  only,  or  against  the  person, 
lands  and  goods  of  the  defendant ;  it 
may  issue  into  any  county  without 
being  a  testatum  writ,  1  Vent.  33 ; 
if  the  defendant  be  arrested  on  this 
writ  the  Sheriff  shall  discharge  him 
upon  an  attorney's  undertaking  in  wri- 
ting  to  appear  for  the  defendant  and 
reverse  the  outlawry.  (4  &  5  W.  & 
M.  c.  18,  8.  4.)  The  plaintiff  may 
consent  to  the  defendant's  discharge 
by  supersedeas  upon  bis  entering  an 
appearance.  A  bankrupt  cannot  be 
arrested  hereon  within  the  forty4wo 
days  given  him  by  the  1 17th  section 
of  the  6  Geo.  4,  c.  16,  an4  if  he  be, 
the  Court  of  Bankruptcy  will  discharge 
him.  Ex  parte  Hemsleyt  1  D.&  C.  16; 
whether  bankruptcy  and  certiBcate  are 
good  grounds  of  discharge  does  not 
seem  quite  clear  ;  semhUf  not ;  Beau- 
champ  V.  Tnnikins,  3  Taunt.  141  ;  sem- 
ble  also  that  in  such  a  case  an  appear- 
ance should  be  entered,  and  then  a 
summary  application  made  to  the 
Court,  Summervil  v.  Watkins,  14  East, 
536;  if  z.feme  sole  be  waived ,  and  she 
marry  after  the  exigent,  but  before  the 
outlawry,  she  may  nevertheless    be 


taken  on  this  writ,  Barues,  321  ;  2 
Wils.  127.  If  the  defendant  enters 
an  appearance  to  the  original  action 
the  property  is  never  extended  under 
the  special  utlagatum.  In  case  of  noa 
appearance  the  Sheriff  must  summon 
a  jury  to  inquire  of  the  defendant's 
property  real  and  personal,  in  posses- 
sion and  in  action,  and  to  appraise  the 
same ;  witnesses  must  be  subpoenaed 
as  in  other  cases. 

The  Court  will  not  on  the  4  &  5 
W.  &  M.  c.  18,  ss.  4  and  5,  restore 
goods  taken  on  a  special  capias  utla- 
gatum,  1  Tidd,  133.  Where  the  She- 
riff has  seized  and  taken  an  inquisition, 
but  there  has  been  no  venditioni  ex- 
ponas, the  Sheriff  is  not  entitled  to 
poundage,  Graham  v.  GriU,  2  M .  & 
S.  294.  A  landlord  is  entitled  to  a 
year's  rent,  where  goods  are  taken 
under  this  writ,  St.  JohrCs  College  v. 
Murcott,  7  T.  R.  259.  An  outer  door 
may  be  broken  open  to  take  the  de- 
fendant or  his  goods,  Rex  v.  Bird,  2 
Show.  87 ;  »ed  vide  Cro.  Eliz.  908  ; 
it  cannot  be  executed  on  a  Sunday, 
Osborne  v.  Carter,  Barnes,  319.  Deer 
in  a  park  cannot  be  extended  on  a  ca- 
pias utlagatum  (10  Hen.  7,  c.  7.) 
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80  that  he  may  have  his  body  before  us  [&c.  conclude  at  in  the  preceding 
formJ] 

Special  Capias  Utlagatum, 

Victoria,  &c.  to  the  SherifT  of  ,  greeting :  We  command  yon,  that 
you  do  not  omit  by  reason  of  any  liberty  of  your  county,  but  by  the  oath 
of  good  and  lawful  men  of  your  said  counly  you  diligently  inquire  what 
goods  and  chattels,  lands  and  tenements,  C.  D.  late  of  ,  hath  or  had  in 
your  baUiwick,  on  the  day  of  last  past,  or  at  any  time  afterwards, 
on  which  day  he  was  outlawed  in  your  county,  [or  '*  in  the  county  of 
,"]  at  the  suit  of  ^.  B.  in  an  action  of  debt,  as  you  have  lately  re- 
turned to  us,  [or  in  C.  P.  "  to  our  justices,"  or  in  Exch.  "  to  the  barons 
of  our  Exchequer."]  [If  the  torit  issue  into  a  county  different  from  that 
in  which  defendant  was  outlawed^  here  say  "  as  our  Sheriff  of  returned 
to  us,  (or  in  C.  P. '  to  our  justices,'  or  in  Exch.  *  to  the  barons  of  our  Ex- 
chequer,') at  Westminster,  at  a  certain  day  now  past,"]  and  by  their  oath 
cause  the  same  to  be  extended  and  appraised,  according  to  the  true  value 
thereof;  and  what  you  find  by  that  inquisition  take  into  your  hands,  and 
cause  to  be  safely  kept,  so  that  you  answer  to  us  for  the  true  value  and 
issues  thereof;  and  having  so  extended  and  appraised  the  same,  what  you 
shall  have  done  thereupon  make  known  to  us,  [or  in  C,  P.  "  to  our  jus- 
tices," or  in  Exch,  "  to  the  barons  of  our  said  Excheouer,"]  at  West- 
minster, on  ,  distinctly  and  plainly,  under  your  seal,  and  the  seals 
of  those  by  whose  oath  you  shall  have  made  that  extent  and  appraise- 
ment. And  for  that  the  said  C.  D,  so  being  outlawed  conceals  himself, 
and  runs  up  and  down  in  your  county  in  contempt  of  us,  and  in  prejudice 
of  our  crown,  as  we  are  informed :  We  command  you  that  you  take  the 
said  C.  D,  wheresoever  he  shall  happen  to  be  found  in  your  bailiwick,  as 
well  within  liberties  asjwithout,  and  keep  him  safely,  so  that  you  mayjhave 
his  body  before  us,  [or  in  C.  P.  "  before  our  justices,"  or  in  Exch.  "  be- 
fore the  barons  of  our  said  Exchequer,"]  at  Westminster,  at  the  aforesaid 
time,  to  do  and  receive  what  our  said  Court,  [or  **  justices,"  or  "  barons,"] 
shall  consider  of  him  in  this  behalf,  and  have  there  this  writ   Witness,  &c. 

Return  thereto. 

The  execution  of  this  writ  appears  in  a  certain  inquisition  to  this  writ 
annexed. 

Inquisition  thereon, 

(to  wit.)    An  inquisition  indented,  taken  at  in  the  county 

of  ,  on  the  day  of  ,  in  the  second  year  of  the  reign  of 

our  sovereign  lady  Victoria,  before  me  G.A.  Sheriff  of  the  said  county, 
by  virtue  of  the  Queen's  writ  to  me  directed  and  to  this  inquisition  an- 
nexed, upon  the  oath  of  A.  B.,  C,  D.,  E.  P.,  [&c.  set  out  the  names  of 
aU  the  jurors,']  honest  and  lawful  men  of  my  bailiwick,  who,  being  sworn 
and  chared  to  inquire  of  all  such  matters  and  things  as  in  the  said  writ 
are  mentioned  and  contained,  on  their  oath  say,  that  C.  D.  in  the  said 
writ  to  this  inquisition  annexed,  on  ,  on  which  day  he  was  out- 

lawed in  the  said  county,  [or  "  in  the  county  of  ,"  or  "in  London,"] 
at  the  suit  of  A,  B,  in  an  action  of  debt,  whereof  he  b  convicted,  was  and 
yet  is  possessed  of  the  goods  and  chattels  following,  that  is  to  say,  [set 
out  the  goods,]  of  the  value  of  £  ,  as  of  his  own  proper  goods  and 

chattels,  [or  U^ he  have  no  goods,  say,  "had  no  goods  or  cnattels  in  my 
bailiwick  to  the  knowledge  of  the  said  jurors  "] :  And  the  jurors  afore- 
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said,  upon  their  oath  aforesaid,  do  further  say,  that  the  said  C.  D,  on 
last  past,  (on  which  day  he  was  outlawed  as  aforesaid,)  was  and 
yet  is  seised  in  hiu  demesne  as  of  foe  [as  the  case  may  belt  of  and  in  [two 
messuages,  two  yards,  and  ten  acres  of  laud,]  with  the  appurtenances, 
situate  m  the  pansh  of  ,  in  the  said  county,  now  in  the  tenure  and 

occupation  of  T.  R,,  of  the  yearly  value  of  £  ,  in  all  issues  heyond 
reprises :  all  and  singular  which  said  [goods  and  chattels,  .tenements  and 
premises,]  1  the  said  Sheriff,  hy  virtue  of  the  said  writ,  on  the  said  day 
of  the  taking  of  this  inquisition,  have  taken  and  caused  to  he  seized  into 
the  hands  of  our  said  lady  the  Queen,  as  hy  the  said  writ  I  am  com- 
manded :  And  the  Jurors  aforesaid,  upon  their  oath  aforesaid,  do  ftirther 
say,  that  the  said  C.  D.  on  last  past,  (on  which  day  he  was  out- 

lawed as  aforesaid,)  or  at  any  time  afterwards,  had  not  nor  hath  he  any 
other  or  more  [goods  or  chattels,  lands  or  tenements,]  in  my  bailiwick, 
to  the  knowledge  of  the  said  jurors.  In  witness  whereof,  as  well  I  the 
said  Sheriff  as  the  jurors  aforesaid,  have  severally  set  our  respective  seals 
to  this  inquisition,  on  the  day  and  year  and  at  the  place  aforesaid. 

[Signatures  and  seals  of  the  Sheriff  and  jurors.'] 

Venditioni  exponas  (k), 

Victoria,  &c.  to  the  Sheriff  of  ,  greeting :  Whereas  by  an  inqui- 

sition indented  taken  before  you,  at  in  your  county,  on  the 

day  of  ,  in  the  year  of  our  reign,  by  virtue  of  our  writ  of 

special  capias  utlagatum,  under  the  seal  of  our  Court  of  King's  Bench, 
[or  **  Common  Pleas,"  or  "  Exchequer  of  Pleas,"]  to  you  the  said  Sheriff 
directed,  whereby  we  commanded  you  to  inquire  what  goods  and  chattels, 
lands  and  tenements,  C,  D,  late  of"^  had  in  your  bailiwick,  the 

day  of  then  last  past,  or  at  any  time  afterwards,  on  which  day  he 

was  outlawed  in  vour  said  county,  at  the  suit  ofA.B.  in  an  action  of 
debt,  it  was  found  hy  the  oath  of  £.  1*.  and  other  good  and  lawfiil  men 
of  your  said  county,  that  C.  D,  in  the  said  writ  named,  on  the  day 

of  then  last,'  on  which  day  he  became  outlawed,  and  on  the  day  of 
taking  the  said  inquisition,  was  possessed  as  of  his  own  proper  goods  and 
chattds,  of  and  in  the  several  goods  and  chattels  particularly  mentioned 
and  expressed  in  the  schedule  or  inventory  thereof  hereunto  annexed, 
which  said  goods  and  chattels  were  worth  to  be  sold  the  sum  of  £  , 

all  which  said  snoods  and  chattels  you  the  said  Sheriff,  by  virtue  of  omr 
said  writ,  on  the  day  of  taking  the  said  inquisition,  did  seize  and  take 
into  our  hands,  as  by  the  said  writ  and  inquisition  taken  thereupon,  tran- 
scribed into  our  Court  of  Exchequer,  and  there  remaining  in  the  custody 


(k)  When  the  capias  utlagatum  and 
the  Sheriff's  return  have  been  filed 
with  the  clerk  of  the  exigents,  a  tran- 
script of  it  is  made  out  by  him  ;  the 
transcript  is  then  taken  to  one  of  the 
clerks  in  the  Exchequer,  who  makes 
out  the  venditioni  exponaSf  command- 
ing the  Sheriff  to  sell  the  goods ;  a 
levari  facias  to  extend  his  freehold 
land ;  and  a  $ci.  fa.  to  recover  debts 
due  to  the  defendant,  or  a  teqiiestration, 
as  the  case  may  be ',  Rex  v.  Hind, 
1  Dowl.  286. 

Jf  the  proceeds  of  the  sale  do  not 


amount  to  50^.  the  Court  of  Exche- 
quer will,  on  motion,  order  the  Sheriff 
to  pay  it  over ;  if  they  exceed  50/.  a 
petition  must  be  sent  to  the  Lords  of 
the  'J^reasury,  or  by  their  leave  a  lease 
or  grant  of  the  Quen's  right  to  levy 
the  issues  of  the  defendant's  freehold 
lands  may  be  obtained.  After  the 
warrant,  and  the  Attorney-generars 
consent  for  the  payment  of  the  money 
in  the  hands  of  the  Sheriff,  the  Court 
will,  under  circumstances,  stay  the 
making  of  an  order  for  the  payment; 
Rex  V.  Buchanan,  1  C.  &  M.  195. 


COUNTY  COURT — OUTLAWRY  ON  FINAL  PROCESS.  105 

of  our  remembrancer,  more  fully  appears :  And  we  being  desirous  to  be 
satisfied  of  the  value  of  the  said  goods  and  chattels  in  the  said  inquisition 
mentioned,  as  is  just,  command  you  that  you  sell  or  cause  to  be  sold  the 
said  goods  and  chattels,  and  every  part  thereof,  for  the  best  price  that 
can  be  got  for  the  same,  and  at  the  least  for  the  said  sum  of  £  ,  at 

which  they  were  so  appraised  as  aforesaid,  so  that  you  have  the  sum  of 
money  arising  by  such  sale  before  the  barons  of  our  Exchequer  at  West- 
minster, the  day  of  this  instant  ,  then  and  there  to  be  paid 
to  our  use ;  and  that  you  make  then  and  there  distinctly  and  plainly  ap- 
pear to  our  said  barons  all  that  you  shall  do  concerning  the  premises ;  and 
have  there  this  writ.    Witness,  &c. 

By  the  said  transcript,  and  by  the  barons. 

Return  thereto. 

By  virtue  of  this  writ  to  me  directed,  I  have  caused  the  goods  and 
chattels  in  the  schedule  hereunto  annexed  mentioned  to  be  sold  for 
£  ,  being  the  best  price  I  could  get  for  the  same ;  which  money 

I  have  before  the  barons  of  the  Queen's  Exchequer  at  Westminster,  on 
the  day  within  mentioned,  ready  to  be  paid  to  her  Majesty's  use,  accord- 
ing to  the  command  of  this  writ. 

The  answer  of  G,  A,  Sheriff. 

Levari  facias, 

Victoria,  &c.  to  the  Sheriff  of  greeting :    Whereas  G.  A.  our 

late  Sheriff  of  ,  by  virtue  of  our  writ  ot  capias  utlagaturo,  issuing 

out  of  our  Court  of  King's  Bench  [or  "  C.  P."  or  "  Exch.  of  Pleas,"]  at 
Westminster,  against  C.  D.  late  of  ,  who  was  outlawed  in  the 

county  of  [or  "in  London, 'H  on  the  day  of  ,  in  the 

second  year  of  our  reign,  at  the  suit  of  ^.  B.  in  an  action  of  debt,  to 
our  said  late  sheriff  directed,  on  the  day  of  ,  in  the 

year  aforesaid,  seized  and  took  into  our  hands  a  certain  [here  state  the 
real  property  seized,  as  the  case  may  be"]  :  which  said  &c.  were  found  to 
be  the  property  of  the  said  C.  D.  as  by  the  transcript  of  the  said  writ  of 
capias  utlagatum,  and  the  return  thereof,  and  of  a  certain  inquisition 
thereupon  taken,  certified  unto  our  Exchequer,  and  there  in  our  custody 
remaining,  more  fully  appears :  Now  we,  being  desirous  to  be  satisfied 
of  the,  &c.  from  the  said  time  of  taking  thereof  into  our  hands,  and  which 
have  not  been  answered  to  us,  and  also,  &c.  with  all  the  speed  we  can, 
as  is  just,  do  command  you  that  you  omit  not  by  reason  of  any  liberty  of 

J^our  county,  but  that  you  enter  the  same,  and  cause  to  be  raised,  col- 
ected,  and  levied  the  said  last-mentioned,  &c.  and  also  as  the  same  shall 
from  time  to  time  become  due  as  aforesaid  :  And  have  the  monies  which 
you  shall  so  cause  to  be  raised,  collected,  and  levied,  before  the  barons 
of  our  Exchequer  at  Westminster,  on  ,  to  be  then  and  there  paid 

to  our  use ;  and  have  there  this  writ.    Witness,  &c. 


Outlawry  on  Final  Process.  q   , 

The  main  distinguishing  features  between  outlawry  on  mesne  °^  ^"^**  P""®" 

and  final  process  are — that  on  final  process  no  writ  of  procla-  j.   *  h*  ^  . 

mation  is  required ;  and  that  if  the  defendant  be  arrested  on  the  gaished 

capias  utlaffatum  he  must  remain  in  custody  until  the  outlawry  ^^^  ^^^^  ^° 
r  -t:>  J  J   mesne  pro- 

cess. 
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be  reversed  (l) ;  the  first  step  on  final  process  is  of  course  a  ca. 
sa.  and  not  a  summons,  but  after  the  return  of  "  non  est  inventus*' 
to  the  ca.  sa.  the  proceedings  are  exactly  the  same,  and  there- 
fore need  no  comment. 


Outlawry  on  Criminal  Process. 
So  much  information  is  conveyed  to  us  in  the  report  of  the 
case  of  "  The  King  v.  Yandell  (m),"  that  we  consider  it  best  for 
all  practical  purposes  to  transcribe  the  assignment  of  error  and 
Lord  Kenyon's  judgment. 
Assignment       Assignment  of  Error,     "  And  hereupon  the  said  /.  Y.,  J.  F., 
errors.      ^^^  j^  y^  come  in  their  proper  persons  and  severally  say  that 
in  the  record  and  process,  and  also  in  the  publication  of  the 
aforesaid  outlawry,  there  is  manifest. error  in  this  ;  that  the  said 
J.  Y.,  J,  Y.,  and  J.  Y,  are  alleged  to  be  a  fiflh  time  demanded 
and  outlawed  on  the  19th  day  of  May  in  the  thirtieth  year  of 
the  reign  of  our  lord  the  now  King,  when  it  appears  by  the  writ 
of  proclamation,  which  is  alleged  to  have  issued  on  Thursday 
the  ^5th  day  of  March  in  the  thirtieth  year  aforesaid,  and  the 
proclamations  returned  thereon,  that  they  the  said  J.  F.,  J.  F., 
and  J,  Y,  had  a  day  given  to  render  themselves  to  the  Sheriff, 
so  that  he  might  have  their  bodies  before  the  justices  therein 
named,  until  the  assizes  and  general  session  of  oyer  and  ter- 
miner and  gaol  delivery,  holden  for  the  county  of  S,  next  after 
the  18th  day  of  April,  in  the  thirtieth  year  aforesaid,  being  the 
9th  day  of  August,  in  the  thirtieth  year  aforesaid  ;  therefore  in 
Second         that  there  is  manifest  error.    There  is  also  error  in  this,  that 
^rror.  ^Q  yf^i  Qf  exigent  appears  to  have  issued  contrary  to  the  statute 

in  that  case  made  and  provided  against  /.  Y.,  who  is  only  charged 
as  accessary  after  the  fact  to  a  felony  alleged  to  have  been  com- 
mitted by  J,  Y,  and  J.  F.,  and  appears  to  be  outlawed  by  the 
same  judgment  as  that  whereby  the  said  principals  are  out- 
lawed ;  whereas  by  the  law  of  the  land  none  shall  be  outlawed 
as  accessories  until  the  principals  be  attainted,  but  their  exigent 
shall  remain  until  such  principal  be  attainted  by  outlawry  or 
otherwise  ;  therefore  in  that  there  is  manifest  error.  There  is 
also  error  in  this,  that  the  writ  of  capias  which  is  alleged  to 
have  issued  on  Monday  the  28th  day  of  July,  in  the  twenty- 
eighth  year  of  the  reign  of  our  said  lord  the  King  is  not  retnm- 


(0  WUkt'i  case,  4  Burr.  2540.        (m)  Rei  v.  Yandell,  4  Term  Rep.  533. 
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able  as  the  statute  in  that  case  made  and  provided  directs ;  nor 
does  it  appear  that  there  is  comprised  therein  any  command  to 
the  Sheriff  to  cause  to  be  seized  the  chattels  of  the  said  J.  F., 
J.  K,  and  7.  K,  and  safely  to  keep  them  till  the  day  of  the  said 
writ  returned,  as  by  the  law  of  the  land  is  required ;  neither  is 
it  alleged  that  the  said  /.  F,,  /.  F.,  and  /.  F.  did  not  appear 
before  the  exigent  was  awarded,  as  by  the  law  of  the  land  ought 
to  have  been  alleged  ;  therefore  in  that  there  is  manifest  error. 
There  is  also  error  in  this,  that  it  is  not  expressly  alleged  that 
the  writs  of  proclamation  or  either  of  them  were  or  was  de- 
livered to  the  said  Sheriff  three  months  before  the  return  of  the 
same,  as  by  law  it  ought  to  have  been  alleged  ;  therefore  in  that 
there  is  manifest  error.  There  is  also  error  in  this,  that  the 
said  writs  of  proclamation  do  not  appear  to  be  issued  or  exe- 
cuted as  the  statute  in  that  case  made  and  provided  requires  ; 
therefore  in  that  there  is  manifest  error.  There  is  also  error 
in  this,  that  it  is  not  alleged  in  the  returns  to  the  said  writs  of 
proclamation,  that  the  said  /.  F.,  /.  F.,  and  /.  F.  did  not,  after 
the  making  of  each  of  the  said  several  proclamations,  required 
by  the  said  writs,  appear  and  render  themselves  to  the  said 
Sheriff,  as  by  the  law  of  the  land  it  ought  to  have  been  alleged ; 
therefore  in  that  there  is  manifest  error.  Wherefore  the  said 
J,  F.,  7.  F.,  and  /.  F.  severally  pray  that  the  outlawry  afore- 
said, for  the  errors  aforesaid,  and  other  the  errors  appearing  in 
the  record  and  process  aforesaid  may  be  reversed,  and  held  for 
nothing ;  and  that  they  may  severally  be  restored  to  the  com- 
mon law,  and  to  all  which  they  have  lost  by  occasion  of  the 
outlawry  aforesaid.  And  /.  T,  esq.,  coroner  and  attorney  of 
our  present  sovereign  lord  the  King,  in  the  Court  of  our  said 
lord  the  King,  before  the  King  himself,  who  for  our  said  lord 
the  King  in  this  behalf  prosecuteth,  being  present  here  in  Court 
in  his  proper  person,  and  having  heard  the  matters  aforesaid 
above  assigned  for  error,  for  our  said  lord  the  King  saith  that 
in  the  record  and  process,  and  also  in  the  publication  of  the 
aforesaid  outlawry,  there  is  not  any  error  ;  therefore  he  prayeth 
that  the  said  Court  of  our  said  lord  the  King  now  here  may 
proceed  to  examine  as  well  the  record  and  process,  and  also  the 
publication  of  the  aforesaid  outlawry,  as  the  matters  above  as- 
signed and  alleged  for  error,  and  that  the  outlawry  aforesaid 
may  in  all  things  be  affirmed,  &c." 

"  Lord  Kenyon,  Ch.  J.   delivered  the  unanimous  opinion  of 
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the  Court  as  follows : — The  objections  made  to  this  outlawry 
on  the  first  argument  were  divided  and  subdivided  into  seven- 
teen in  number  ;  many  of  them  were  so  fully  answered  at  the 
bar,  that  the  counsel  for  the  prisoners  upon  the  second  argu- 
ment rightly  confined  himself  to  the  seven  following  objections, 
of  which  I  shall  take  notice  in  the  order  in  which  they  were 
made.  1st.  That  the  prisoners  have  a  day  given  to  them  upon 
the  record  to  appear  afler  the  outlawry  was  pronounced.  2dly. 
That  the  writ  of  exigent  is  contrary  to  the  statute  of  Westm.  1, 
c.  14.  3dly.  That  the  second  writ  of  capias  is  bad,  because  it 
does  not  contain  a  command  to  seize  the  goods  of  the  prisoners. 
4thly.  That  it  is  not  alleged  that  each  writ  of  proclamation  was 
delivered  to  the  Sheriffs  three  months  before  the  return  of  it. 
5thly.  That  the  writs  of  proclamation  were  neither  issued,  or 
executed,  according  to  the  statute.  6thly.  That  it  is  not  al- 
leged after  each  proclamation  that  the  prisoners  did  not  appear 
and  render  themselves  ;  and  Tthly.  That  the  names  of  the  co- 
roners, by  whom  the  outlawry  was  pronounced,  are  not  sub- 
scribed to  this  record. 

"  As  to  the  first  objection ;  if  it  were  well  founded  in  fact, 
we  think  it  would  have  been  fatal,  according  to  the  judgment 
of  this  Court  in  the  case  of  The  King  against  Barrington.  But 
the  two  cases  are  not  alike  ;  and  it  will  be  sufficient  to  state  the 
record  only,  to  show  the  material  distinction  between  them,  and 
to  prove  it  to  be  as  clear  that  these  prisoners  had  not  a  day 
given  to  them  to  appear  afler  the  outlawry,  as  it  was  that  Bar- 
rington had  such  a  day  given  to  him.  In  Barrington's  case  the 
prisoner  was  outlawed  on  the  21st  February;  and  the  writ  of 
proclamation  required  the  Sheriffs  to  proclaim  him,  so  that  he 
should  be  before  the  justices  of  the  peace  at  the  general  sessions 
of  the  peace  to  be  holden  for  the  county  aforesaid  next  after 
the  first  day  of  February  next  ensuing ;  and  the  return  by  the 
Sheriffs  to  that  writ  was  that  he  had  proclaimed  the  said  George 
Barrington,  that  he  should  be  before  his  Majesty's  justices  of 
the  genrral  sessions  of  the  peace  last  within  mentioned.  The 
next  sessions  of  the  peace  were  holden  on  the  25  th  February ; 
so  that  by  the  terms  of  the  writ,  and  by  the  proclamation  too, 
the  prisoner  had  a  day  given  to  him  to  appear  till  the  25th  Feb- 
ruary ;  and  if  he  had  appeared  on  that  day,  he  would  have  com- 
plied with  the  requisition  of  the  writ,  and  have  saved  his  de- 
fault.    But  he  was  outlwed  before  that  day  came,  viz.  on  the 
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21st  February;  and  upon  that  ground  the  Court  held  the  out- 
lawry bad.  In  the  present  case  the  writs  of  proclamation  were 
issued  by  the  Courts  of  oyer  and  terminer,  requiring  proclama- 
tions to  be  made  that  the  prisoners  render  themselves  to  the 
Sheriff*,  so  that  he  might  have  their  bodies  before  the  justices, 
&c.  at  the  next  sessions  of  oyer  and  terminer,  to  be  holden  for 
the  said  county ;  and  the  prisoners  were  proclaimed  at  the 
proper  times  and  places  before  the  return  of  those  writs  to  sur- 
render themselves  to  the  Sheriff.  Under  these  writs  it  was  the 
duty  of  the  prisoners  to  render  themselves  to  the  Sheriff  before 
the  fifth  County  Court ;  or  in  default  of  doing  so,  they  stood 
liable  to  the  outlawry.  It  is  impossible  to  allow  this  objection, 
without  saying  in  broad  terms  that  an  outlawry  (which  is  a  legal 
process,  sanctioned  by  all  the  authorities  in  the  law,  both  an- 
cient and  modern,  and  interwoven  in  the  constitution  itself^) 
never  can  legally  exist  in  this  country.  By  law  the  outlawry 
must  be  completed  before  the  return  of  the  writ  of  exigent. 
That  writ  requires  the  Sheriff  to  call  the  party  from  County 
Court  to  County  Court,  till  he  is  outlawed :  and  if  the  Sheriff 
neither  bring  in  the  party  on  a  caption  or  render  before  the 
outlawry,  or  return  a  complete  outlawry  at  the  time  that  the 
writ  of  exigent  is  returnable,  he  has  not  complied  with  the  writ, 
or  done  his  duty.  In  this  case,  therefore,  no  day  was  given  to 
the  prisoners  to  surrender  themselves  to  the  justices  on  the  re- 
turn of  the  exigent  and  proclamation,  but  they  were  required  to 
surrender  themselves  to  the  Sheriff;  which  is  the  accurate  and 
correct  mode  of  proceeding. 

"  The  second  objection  is  that  the  writ  of  exigent  is  contrary 
to  the  statute  of  Westm.  1,  c.  14.  The  statute  of  3  £dw.  1,  c. 
14,  enacts  that  no  accessory  be  outlawed  until  he  that  is  ap- 
pealed of  the  deed  be  attainted.  But  that  statute  relates  solely 
to  the  case  of  the  accessory,  and  in  no  wise  applies  to  a  pro- 
ceeding against  the  principal.  The  statute  mentions  the  case 
of  an  appeal  only ;  but  it  has  been  determined  that  it  extends  to 
indictments  as  well  as  to  appeals.  And  in  Bro.  tit.  Exigent, 
pi.  44,  it  is  said  that  if  it  appear  in  the  writ  of  appeal  that  one 
is  principal  and  others  accessories  in  an  appeal  against  three, 
there  the  exigent  shall  not  issue  against  the  accessories,  until 
the  principal  be  outlawed.  But  if  it  do  not  appear  by  the  writ, 
then  it  is  not  error,  though  the  exigent  issue  against  all  to- 
gether.    This  authority  relates  to  the  case  of  the  accessory  only. 
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and  by  no  means  proves  that,  if  tlie  process  be  erroneous  as  to 
the  accessory,  it  shall  be  so  in  respect  of  the  principal  also. 
Another  case  quoted  in  behalf  of  the  prisoners  was  1  Bulstr. 
74 ;  where  in  an  appeal  against  several,  some  as  principals,  and 
one  as  accessory,  the  accessory  pleaded  that  there  was  no  such 
person  in  rerum  naiwrd  as  one  of  the  principals ;  and  that  was 
holden  to  be  a  good  plea.  This  case  proves  only  that  in  an  ap- 
peal an  accessory  may  plead  the  misnomer  of  the  principal ; 
and  if  by  any  means  an  end  be  put  to  the  indictment  or  appeal 
against  the  principal,  most  unquestionably  it  must  fail  as  against 
the  accessories  also.  In  this  point  there  seems  to  be  a  distinc- 
tion between  an  appeal  and  an  indictment ;  for  S  H.  H.  P.  C. 
201,  says,  if  an  appeal  be  brought  against  a  man  as  accessory 
to  two,  he  must  be  proved  accessory  to  both  :  but  if  he  be  in- 
dicted as  accessory  to  two,  he  may  be  convicted  on  evidence 
which  proves  him  accessory  to  one  only.  And  in  2  H.  H.  P.  C. 
177,  it  is  expressly  laid  down  that,  if  several  persons  be  in- 
dicted for  one  offence,  misnomer  or  want  of  addition  of  one 
quashes  the  indictment  only  against  him ;  and  the  others  shall 
be  put  to  answer ;  for  they  are  in  law  as  several  indictments  ; 
and  so  in  trespass.  If  the  indictment  be  considered  as  several 
against  each  defendant,  which  we  think  it  must  be,  this  objec- 
tion, though  it  is  materia],  and  has  already  been  allowed  in  the 
case  of  the  accessory,  cannot  avail  the  principals.  And  so  it  is 
laid  down  by  Serjt.  Hawkins  in  b.  2,  c.  27,  s.  130 ;  who  says, 
'  that  it  seems  to  be  agreed  that  wherever  some  of  the  defend- 
ants are  expressly  charged  as  principals,  and  others  as  acces- 
sories, before  the  award  of  the  exigent,  the  outlawry  of  those 
charged  as  accessories  cannot  be  but  reversible.'  I  lay  out  of 
the  case  all  the  authorities,  quoted  relative  to  civil  actions,  be- 
cause they  proceed  on  a  very  different  ground.  There  the 
judgment  given  for  damages  is  entire ;  and  if  it  cannot  be  sup- 
ported against  all,  it  must  be  reversed  in  toto ;  because  the 
Court  cannot  sever  the  damages,  and  say  that  each  defendant 
shall  be  severally  liable  for  his  proportion  of  them.  But  even 
in  those  cases,  if  different  parts  of  a  judgment  can  be  severed, 
the  Court  will  reverse  it  in  part,  and  affirm  it  for  the  residue ; 
as  appears  by  the  case  quoted  from  2  Rol.  Rep.  136,  and  many 
more  modern  determinations. 

**  The  third  objection  is,  that  the  second  writ  of  capias  is  bad, 
because  it  does  not  contain  a  command  to  the  Sheriff  to  seize 
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the  goods  of  the  prisoners,  which  it  was  argued  was  required 
hy  the  statute,  for  the  purpose  of  giving  the  party  notice.    This 
objection  is  founded  on  the  stat.  Z5  Ed.  3,  st.  5,  c.  14,  which 
enacts  *  that  after  any  man  is  indicted  of  felony  before  the  jus- 
tices in  their  sessions  to  hear  and  determine,  it  shall  be  com- 
manded to  the  Sheriff  to  attach  his  body  by  writ,  or  by  pre- 
cept, which  is  called  a  capias  :  and  if  the  Sheriff  return  that  the 
body  is  not  found,  another  capias  shall  be  incontinently  made 
returnable  at  three  weeks  after ;  and  in  the  same  writ  it  shall 
be  comprised  that  the  Sheriff  shall  cause  to  be  seized  his  chat- 
tels, and  safely  to  keep  them  till  the  day  of  the  writ  returned. 
And  if  the  Sheriff  return  that  the  body  is  not  found,  and  the 
indictee  coraeth  not,  the  exigent  shall  be  awarded,  and  the  chat- 
tels shall  be  forfeit,  as  the  law  of  the  crown  ordaineth :  but  if 
he  come  and  yield  himself,  or  be  taken  by  the  Sheriff  before 
the  return  of  the  second  capias,  then  the  goods  and  chattels 
shall  be  saved.'     If  this  statute  were  ever  intended  to  apply  to 
a  Court  of  assizes,  and  oyer  and  terminer,  to  be  sure  the  lan- 
guage of  it  is  very  incorrect :  for  when  an  act  mentions  justices 
in  their  sessions,  the  natural  and  most  obvious  meaning  of  those 
words  is  the  justices  of  the  peace  in  their  general  or  quarter 
sessions.     But  the  provision  made  by  it  is  totally  incompatible 
with  a  Court  of  assizes,  and  oyer  and  terminer ;  for  there  never 
was  a  period  in  the  annals  of  this  country,  when  that  Court  sat 
firom  three  weeks  to  three  weeks.     Lord  Ch.  J.  Hale,  in  2  PI. 
Cr.  195,  considers  the  statute  as  inapplicable  to  this  Court  or 
to  any  Court  where  the  justices  sit  by  commission ;  for  (says 
he)  the  second  capias  is  to  be  returnable  at  three  weeks  after, 
which  may  be  out  of  term,  or  after  the  sessions  of  the  justices 
are  ended.     We  concur  in  this  opinion ;    and  we  think  it  is 
strongly  fortified  by  the  stat.  of  8  Hen.  6,  c.  10,  and  the  con- 
struction which  Lord  Ch.  J.  Hale  has  put  upon  it.     That  act 
consists  of  two  parts ;    1st.  That  a  second  capias  shall  issue 
where  the  party  is  in  a  foreign  country ;  ^dly.  If  the  party  be 
conversant  in  the  county  where  he  was  indicted  at  the  time  of 
the  felony,  the  process  shall  be  as  hath  been  used  before  this 
time  ;  which  words  Lord  Ch.  J.  Hale  renders  thus,  the  process 
shall  be  as  it  was  at  common  law.     In  the  same  page  Lord  Ch. 
J.  Hale  states  it,  as  clear  and  unquestionable^  that  at  that  day 
the  process  in  case  of  an  indictment  of  any  felony  was  only  one 
capias,  and  then  an  exigent.     If  so,  undoubtedly  the  stat.  of 
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25  Edw.  Sy  which  requires  two  capiases  could  not  extend  to  all 
Courts  of  oyer  and  terminer  ;  and  if  it  do  not,  it  must  neces- 
sarily be  confined  to  the  sessions  of  the  justices  of  the  peace. 
Hawkins  makes  a  distinction  as  to  the  process  upon  indictments 
and  appeals  for  ofiences  which  are  or  are  not  capital :  but  I 
shall  not  pursue  that  inquiry  farther,  because  we  do  not  feel 
ourselves  called  upon  to  say  in  this  case  whether  two  capiases 
were  necessary,  or  whether  one  only  was  sufficient.  Lord  Ch. 
J.  Hale  makes  a  qusere  as  to  the  usage  on  the  stat.  of  25  Edw. 
3,  If  that  usage  has  been  consistent  with  what  we  consider  as 
the  true  and  plain  construction  of  the  words  of  the  statute,  it 
will  greatly  fortify  that  opinion  :  if,  on  the  contrary,  the  usage 
has  been  the  other  way,  it  will  be  incumbent  on  the  Court,  not- 
withstanding what  is  said  by  Hale,  to  see  if  the  statute  can  be 
made  consistent  with  it.  All  the  precedents,  which  we  have 
been  able  to  find  on  this  subject,  are  one  way.  In  The  King 
V.  Morley,  Trem.  Ent.  280  ;  in  The  King  v.  Cranstoun^  and  in 
The  King  v.  Barrington^  there  was  a  second  capias ;  and  in 
neither  of  them  is  there  any  command  to  seize  the  goods.  The 
King  v.  Morley  was  a  case  of  some  authority  beyond  the  mere 
precedent;  for  it  appears  in  3  Keb.  125,  that  a  writ  of  error 
was  brought ;  and  though  objections  were  taken  to  the  indict- 
ment, yet  none  were  made  against  the  process.  The  words  of 
the  statute  themselves,  the  precedents,  and  the  authorities  upon 
it,  all  concur  that  there  is  no  weight  in  this  objection. 

'^  The  fourth  objection  is,  that  it  is  not  alleged  that  the  writ  of 
proclamation  was  delivered  to  the  Sheriff  three  months  before 
the  return  of  it.  This  objection  was  over-ruled  by  the  Court 
upon  the  argument ;  and  it  is  not  warranted  in  point  of  fact ; 
for  it  appears  upon  the  record  that  the  writ  was  delivered  to 
the  Sheriff  on  the  28th  of  December,  and  was  not  returnable 
until  the  25th  March,  which  allowed  an  interval  of  more  than 
three  lunar  months,  and  is  all  that  is  required.  It  can  only 
appear  by  the  return  of  the  Sheriff  when  the  writ  was  delivered 
to  him. 

<<  The  fifth  objection  is,  that  the  writs  of  proclamation  were 
neither  issued  or  executed  according  to  the  statute.  The  writ 
of  proclamation  requires  '  one  proclamation  to  be  made  in  open 
Court  in  the  said  Sheriff's  county ;  another  at  the  general  quarter 
sessions  of  the  peace  to  be  holden  for  the  said  Sheriff's  county ; 
and  another  at  or  near  the  most  usual  door  of  the  parish  church 
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of  Brompton  Ralph  aforesaid,  where  they  are  inhabiting.'  The 
return  of  the  SherifF  to  that  writ  is  as  follows ;  that  '  at  my 
County  Court  of  Somerset  holden  at  Ivelchester  in  and  for  the 
county  of  Somerset  within  written,  on  Wednesday,  27th  Janu- 
ary, 30th  Geo.  3, 1  caused  the  first  proclamation  to  be  made  in 
open  Court  in  the  said  county,  &c.'  And  afterwards  to  the 
second  writ  of  proclamation,  the  Sheriff  returned  that  '  at  the 
general  quarter  sessions  of  the  peace  of  our  lord  the  King, 
holden  for  the  county  of  Somerset,  at  the  city  of  Wells,  in  the 
said  county,  on  Wednesday  the  14th  April,  30th  Geo.  3,  I 
caused  the  second  proclamation  to  be  made  in  open  Court,  &c. ; 
and  that  afterwards  at  the  most  usual  door  of  the  church  of  the 
parish  of  Brompton  Ralph  within  mentioned,  upon  Sunday  the 
18th  April,  30th  Geo.  3,  immediately  after  divine  service  and 
sermon^  (one  month  at  least  before  the  within-named  prisoners 
(mentioning  them  by  name)  were  a  fifth  time  called  by  virtue 
of  a  second  writ  of  exigent  of  our  said  lord  the  King)  I  caused 
the  third  proclamation  to  be  made  &c.'  The  expressions  in  the 
writ,  which  have  been  objected  to,  are  1st.  That  it  requires  one 
proclamation  to  be  made  in  open  Court  in  the  Sheriff's  county ; 
and  the  statute  31  Eliz.  c.  3,  requires  it  to  be  made  in  the  open 
County  Court.  2dly.  That  it  requires  another  proclamation  to 
he  made  at  the  general  quarter  sessions  of  the  peace  to  be  holden 
for  the  said  Sheriff's  county ;  and  the  words  of  the  statute  are 
that  one  other  of  the  said  proclamations  shall  be  made  at  the 
general  quarter  sessions  of  the  peace  in  those  parts  where  the 
party  defendant  at  the  time  of  the  exigent  awarded  shall  be 
dwelling.  3dly.  That  it  does  not  appear  that  the  prisoners 
were  dwelling  in  the  town  or  place,  at  the  church  door  of  which 
the  third  proclamation  was  made.  These  objections  are  very 
nice  and  critical ;  and  the  answers  to  them  lie  within  a  very 
narrow  compass.  1st.  The  open  Court  in  the  Sheriff's  county 
is  the  open  County  Court ;  the  ^eriff  has  no  Court  but  the 
County  Court:  and  the  case  cited  from  1  Vent.  108,  makes 
against  the  objection  rather  than  for  it ;  for  the  return  of  the 
proclamation  was  '  ad  comitate  meum  tent,  apud  (such  a  place) 
in  com,  praedict, ;'  and  no  objection  was  made  to  the  words  '  ad 
comiiat,  meum :'  but  the  outlawry  was  reversed  for  want  of  the 
words  *  pro  comitatUy*  which  objection  does  not  hold  in  the  pre- 
sent case.  It  was  admitted  at  the  bar  on  the  second  argument 
that  this  writ  was  agreeable  to  the  precedents ;  and  I  will  men- 
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tion  some  which  tend  to  show  that,  if  the  writ  had  been  more 
general  than  it  is,  yet  it  would  have  been  good.     In  The  King 
V.  Morley  the  writ  of  exigent  was  to  demand  him  from  county 
to  county ;  and  the  return  was  '  at  our  county  of  the  same  city.' 
In  Lilly's  Ent.  460,  the  writ  of  proclamation  is  to  be  proclaimed 
on  three  several  days  according  to  the  statute,  whereof  let  one 
proclamation  be  at  or  near  the  most  usual  door  of  the  church 
of  the  parish  of  A,^  where  the  said  defendant  is  dwelling,  &c. 
without  mentioning  any  place  where  the  other  two  should  be. 
In  Thes.  Brev.  173,  the  exigent  is  to  demand  him  from  county 
to  county :  and  there  are  two  precedents  of  writs  of  proclama- 
tion the  same  as  that  in  Lilly's  Entries.     So  in  Clift's  Entries, 
384,  Dalt.  Sher.  and  Rast.  Entr.  all  the  precedents  are  '  ad. 
com.*    In  Dalt.  Sher.  229,  there  are  three  precedents  of  the  re- 
turns of  the  election  of  members  of  parliament ;  and  in  p.  230, 
one  of  the  election  of  a  coroner ;  all  of  which  are  in  pleno  comi- 
tatu  meo.    And  in  Cranstouns  case,  the  writ  was  exactly  in  the 
same  words  as  the  present.    As  to  the  second  objection  ;  the 
words  *  those  parts  where  the  party  defendant  shall  be  dwelling ' 
can  mean  nothing  but  county,  riding,  or  division  ;  and  no  other 
construction  was  attempted  to  be  put  upon  them  at  the  bar. 
The  third  objection  is  not  applicable  to  the  writ ;  because  that 
expressly  states  that  the  prisoners  are  inhabiting  in  the  parish 
of  Brompton  Ralph  :  but  the  return  only  states  that  the  Sheriff 
proclaimed  them  at  the  church  door  of  the  parish  of  Brompton 
Ralph,  without  adding  the  words  where  they  are  inhabiting. 
But  we  are  of  opinion  that  this  return  is  sufficient ;  for  the  She- 
riff bas  done  every  thing  which  he  was  required  by  the  writ  to 
do,  and  has  made  a  full  return  of  that.     If  it  appear  on  the  re- 
cord that  the  prisoners  were  inhabiting  in  the  parish,  that  is 
sufficient ;  and  here  it  is  expressly  so  alleged  in  the  writ.     It 
was  observed  on  the  first  argument  that  the  indictment  does  not 
describe  the  prisoners  as  being  then  of  that  parish,  but  only  as 
late  of  that  parish.     After  the  express  averment  in  the  writ 
which  I  have  mentioned,  the  case  is  not  open  to  that  objection : 
but  if  the  case  were  otherwise,  there  is  no  foundation  for  it. 
The  constant  form  of  indictments  is  to  describe  the  prisoner 
late  of  such  a  place  ;  and  both  Hawkins  and  Hale  say  the  writ 
of  proclamation  shall  go  according  to  the  place,  of  which  he  is 
so  described. 

'<  The  sixth  objection  is,  that  the  Sheriff  has  not  added  to  his 
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return  to  each  proclamation  that  the  prisoners  did  not  appear. 
It  is  not  necessary  that  he  should  do  so.  The  passage  cited 
from  2  Hale*s  P.  C.  204,  speaks  of  the  exigent  only ;  and  in  the 
return  to  that  writ  it  is  necessary  to  state  that  they  did  not  ap- 
pear. The  exigent  is  the  writ,  which  commands  the  Sheriff  to 
take  the  prisoners ;  and  the  proclamation  is  merely  a  public 
notice  of  what  is  doing  in  another  place.  The  precedents  are 
against  this  objection  also  ;  and  there  is  no  authority  in  support 
of  it.  In  truth,  these  last  four  objections  were  rather  hinted  at 
than  relied  upon  in  the  second  argument ;  and  that  is  as  much 
as  they  deserved. 

"  The  last  objection  is,  that  the  names  of  the  coroners,  by 
whom  the  outlawry  was  pronounced,  are  not  subscribed  to  this 
record ;  and  2  Hale's  P.  C.  204,  and  2  Rol.  Abr.  802,  were 
quoted  upon  this  point,  where  it  is  said  to  have  been  deter- 
mined that  the  names  of  the  coroners  must  be  subscribed  to  the 
judgment  of  outlawry,  or,  in  the  words  of  Rolle,  be  put  upon 
the  record ;  or  else  it  is  error.  By  law  it  is  necessary  that  it 
should  appear  by  whom  the  outlawry  was  pronounced,  and  that 
they  had  authority  to  pronounce  that  judgment,  with  the  ex- 
ception perhaps  of  an  outlawry  in  the  city  of  London ;  in  which 
case  it  was  determined  in  The  King  v.  Garrard^  Cro.  Jac.  531, 
that  an  outlawry  returned  in  the  general  words,  '  ideo  utlagatus 
estf*  was  good ;  the  Court  taking  notice  that  there  was  not  any 
coroner,  but  the  mayor  for  the  time  being  was  perpetual  co- 
roner ;  and  that  the  course  was  not  to  return  there  *  per  judi- 
cium coronatorum '  but  generally  '  ideo  utlagatus  est,'  From  that 
case  it  is  manifest  that  the  law  requires  no  more  than  what  I 
have  already  stated,  namely,  that  the  names  of  the  persons  by 
whom  the  outlawry  was  pronounced,  and  that  they  had  autho- 
rity so  to  do,  or  in  other  words  that  they  were  coroners,  should 
appear  upon  the  record.  But  the  point  does  not  rest  merely 
on  inference  from  that  case ;  for  there  are  two  other  cases  in 
the  same  book,  which  show  clearly  what  is  required.  The  first 
is  Sir  Edmund  Button  v.  Awdley,  Cro.  Jac.  521  ;  where  the 
outlawry  was  reversed  because  it  was  not  said  to  be  per  judicium 
coronatorum ;  the  other  is  Patrick's  casCf  Cro.  Jac.  528,  where 
it  was  stated  that  the  defendant  was  outlawed  per  judicium  coro- 
natorum, but  the  record  did  not  show  the  name  of  any  of  the 
coroners  ;  and  for  that  cause  it  was  reversed.     It  never  was 
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contended  that  the  coroners  must  sign  the  judgment  with  their 
own  hands.  In  ancient  times  it  was  hardly  possible  ;  and  there 
is  no  case  in  the  law  in  which  it  is  essential  that  the  judge  of  a 
Court  should  sign  the  judgment  with  his  own  hand.  Besides, 
if  that  had  been  necessary,  it  could  not  have  been  done  on  this 
record,  which  is  not  the  record  of  the  coroners,  but  of  the  Court 
of  oyer  and  terminer,  made  up  from  the  returns  of  the  Sheriff, 
stating  what  had  in  fact  been  done  under  the  mandates  of  the 
Court.  The  record  in  the  present  case  states  that '  by  the  judg- 
ment of  Daniel  Follett  Scadding,  gentleman,  and  Peter  Layng, 
gentleman,  coroners  of  our  said  lord  the  King  of  the  said  county 
of  Somerset,  and  according  to  the  laws  and  customs  of  England, 
the  prisoners  are  and  each  of  them  severally  is  outlawed.'  There- 
fore it  does  appear  on  the  record  by  whom  the  outlawry  was 
pronounced,  and  that  they  were  the  coroners,  and  consequently 
had  authority  to  pronounce  that  judgment.  For  these  reasons 
we  are  all  of  opinion  that  judgment  must  past  on  the  prisoner 
at  the  bar." 


Section  V. 

SPECIAL  COUNTY  COURT  FOR  THE  ELECTION  OF  A 

CORONER. 

Sheriff's  In  this  Court  the  Sheriff  is  the  returning  ofBcer,  and  the  person 

duties.         upon  whom  mainly  devolve  the  active  duties  of  the  election  : 

Coroners  (a),  or  Cronmers,  are  of  three  kinds. 

Coroners  (6)  : — 1.  Virtute  officii. 

2,  Virtute  chartae  sive  commissionis. 

3.  Virtute  electionis. 

The  first  two  divisions  of  the  subject  we  pass  over  unnoticed, 
and  simply  because  the  Sheriff  has  no  interest  in  their  appoint- 
ment, coroners  virtute  electionis  only  falling  within  the  scope  of 
his  authority.     They  are  such  as  are  by  statute  Westminster  1, 


(a)  As  to  his  antiquity  see  Mirr.  1,  cipal  coroner  of  England  ;  and  may, 

s.  3  ;  4  Inst.  271 ;  2  Hawk.  P.  C.  28,  if  he  please,  exercise  the  office  in  any 

c.  1,  s.  5.  part  of  the  realm.    The  ot^«r  judges 

(6)  The  Lord  Chief  Justice  of  the  of  the  same  Court  are  sovereign  coro- 

Queen's  Bench  is  virtute  officii  prin-  Hers;  4  Co.  Rep.  67  ;  4  Inst.  173. 
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c.  10,  and  statute  28  Edw.  3,  c.  6,  eligible  and  chosen  in  the  full 
counties  by  the  commons  of  the  same  counties. 

By  statute  Westm.  1,  c.  10,  it  is  enacted,  "  that  through  all  Qualifica- 
shires  sufficient  men  shall  be  chosen  of  the  most  loyal  and  wise  ^^^' 
knights  {d)f  which  know,  will,  and  may  best  attend  upon  such 
offices,  and  which  lawfully  shall  attach  and  present  pleas  of  the 
crown."  And  by  14  Edw.  3,  st.  1,  c.  8,  it  is  enacted,  *<  that  no 
coroner  be  chosen  unless  he  have  land(e)  in  fee  sufficient  in  the 
same  county,  whereof  he  may  answer  to  all  manner  of  people.'' 

As  the  office  is  by  election  it  does  not  determine  by  the  de-  l>oes  not 
raise  of  the  crown  (/)  ;  hence  also  if  they  prove  insufficient  to  on'dmSe 
answer  the  fines,  &c.  the  county,  as  the  superior^  shall  answer  for  of  the 
a  defaulter  (g).  ""^^^^ 

In  some  counties  there  are  two  coroners,  in  others  more  ;  in  swerable  for 
the  counties  in  Wales  and  Chester  two  (h).  a  defaulter. 

London  (f),  the  Cinque  Ports,  and  the  Dean  and  Chapter  of  Number  of 
Westminster  have  their  own  coroners ;  in  the   Stannaries  in  pjacesthat 
Cornwall  the  wardens  are  coroners  {k)  ;  the  Bishop  of  Ely  has  have  their 
the  appointment  of  the  coroners  in  the  Isle  of  Ely(/).     The  qIJ^^^'^' 
coroner  of  the  Admiralty  is  appointed  by  the  Lord  High  Ad- 
miral (m)  ;  of  the  Verge^  by  the  Lord  High  Steward  for  the  time 
being  (n). 

If  there  be  above  two  coroners  in  the  county  and  a  writ  is  Direction, 
directed  coronatoribuSf  and  one  dies,  yet  as  long  as  the  plural  and^rJiura 
number  remains  a  return  by  the  coroners  is  good  ;  but  if  there  of  writs, 
be  but  one  survivor  he  cannot  execute  the  writ  and  return  it 
until  another  be  made  ;  but  if  there  be  two  coroners  in  a  county 
or  more^  one  may  execute  the  writ,  as  in  case  of  an  exigent,  but 
the  return  must  be  in  the  names  of  the  coronatores. 

Upon  the  death  of  the  coroner  or  other  cause  of  removal  the  How  to 
first  step  to  be  taken  by  the  candidate,  who  wishes  to  apply  for  proceed, 
the  writ,  is  to  have  an  affidavit  of  the  death  of  the  late  coroner, 


(d)  For  many  ages  past  it  has  been  (g)  2  Inst.  174. 
usual  to  elect  persons  of  lower  degeee  (X)  Hale's  P.  C.  56. 

than  that  of  a  knight ;  2  Hawk.  P.  C.  (i)  The  Mayor  of  London  is  coio- 

c.  9,  s.  3.  ner  by  18  Edw.  4. 

(e)  He  should  have  some  land  in  (^)  2  Hale,  54. 

fee  as  well  as  a  person  eligible  for  the  (l)  Hen.  7  ;   see  also  35  Hen.  8, 

office  of  Sheriff,  but  its  sufficiency  is  c.  26 ;  9  Co-  29  b. 

undefined  either  by  common  or  sta-  (m)  33  Hen.  8,  c.  12  ;  2  Hale>  54. 

tute  law.  (n)  Ibid,    2  Hale,  56. 
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which  18  to  he  sworn  hefore  a  Master  in  Chancery  in  town,  or  if 
in  the  country,  hefore  a  Master  Extraordinary  in  Chancery. 

Affidavit.  ^^  ChaDcery. 

il.  B.  of  the  parish  of  M.,  in  the  county  of  W^  gentleman,  maketfi 
oath  and  tattb,  that  R.  B.,  Eiquire,  late  one  of  the  ooroners  of  die  wnd 
county,  departed  this  Ufe  on  or  about  the  day  of  last  part. 

Sworn,  &c.  jA»  Jo, 

The  affidavit  when  sworn  is  annexed  to  a  petition  of  free- 
holders, who  suhscribe  the  same. 

Petitioo.  To  the  Right  Honourable  the  Lord  High  Chancellor  of  Great  Britain. 

The  humble  petition  of  us  whose  names  are  hereunto  subscribed,  on 
behalf  of  ourselves  and  others,  fireeholden  of  the  county  of  W, 
Sheweth, 

That  R.  B.,  Esquire,  late  one  of  the  coroners  for  the  said  county  of 
IT.,  departed  this  life  the  day  of  »  as  by  the  affidavit 

annexed  appears.  And  that  it  will  be  for  her  Miyesty's  service  and 
general  good  of  the  said  county,  to  have  a  proper  person  elected  coroner 
in  the  room  and  stead  of  the  said  R.  B.  deceased. 

Your  petitioners  therefore  most  humbly  pray  your  lordship's  order  that 
the  cursitor  of  the  said  county  do  make  out  a  writ  de  coronatore  eligendo 
for  the  election  of  a  new  coroner  for  the  said  county  of  IF.,  in  the  room 
and  stead  of  the  said  B.  B.  deceased.  And  your  petitioners  shall  ever 
pray,  &c. 

This  petition  is  to  be  subscribed  by  freeholders  only. 
The  petition      '^^  petition  and  affidavit  is  to  be  lodged  with  the  clerk  of  the 
where  to  be  crown  in  Chancery,  and  with  whom  the  agent  signs  an  under- 
^  taking  prepared  agreeable  to  the  writ,  engaging  '*  that  due  no- 

tice shall  be  given  in  all  the  market  towns  of  the  time  and 
place  for  the  execution  of  the  writ  six  days  before  the  execu- 
tion." The  clerk  gets  the  writ  sealed,  which  is  to  be  delivered 
to  the  Sheriff*. 

fTrit  de  Coronatore  Eligendo, 

Victoria,  &c  to  the  Sheriff  of  W,,  greeting :  forasmuch  as  A,  B.  Esq., 
late  one  of  the  coroners  of  your  county  is  deceaud,  [or  om  the  case  may  6e,] 
we  command  you  that  if  it  be  so,  then  in  your  fiill  county,  by  the  assent 
of  the  same  county,  you  cause  another  coroner  to  be  chosen  in  the  place  of 
the  said  A,  B.  (who  having  taken  the  oath  as  the  manner  is,)  may  there- 
upon do  and  keep  those  things  which  concern  the  office  of  a  coroner  in 
the  said  countv,  and  you  shidl  cause  such  a  one  to  be  chosen  as  best 
knoweth  and  mtendeth  that  office;  and  certify  unto  us  his  name.  Wit- 
ness ourself  at  Westminster,  the  day  of  ,  in  the  second 
year  uf  our  reign  (p). 


(p)  This  is  called  a  vrtt  eXeu^  be-      the  writ  is  folded  ap,  the 
cause  it  is  close  folded  up  and  the  wax       pat  roaod  it. 
pat  round  it — in  a  wni  patent,  tboogfa 


wax  IS  not 
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For  proper  instructions  regarding  the  execution  of  this  writ, 
the  Sheriff  must  always  refer  to  the  statute  of  58  Geo.  S,  c.  95 y 
entitled  "  An  Act  to  regulate  the  Election  of  Coroners  for  Coun- 
ties" (10  June,  1818.) 

"  Whereas  there  are  no  sufficient  regulations  for  the  election 
of  coroners  for  counties,*  Be  it  therefore  enacted  by  the  King's 
most  excellent  Majesty,  by  and  with  the  advice  and  consent  of 
the  lords  spiritual  and  temporal^  and  commons,  in  this  present 
parliament  assembled,  and  by  the  authority  of  the  same,  that  sberiff  to 
from  and  after  the  passing  of  this  act,  upon  every  election  to  be  l»old  Couo- 
made  of  any  coroner  or  coroners  ot  any  county  in  hngland  and  electioD  of 
Wales,  the  Sheriff  of  the  county  where  such  election  shall  be  coroner  at 
made  shall  hold  his  County  Court  for  the  same  election  at  the  ^ 

most  usual  place  or  places  of  election  of  coroners  within  the 
said  county^  and  where  the  same  have  most  usually  been  held 
for  forty  years  last  past,  and  shall  there  proceed  to  election  at 
the  next  County  Court,  unless  the  same  fall  out  to  be  held  with- 
in six  days  after  the  receipt  of  writ  de  Coronatore  eligendo,  or 
upon  the  same  day ;  and  then  shall  adjourn  the  same  Court  to 
some  convenient  day,  not  exceeding  fourteen  days,  giving  ten 
days'  notice  of  the  time  and  place  of  election  ;  and  in  case  the  ifetection 
said  election  be  not  determined  upon  the  view,  with  the  consent  ^^}-  ^^'" 
of  the  freeholders  there  present,  but  that  a  poll  shall  be  demand-  ^j^w,  then 

ed  for  determination  thereof,  then  the  said  Sheriff,  or  in  his  ab-  ^  proceed 

to  t^kfi  a 
sence  his  Under-sheriff,  with  such  others  as  shall  be  deputed  by  p^n^ 

him,  shall  forthwith  there  proceed  to  take  the  said  poU,  in  some 
public  place,  by  the  same  Sheriff,  or  his  Under-sheriff  as  afore- 
said in  his  absence,  or  others  appointed  for  the  taking  thereof 
as  aforesaid ;  and  every  such  poll  shall  commence  on  the  day  Commence- 
upon  which  the  same  shall  be  demanded,  and  be  duly  and  regu-  ment  and 
larly  proceeded  in  from  day  to  day  (Sunday  excepted)  until  the  ^\\^ 
same  be  finished  ;  but  so  as  that  no  poll  for  such  election  shall 
continue  more  than  ten  days  at  most  (Sunday  excepted),  and  the 
said  poll  shall  be  kept  open  seven  hours  at  the  least  each  day, 
between  the  hours  of  nine  in  the  morning  and  five  at  night :  and  poU  clerks 
for  the  more  due  and  orderly  proceeding  in  the  said  poll,  the  appointed 
said  Sheriff,  or  in  his  absence  his  Under-sheriff,  or  such  as  he 
shall  depute,  shall  appoint  such  number  of  clerks  as  to  him  shall 
seem  meet  or  convenient  for  the  taking  thereof ;  which  clerks 
shall  all  take  the  said  poll  in  the  presence  of  the  said  Sheriff  or 
his  Under-sheriff,  or  such  as  he  shall  depute ;  and  before  they 
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begin  to  take  the  said  poll,  every  clerk  so  appointed  shall  by  the 
said  Sheriff  or  his  Under-sheriff,  or  such  as  he  shall  depute  as 
aforesaid,  be  sworn  truly  and  indifferently  to  take  the  same  poll, 
and  to.  set  down  the  names  of  each  freeholder,  and  the  place  of 
his  abode  and  freehold,  and  the  name  of  the  occupier  thereof,  and 
for  whom  he  shall  poll,  and  to  poll  no  freeholder  who  is  not 
sworn,  if  required  to  be  sworn  by  the  candidates  or  either  of 
them,  and  which  oaths  of  the  said  clerks,  the  said  Sheriff  or  his 
Under-sheriff,  or  such  as  he  shall  depute,  are  hereby  empowered 
Inspector  of  to  administer ;  and  the  Sheriff,  or  in  his  absence  his  Under- 
poll  clerk      sheriff  as  aforesaid,  shall  appoint  for  each  candidate  such  one 
appoiDted.  .  . 

person  as  shall  be  nominated  to  him  by  each  candidate,  to  be 

inspector  of  every  clerk  who  shall  be  appointed  for  taking  the 
Freeholder,  poll ;  and  every  freeholder,  before  he  is  admitted  to  poll  at  the 
sworn^be- '  ®*™®  election,  shall,  if  required  by  the  candidates  or  any  of 
fore  he  them,  first  take  the  oath  hereinafter  mentioned,  which  oath  the 
^  said  Sheriff  by  himself  or  his  Under-sheriff,  or  such  sworn  clerk 

by  him  appointed  for  taking  the  said  poll  as  aforesaid,  is  hereby 

authorised  to  administer  ;  videlicet. 

Oath  of  "  *  ^°"  swear,  [or,  being  one  of  the  people  called  Quakers,  you  so- 

qualifica-      lemnly  affirm,]  that  you  are  a  freeholder  of  tne  county  of  ,  and 

tipn  for  vote,  have  a  freehold  estate,  consisting  of  ,  lying  at  ,  within 

the  said  county ;  and  that  such  freehold  estate  has  not  been  granted  to 
you  fraudulently,  on  purpose  to  qualify  you  to  give  your  vote  at  this  elec- 
tion ;  and  that  the  place  of  your  abode  is  at  ,  l_and  if  it  be  a 
place  consisting  of  more  streets  or  places  than  one,  specifying  what  street  or 
place;']  that  you  are  twenty-one  years  of  age,  as  you  believe,  and  that 
you  have  not  been  before  polled  at  this  election." 

Perjury  and       And  in  case  any  freeholder  or  other  person  taking  the  said 
subornation  Q^th  or  affirmation  hereby  appointed  to  be  taken  by  him  as  afore- 

01  perjury*         .  .        .  . 

said  shall  thereby  commit  wilful  and  corrupt  perjury,  and  be 
thereof  convicted,  and  if  any  person  shall  unlawfully  or  cor- 
ruptly procure  or  suborn  any  freeholder  or  other  person  to  take 
the  said  oath  or  affirmation  in  order  to  be  polled,  whereby  he 
shall  commit  such  wilful  and  corrupt  perjury,  and  shall  be  there- 
of convicted,  he  and  they  for  every  such  offence  incur  such  pains 
and  penalties  as  are  declared  in  and  by  two  acts  of  parliament, 
6  £liz.  c.  9.  the  one  made  in  the  fifth  year  of  the  late  Queen  Elizabeth,  inti- 
tuled "  An  Act  for  Punishment  of  such  as  shall  procure  or  com" 

2  Geo.  2      '^**  ^^y  ^^ifi^^  Perjury  ;*'  and  the  other  made  in  the  second  year 
c.  25.  of  his  late  Majesty's  King  George  the  Second,  intituled  "  An 

Act  for  tlie  more  effectual  preventing  and  further  Punishment  of 
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Forgery 9  Perjury,  and  Subornation  of  Perjury^  and  to  make  it 
Felony  to  Steal  Bonds,  Notes,  or  other  Securities  for  Payment  of 
Money ;"  and  by  any  other  law  or  statute  now  in  force  for  the 
punishment  of  perjury  or  subornation  of  perjury. 

'*  II.  And  be  it  further  enacted,  that  no  person  or  persons  Mortgagor 
shall  be  allowed  to  have  any  vote  at  such  election  for  coroner  or  "°^  ccstui- 
coroners  of  any  county  in  England  and  Wales  as  aforesaid,  for  y^te,  unless 
or  by  reason  of  any  trust  estate  or  mortgage,  unless  such  trustee  trostee  or 
or  mortgagee  be  in  actual  possession  or  receipt  of  the  rents  and  gee  u  in 
profits  of  such  estate ;  but  that  the  mortgagor  or  cestuique  trust  posteuioD. 
in  possession  shall  and  may  vote  for  the  same  estate,  notwith- 
standing such  mortgage  or  trust ;  and  that  all  conveyances  of 
any  messuages,  lands,  tenements,  and  hereditaments,  in  order  to 
multiply  voices,  or  to  split  or  divide  the  interest  in  any  houses 
or  lands  among  several  persons,  to  enable  them  to  vote  at  elec- 
tions for  a  coroner  of  any  county  as  aforesaid,  are  hereby  de- 
clared to  be  void  and  of  none  effect. 

"  III.  And  be  it  further  enacted,  that  all  the  reasonable  costs,  Expenses  of 
charges,  and  expenses,  the  said  Sheriff,  or  his  Under-sheriff,  or  Sheriff  and 
other  deputy,  shall  expend  or  be  liable  to  in  or  about  the  pro-  {o  be  paid 
viding  of  poll  books,  booths  and  clerks,  (such  clerks  to  be  paid  ''y  ^^  can- 
not exceeding  one  pound  and  one  shilling  each  per  diem,)  for 
the  purpose  of  taking  the  poll  at  any  such  election,  shall  be 
borne,  sustained,  and  paid  by  the  several  candidates  at  such 
election,  in  equal  proportions." 

One  of  the  first  matters  to  be  attended  to  by  the  Sheriff  is  Place  of 
the  place  of  election ;  it  is  to  be  "  at  the  most  usual  place  or  el«<^*>*^"' 
places  of  election  of  coroners  within  the  said  county^  and  where 
the  same  have  most  usually  been  held  for  forty  years  last  past." 
The  statute,  it  will  be  observed,  not  only  designates  the  place 
by  the  term,  **  iLSual  place"  but  proceeds  to  define  the  import 
of  them,  as  they  might  otherwise  be  indefinite  as  to  time  and 
limitation  of  user ;  to  hold  the  Court  at  any  other  place  is  an 
indictable  offence,  and  the  election  is  void(r). 

As  to  time,  the  election  is  to  be  had  by  the  Sheriff  at  the  next  Time  of 
County  Court  next  after  the  receipt  of  the  writ  de  coronatore  ®^®ction. 
eligendo  {s) ;  unless  the  next  County  Court  fall  out  to  be  held 

(r)    Dyer,  151 ;    Keilw.  192 ;    2  ticey  as  formerly,    would  suffice,   it 

Saund.  Kep.  290 ;   2  Hale,  70 ;   2  seems  \  in  the  latter  there  must  be  ten 

Hawk.  P.  C.  91 ;  2  Inst.  71.  dayi'  notice, 

(s)  In  the  former  case  a  week*s  no- 
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Commeiice- 
ment  of 
election. 


Proclama- 
tion. 


within  six  days  afler  the  receipt  of  the  writ,  or  upon  the  same 
day  ;  should  either  be  the  case  he  shall  adjourn  the  same  Court 
to  some  convenient  day,  not  exceeding  fourteen  days,  giving  ten 
days'  notice  of  the  time  and  place  of  election. 

Notice  of  Election. 

The  SheriiTof  W,  will  proceed  to  the  election  of  a  coroner  for  the  said 

county  in  the  room  of  A,  £.  deceased  at  the  County  Court  to  be  held  at 

by  adjournment  {t)  on  Wednesday  the  day  of  next  at 

ten  o'clock  in  the  forenoon  of  the  same  day,  at  which  time  and  place  the 

freeholders  of  the  same  county  are  desired  to  attend. 

Robert  ElUott,  High  Sheriff. 

When  the  election  commences  (which  must  be  forthwith,  that 
is,  on  the  same  day  a  poll  is  demanded,)  the  bailiff  makes  the 
following  proclamation  : — 

''  All  manner  of  persons  who  have  any  thing  to  do  in  this  election  of 
coroner  for  the  county  of  W.  in  the  room  of  ^.  jB.  deceased  [or  "  re- 
moved," or  "  resigned,"  as  the  case  may  6e,]  let  them  draw  near  and  give 
their  attendance.*' 


When  poll  When  apoll  is  demanded  the  Sheriff  cannot  deny  it,  any  more 
demanded,  than  he  can  deny  a  scrutiny  into  the  polls  upon  a  suggestion 
denied.         *^^^  non-freeholders  have  polled  (w). 

Voters'qua-      The  two  essentials  of  a  voter's  qualification  are,  first,  SLfree- 
lification.      ^^^  estate  (x)  (but  as  to  quantity  or  value  undefined  by  com- 
mon or  statute  law) ;  second,  majority  in  age  ;  the  oath  of  qua- 
lification is  prescribed  by  the  statute  itself. 


Close  of  the 
poll. 


Allegiance, 
supremacy, 
and  abjura- 
tion, by 
whom  ad- 
ministered. 


Afler  the  close  of  the  poll  (within  a  reasonable  time  afler  five 
o'clock  on  the  tenth,  or,  if  Sunday  be  the  tenth,  then  on  the 
eleventh  day,  unless  sooner  determined  by  consent,)  let  the  bai- 
liff proclaim  aloud  thus : 

"  If  any  one  can  gainsay  why  Richard  Wilson,  Gent.,  should  not  be 
appointed  one  of  the  coroners  for  this  county,  let  him  come  forth  and  he 
shall  be  heard,  otherwise  the  Sheriff  of  Westmoreland  will  declare  the  said 
Richard  Wilson  duly  elected." 

Then  let  the  Sheriff  administer  to  the  coroner  elect  (except 


(t)  The  word  adjournment  is  in  the 
notice  because  the  vacancy  is  always 
declared  at  a  former  Court.  The  no> 
tice  should  be  sent  to  all  the  market 
towns  within  the  county,  also  affixed 
on  all  the  church  doors. 


(u)  1  Ventr.  206;  2  Ventr.  25; 
Freem.  17  ;  Lev.  50. 

(x)  2  Hawk.  P.  C.  c.  9.  s.  10;  2 
Roll.  Abr.  121 ;  2  Inst.  99 ;  by  sect. 
11,  mortgagor  and  cestuique  trust  to 
vote,  unless  trustee  or  mortgagee  be  in 
possession. 


AND  FOR  THE  ELECTION  OF  KNIOHTS  OF  THE  SHIRE.  123 

he  be  a  Roman  Catholic)  the  oath  of  allegiance,  supremacy  and 
abjuration.  If  a  Roman  Catholic,  administer  instead  thereof 
the  declaration  contained  in  the  10  Geo.  4,  c.  7,  s.  2,  and  the — 

Oath  of  Office  iy). 

You  shall  swear  that  you  will  well  and  truly  serye  our  sovereign  lady  Oath  of 
the  Queen's  Majesty  and  her  liege  people  in  the  office  of  a  coroner,  and  office, 
as  one  of  her  Majesty's  coroners  of  tnis  county  of  IT.,  and  therein  you  shall 
diligently  do  and  accomplish  all  and  every  thing  and  things  appertaining 
to  your  office,  after  the  best  of  your  cunning,  wit  and  power,  both  for  the 
Queen's  profit  and  for  the  good  of  the  inhabitants  of  the  said  county, 
taking  such  fees  as  you  ought  to  take  by  the  laws  and  statutes  of  this 
realm,  and  not  otherwise. 

So  help  you  God. 

Return  to  Writ  de  Coronatore  Eligendo. 

By  virtue  of  this  writ  to  me  directed  in  my  full  County  Court  held  by 
adjournment  at  A,  in  the  county  of  W.  on  the  day  of  in  the  year 
within  written,  by  the  assent  of  the  same  county,  I  have  caused  Richard 
Wilson  to  be  chosen  coroner  in  the  place  of  the  within-named  A.  B.  dc' 
ceased,  which  said  Richard  WilsoUf  as  the  manner  is,  hath  taken  corporal 
oath  [or  "made  affirmation,"  or  "declaration,"]  to  do  and  keep  those 
things  which  to  the  office  of  coroner  in  the  said  county  doth  belong  as  I 
am  within  commanded. 

The  answer  of  Henry,  Earl  of  Thanet,  High  Sheriff. 


Section  VI. 
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OF  THE  SHIRE, 

Before  entering  upon  the  SherifTs  duties  in  this  Court  we 
think  it  best  to  set  out  at  length  the  statute  to  which  reference 
must  always  be  had  for  information. 

R£FORM  Act  (a). 

An  Act  to  amend  the  Representation  of  the  People  in  England 
and  Wales.  [7th  June,  1832.] 

12.  And  be  it  enacted,  that  in  all  future  parliaments  there  shall  be  six  Six  knights 
knights  of  the  shire,  instead  of  four,  to  serve  for  the  county  of  York,  (that  of  the  shire 
is  to  say,)  two  knights  for  each  of  the  three  ridings  of  the  said  county,  to  for  York- 
be  elected  in  the  same  manner,  and  by  the  same  classes  and  descriptions  shire ;  two 
of  Toters,  and  in  respect  of  the  same  several  rights  of  voting,  as  if  each  of  for  each 
the  three  ridings  were  a  separate  county ;  and  that  the  court  for  the  elec-  ri<ii°g* 
tion  of  knights  of  the  shire  for  the  North  Riding  of  the  said  county  shall 


(y)  As  to  sacrament  repealed  by  9  Geo.  4,  c.  17.         (a)  2  Will.  4,  c.  45. 
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be  holden  at  llie  city  of  York,  and  the  court  for  die  election  of  bii|ht8  of 
the  shire  for  the  West  Riding  of  the  said  county  shall  be  holden  at  Wake- 
field, and  the  court  for  the  election  of  knigbts  of  the  shure  for  the  East 
Riding  of  the  said  county  shall  be  holden  at  Beverley. 
Fourkniglits       13.  And  be  it  enacted,  that  in  all  future  parliaments  there  shall  be  four 
of  the  shire    knights  of  the  shire,  instead  of  two,  to  serve  for  the  county  of  Lincoln, 
for  Lincoln-  ^^Y^Q^  jg  ^  g^^y  j  ^^^  f^j.  ^^g  pj^,^  ^f  Lindsey  in  the  said  county ;  and  two 

f    th*  ^'^'^t  *^®  partsof  Kesteven  and  Holland  in  the  same  county;  and  that  such 

0°  LindM      ^^"'  knights  shall  be  chosen  in  the  same  manner,  and  by  the  same  classes 
two  for  KeS'  ^'^^  descriptions  of  voters,  and  in  respect  of  the  same  several  rights  of 
teven  and      noting,  as  if  the  said  parts  of  Lindsey  were  a  separate  county,  and  the 
Holland.       <^id  P^^  o^  Kesteven  and  Holland  together  were  also  a  separate  county ; 
and  that  the  court  for  the  election  of  lights  of  the  shire  for  the  parts  of 
Lindsey  in  the  said  county  shall  be  holden  at  the  city  of  Lincoln,  and  the 
court  for  the  election  of  knights  of  the  shire  for  the  parts  of  Kesteven  and 
Holland  in  the  said  county  shall  be  holden  at  Sleaford. 
Certain  14.  And  be  it  enacted,  that  each  of  the  counties  enumerated  in  the 

counties  to  Schedule  marked  (F.)  to  this  Act  annexed  shall  be  divided  into  two  divi- 
be  divided,  gions,  which  divisions  shall  be  settled  and  described  by  an  Act  to  be  passed 
and  to  re-  f^^  ^y^^^  purpose  in  this  present  parliament,  which  Act,  when  passed,  shall 
urn  wo  |jg  deemed  and  taken  to  be  part  of  this  Act  as  fully  and  effectually  as  if 
the  shire  for  *^®  same  were  incorporated  herewith ;  and  that  in  all  future  parliaments 
each  divi-  there  shall  be  four  knights  of  the  shire,  instead  of  two,  to  serve  for  each 
sioo.  ^^  th^  said  counties,  (that  is  to  say,)  twe  knights  of  the  shire  for  each  di- 

vision of  the  said  counties ;  and  that  such  knights  shall  be  chosen  in  the 
same  manner,  and  by  the  same  classes  and  descriptions  of  voters,  and  in 
respect  of  the  same  several  rights  of  voting,  as  if  each  of  the  said  divisions 
were  a  separate  county ;  and  that  the  court  for  the  election  of  knights  of 
the  shire  for  each  division  of  the  said  counties  shall  be  holden  at  the  place 
to  be  named  for  that  purpose  in  the  Act  so  to  be  passed  as  aforesaid  for 
settling  and  describing  the  divisions  of  the  said  counties. 
Certain  1^'  And  be  it  enacted,  that  in  all  future  parliaments  there  shall  be 

counties  to  three  knights  of  the  shire,  instead  of  two,  to  serve  for  each  of  the  counties 
return  three  enumerated  in  the  Schedule  marked  (F.  2.)  to  this  Act  annexed,  and  two 
knights  of  knights  of  the  shire,  instead  of  one,  to  serve  for  each  of  the  counties  of 
the  shire.      Carmarthen,  Denbigh,  and  Glamorgan. 

Isle  of  16.  And  be  it  enacted,  that  the  Isle  of  Wight  in  the  county  of  South- 

Wight  se-     ampton  shall  for  the  purposes  of  this  Act  be  a  county  of  itself,  separate 
vered  from     and  apart  from  the  county  of  Southampton,  and  shall  return  one  knight 
Han)p8hire,   of  the  shire  to  serve  in  every  future  parliament ;  and  that  such  knight 
to  return  a     gjiaH  be  chosen  by  the  same  classes  and  descriptions  of  voters,  and  in  re- 
member,       spect  of  the  same  several  rights  of  voting,  as  any  knight  of  the  shire  shall 
be  chosen  in  any  county  in  England ;  and  that  all  elections  for  the  said 
county  of  the  Isle  of  Wight  shall  be  holden  at  the  town  of  Newport  in  the 
Isle  of  Wight,  and  the  Sheriff  of  the  Isle  of  Wight,  or  his  deputy,  shall  be 
the  returning  officer  at  such  elections. 
Towns  17.  And  be  it  enacted,  that  for  the  purpose  of  electing  a  knight  or 

which  are  knights  of  the  shire  to  serve  in  any  future  parliament,  the  East  Riding  of 
counties  of  the  county  of  York,  the  North  Riding  of  the  county  of  York,  the  parts 
themselves  of  Lindsey  in  the  county  of  Lincoln,  and  the  several  counties  at  large 
*°  ^  ^°"  enumerated  in  the  second  column  of  the  Schedule  marked  (G.)  to  this 
eluded  m  ^^^  annexed,  shall  respectively  include  the  several  cities  and  towns,  and 
a  jo'n^nff  counties  of  the  same,  which  are  respectively  mentioned  in  conjunction  with 
county  elec-  ^"^^  ridings,  parts,  and  coimties  at  large,  and  named  in  the  first  column 
tions.  ^^  *^®  ^®^^  Schedule  (G.) 
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18.  And  be  it  enacted,  that  no  person  shall  be  entitled  to  vote  in  the  Limitation 
election  of  a  knight  or  knights  of  the  shire  to  serve  in  any  future  par-  on  the  right 
liament,  or  in  the  election  of  a  member  or  members  to  serve  in  any  future  of  voting  for 
parliament  for  any  city  or  town  being  a  county  of  itself,  in  respect  of  any  counties  and 
freehold  lands  or  tenements  whereof  such  person  may  be  seised  for  his  for  cities 
own  life,  or  for  the  life  of  another,  or  for  any  lives  whatsoever,  except  being  coud- 
such  person  shall  be  in  the  actual  and  boniL  fide  occupation  of  such  lands  tiesof  them- 
or  tenements,  or  except  the  same  shall  have  come  to  such  person  by  mar-  ^^^^>  1° 
riage,  marriage  settlement,  devise,  or  promotion  to  any  benefice  or  to  any  r^^^^i^j  r 
ofiBce,  or  except  the  same  shall  be  of  the  clear  yearly  value  of  not  less  than  yf^  o   s  or 
ten  pounds  above  all  rents  and  charges  payable  out  of  or  in  respect  of  the 

same ;  any  statute  or  usage  to  the  contrary  notwithstanding :  provided 
always,  that  nothing  in  this  Act  contained  shall  prevent  any  person  now 
seised  for  his  own  life,  or  for  the  life  of  another,  or  for  any  lives  what- 
soever, of  any  freehold  lands  or  tenements  in  respect  of  which  he  now  has, 
or  but  for  the  passing  of  this  Act  might  acquire,  the  right  of  voting  in 
such  respective  elections,  from  retaining  or  acquiring,  so  leng  as  he  shall 
be  so  seised  of  the  same  lands  or  tenements,  such  right  of  voting  in  respect 
thereof,  if  duly  registered  according  to  the  respective  provisions  hereinafter 
contained. 

19.  And  be  it  enacted,  that  every  male  person  of  full  age,  and  not  sub-  Right  of 
ject  to  any  legal  incapacity,  who  shall  be  seised  at  law  or  in  equity  of  any  voting  in 
lands  or  tenements  of  copyhold  or  any  other  tenure  whatever,  except  free-  counties  ex- 
hold,  for  his  own  life,  or  for  the  life  of  another,  or  for  any  lives  whatso-  tended  to 
ever,  or  for  any  larger  estate,  of  the  clear  yearly  value  of  not  less  than  ten  copyhold- 
pounds  over  and  above  all  rents  and  charges  payable  out  of  or  in  respect  ^'^* 

of  the  same,  shall  be  entitled  to  vote  in  the  election  of  a  knight  or  knights 
of  the  shire  to  serve  in  any  future  parliament  for  the  county  or  for  the 
riding,  parts,  or  division  of  the  county  in  which  such  lands  or  tenements 
shall  be  respectively  situate. 

20.  And  be  it  enacted,  that  every  male  person  of  full  age,  and  not  Right  of 
sttbjectto  any  legal  incapacity,  who  snail  be  entitled  either  as  lessee  or  as-  voting  in 
signee,  to  any  lands  or  tenements,  whether  of  freehold  or  of  any  other  counties  ex- 
tenure  whatever,  for  the  unexpired  residue,  whatever  it  may  be,  of  any  tended  to 
term  originally  created  for  a  period  of  not  less  than  sixty  years,  (whether  leaseholder 
determinable  on  a  life  or  lives,  or  not,)  of  the  clearly  yearly  value  of  not  *?^  occu- 
less  than  ten  pounds  over  and  above  all  rents  and  charges  payable  out  P*?"  o»  pre- 
of  or  in  respect  of  the  same,  or  for  the  unexpired  residue,  whatever  it  ™?sesofcer- 
may  be,  of  any  term  originally  created  for  a  period  of  not  less  than  twenty  ^  ^  ^® 
years,  whether  determinable  on  a  life  or  lives,  or  not,)  of  the  clearly  charges. 
yearly  value  of  not  less  than  fifty  pounds  over  and  above  all  rents  and 

charges  payable  out  of  or  in  respect  of  the  same,  or  who  shall  occupy  as 
tenant  any  lands  or  tenements  for  which  he  shall  be  bon^  fide  liable  to  a 
yearly  rent  of  not  less  than  fifty  pounds,  shall  be  entitled  to  vote  in  the 
election  of  a  knight  or  knights  of  the  shire  to  serve  in  any  future  parlia- 
ment for  the  county,  or  for  the  riding,  parts,  or  divisions  of  the  county, 
in  which  such  lands  or  tenements  shall  be  respectively  situate  :  provided 
always,  that  no  person,  being  only  a  sub-lessee,  or  the  assignee  of  any 
underlease,  shall  have  a  right  to  vote  in  such  election  in  respect  of  any 
such  term  of  sixty  years  or  twenty  years  as  aforesaid,  unless  he  shall  be 
in  die  actual  occupation  of  the  premises. 

21.  And  be  it  declared  and  enacted,  that  no  public  or  parliamentary  whatnot  to 
tax,  nor  any  church  rate,  county  rate,  or  parochial  rate  shall  be  deemed  ^^  deemed 
to  be  any  charge  payable  out  of  or  in  respect  of  any  lands  or  tenements  charges. 
within  tne  meaning  of  this  Act. 
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County  vo- 
ters De«d  not 
be  assessed 
to  the  land 
tax. 

Provision  as 
to  trastees 
and  mort- 
gagees. 


No  person  to 
vote  for  a 
county  in  re* 
spect  of  any 
freehold 
house,  &c. 
occupied  by 
himself, 
which 
would  con- 
fer a  vote 
for  a  bo- 
rough. 

No  person  to 
vote  for  a 
county  in  re- 
spect of  cer- 
tain copy- 
holds ands 
leaseholds 
in  a  bo- 
rough. 


Possession 
for  a  certain 
time,  and 
registration, 
essential  to 
the  light  of 
voting  for  a 
county. 


Exception 
in  case  of 
property 


22.  And  be  it  enacted,  that  in  order  to  entitle  any  person  to  vote  in 
any  election  of  a  knight  of  the  shire  or  other  member  to  serve  in  any 
future  parliament,  in  respect  of  any  messuages,  lands,  or  tenements,  whe- 
ther freehold  or  otherwise,  it  shall  not  be  necessary  that  the  same  shall 
be  assessed  to  the  land-tax ;  any  statute  to  the  contrary  notwithstanding. 

23.  And  be  it  enacted,  that  no  person  shall  be  allowed  to  have  any 
vote  in  the  election  of  a  knight  or  knights  of  the  shire  for  or  bv  reason 
of  any  trust  estate  or  mortgage,  unless  such  trustee  or  mortgagee  be  in  ac- 
tual possession  or  receipt  of  the  rents  and  profits  of  the  same  estate,  but 
that  the  mortgagor  or  cestuique  trust  in  possession  shaU  and  may  vote  for 
the  same  estate  notwithstanding  such  mortgage  or  trust. 

24.  And  be  it  enacted,  that  notwithstandmg  any  thing  hereinbefore 
contained,  no  person  shall  be  entitled  to  vote  in  the  election  of  a  knight 
or  knights  of  the  shire  to  serve  in  any  future  parliament  in  respect  of 
his  estate  or  interest  as  a  freeholder  in  any  house,  warehouse,  counting- 
house,  shop,  or  other  building  occupied  by  himself,  or  in  any  land  oc- 
cupied by  himself  together  with  any  house,  warehouse,  counting-house, 
shop,  or  other  building,  such  house,  warehouse,  counting-house,  shop, 
or  other  buildins  being,  either  separately,  or  jointly,  with  the  land  so  oc- 
cupied therewith,  of  such  value  as  would,  according  to  the  provisions 
hereinafter  contained,  confer  on  him  the  right  of  voting  for  any  city  or 
borough,  whether  he  shall  or  shall  not  have  actually  acquired  the  right  to 
vote  for  such  city  or  borough  in  respect  thereof. 

25.  And  be  it  enacted,  that  notwithstanding  any  thing  hereinbefore 
contained  no  person  shall  be  entitled  to  vote  in  the  election  of  a  knight 
or  knights  of  the  shire  to  serve  in  any  future  parliament  in  respect  of  his 
estate  or  interest  as  a  copyholder  or  customary  tenant,  or  tenant  in  an- 
cient demesne,  holding  by  copy  of  Court  roll,  or  as  such  lessee  or  assig- 
nee, or  as  such  tenant  and  occupier  as  aforesaid,  in  any  house,  warehouse, 
counting-house,  shop,  or  other  buUding,  or  in  any  land  occupied  together 
with  a  house,  warehouse,  counting-house,  shop,  or  other  building,  such 
house,  warehouse,  counting-house,  shop,  or  other  building  being,  either 
saparately  or  jointly  with  the  land  so  occupied  therewith,  of  such  value 
as  would  according  to  the  provisions  hereinaflker  contained  confer  on  him 
or  on  any  other  person  the  right  of  voting  for  any  city  or  borough,  whe- 
ther he  or  any  other  person  shall  or  shall  not  have  actually  acquired  the 
right  to  vote  for  such  city  or  borough  in  respect  thereof. 

26.  And  be  it  enacted,  that  notwithstanding  any  thing  hereinbefore 
contained  no  person  shall  be  entitled  to  vote  in  the  election  of  a  knight 
or  knights  of  the  shire  to  serve  in  any  future  parliament  unless  he  shaU 
have  been  duly  registered  according  to  the  provisions  hereinaf):er  contain- 
ed ;  and  that  no  person  shall  be  so  registered  in  any  year  in  respect  of  his 
estate  or  interest  in  any  lands  or  tenements,  as  a  freeholder,  copyholder, 
customary  tenant,  or  tenant  in  ancient  demesne,  unless  he  shall  have  been 
in  the  actual  possession  thereof,  or  in  the  receipt  of  the  rents  and  profits 
thereof  for  his  own  use,  for  six  calendar  months  at  least  next  previous  to 
the  last  day  of  July  in  such  year,  which  said  period  of  six  calendar  months 
shall  be  sufficient,  any  statute  to  the  contrary  notwithstanding ;  and  that 
no  person  shall  be  so  registered  in  any  year,  in  respect  of  any  lands  or 
tenements  held  by  him  as  such  lessee  or  assignee,  or  as  such  occupier  and 
tenant  as  aforesaid,  unless  he  shall  have  been  in  the  actual  possession 
thereof,  or  in  the  receipt  of  the  rents  and  profits  thereof  for  his  own  use, 
as  the  case  may  require,  for  twelve  calendar  months  next  previous  to  the 
last  day  of  July  in  such  year :  provided  always,  that  where  any  lands  or 
tenements,  which  would  otherwise  entitle  the  owner,  holder,  or  occupier 
thereof  to  vote  in  any  such  election,  shall  come  to  any  person,  at  any  time 
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within  such  respective  periods  of  six  or  twelve  calendar  montihs,  by  descent,  coming  by 
succession,  marriage,  marriage  settlement,  devise,  or  promotion  to  any  descent,  &c. 
benefice  in  a  church,  or  by  promotion  to  any  office,  such  penon  shall  be 
entitled  in  respect  thereof  to  have  his  name  inserted  as  a  voter  in  the 
election  of  a  knight  or  knights  of  the  shire  in  the  lists  then  next  to  be 
made  by  virtue  of  this  Act  as  hereinafter  mentioned,  and,  upon  his  being 
duly  registered  according  to  the  provisions  hereinafter  contained,  to  vote 
in  such  election. 

27.  And  be  it  enacted,  that  in  every  city  or  borough  which  shall  return  Right  of  vo- 
a  member  or  members  to  serve  in  any  future  parliament,  every  male  per-  ting  in  bo- 
son of  full  age,  and  not  subject  to  any  legal  incapacity,  who  shall  occupy  roughs  to  be 
within  such  city  or  borough,  or  within  any  place  sharing  in  the  election  enjoyed  by 
for  such  city  or  borough,  as  owner  or  tenant,  any  house,  warehouse,  occupiers  of 
counting-house,  shop,  or  other  building,  being  either  separately,  or  jointly  houses,  &c. 
with  any  land  within  such  city,  borough,  or  place  occupied  therewith  by  °^  ^^®  *°" 
him  as  owner,  or  occupied  therewith  by  him  as  tenant  under  the  same  land-  °?^|.y^"^^ 
lord,  of  the  clear  yearly  value  of  not  less  than  ten  pounds,  shall,  if  duly  ^ 
registered  according  to  the  provisions  hereinafter  contained,  be  entitled  to 
vote  in  the  election  of  a  member  or  members  to  serve  in  any  future  par- 
liament for  such  city  or  borough  :  provided  always,  that  no  such  person  -^q  occupier 
shall  be  so  registered  in  any  year  unless  he  shall  have  occupied  such  pre-  to  vote  un- 
mises  as  aforesaid  for  twelve  cidendar  months  next  previous  to  the  last  day  less  rated  to 
of  July  in  such  year,  nor  unless  such  person,  where  such  premises  are  the  poor 
situate  in  any  parish  or  township  in  which  there  shall  be  a  rate  for  the  rate, 
relief  of  the  poor,  shall  have  been  rated  in  respect  of  such  premises  to  all 
rates  for  the  relief  of  the  poor  in  such  parish  or  township  made  during 
the  time  of  such  his  occupation  so  required  as  aforesaid,  nor  unless  such  per-  Rate  and  as- 
son  shall  have  paid,  on  or  before  the  twentieth  day  of  July  in  such  year,  all  sessed  taxes 
the  poor's  rates  and  assessed  taxes  which  shall  have  become  payable  from  must  be 
him  in  respect  of  such  premises  previously  to  the  sixth  day  of  April  then  paid, 
next  preceding:  provided  also,  that  no  such  person  shall  be  so  registered  Residence 
in  any  year  unless  he  shall  have  resided  for  six  calendar  months  next  also  requir- 
previous  to  the  last  day  of  July  in  such  year  within  the  city  or  borough,  ed. 
or  within  the  place  sharing  in  the  election  for  the  city  or  borough,  in  re- 
spect of  which  city,  borough,  or  place  respectively  he  shall  be  entitled  to 
vote,  or  within  seven  statute  miles  thereof  or  of  any  part  thereof. 

28.  And  be  it  enacted,  that  the  premises  in  respect  of  the  occupation  Provision  as 
of  which  any  person  shall  be  entitled  to  be  registered  in  any  year,  and  to  to  premises 
vote  in  the  election  for  any  city  or  borough  as  aforesaid,  shall  not  be  re-  occupied  in 
quired  to  be  the  same  premises,  but  may  be  different  premises  occupied  succession, 
in  immediate  succession  by  such  person  during  the  twelve  calendar  months 

next  previous  to  the  last  day  of  July  in  such  year,  such  person  having 
paid,  on  or  before  the  twentieth  day  of  July  in  such  year,  all  the  poor's 
rates  and  assessed  taxes  which  shall,  previously  to  the  sixth  day  of  April 
then  next  preceding  have  become  payable  from  him  in  respect  of  all  such 
premises  so  occupied  by  him  in  succession. 

29.  And  be  it  enacted,  that  where  any  premises  as  aforesaid,  in  any  As  to  joint 
such  city  or  borough,  or  in  any  place  sharing  in  the  election  therewith,  occupiers, 
shall  be  jointly  occupied  by  more  persons  than  one  as  owners  or  tenants, 

each  of  such  joint  occupiers  shall,  subject  to  the  conditions  hereinbefore 
contained  as  to  persons  occupying  premises  in  any  such  city,  borough,  or 
place,  be  entitled  to  vote  in  the  election  for  such  city  or  borough,  in  re- 
spect of  the  premises  so  jointly  occupied,  in  case  the  clear  yearly  value  of 
such  premises  shall  be  of  an  amount  which,  when  divided  by  the  number 
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of  such  occupiers,  shall  give  a  sum  of  not  less  than  ten  pounds  for  each 
and  every  such  occupier,  but  not  otherwise. 
Occupiers  ^^*  ^^^  ^  ^^  enacted,  that  in  every  city  or  borough  which  shall  return 
may  de-  &  member  or  members  to  serve  in  any  future  parliament,  and  in  every  place 
mand  to  be  sharing  in  the  election  for  such  city  or  borough,  it  shall  be  lawful  for  any  per- 
rated.  son  occup3nng  any  house,  warehouse,  counting-house,  shop,  or  other  huilding, 

either  separately,  or  jointly  with  any  land  occupied  therewith  by  him  as  owner, 
or  occupied  therewith  by  him  as  tenant  under  the  same  landlord,  in  any 
parish  or  township  in  which  there  shall  be  a  rate  for  the  relief  of  the  poor, 
to  claim  to  be  rated  to  the  relief  of  the  poor  in  respect  of  such  premises, 
whether  the  landlord  shall  or  shall  not  be  liable  to  be  rated  to  the  relief 
of  the  poor  in  respect  thereof ;  and  upon  such  occupier  so  claiming  and 
actually  paying  or  tendering  the  full  amount  of  the  rate  or  rates,  if  any, 
then  due  in  respect  of  such  premises,  the  overseers  of  the  parish  or  town- 
ship in  which  such  premises  are  situate  are  hereby  required  to  put  the 
name  of  such  occupier  upon  the  rate  for  the  time  being ;  and  m  case 
such  overseers  shall  neglect  or  refuse  so  to  do,  such  occupier  shall  never- 
theless for  the  purposes  of  this  Act  be  deemed  to  have  been  rated  to  the 
relief  of  the  poor  in  respect  of  such  premises  from  the  period  at  which 
the  rate  shall  have  been  made  in  respect  of  which  he  shall  have  so  claim- 
ed to  be  rated  as  aforesaid :  provided  always,  that  where  by  virtue  of  any 
act  of  parliament  the  landlord  shall  be  liable  to  the  payment  of  the  rate 
for  the  relief  of  the  poor  in  respect  of  any  premises  occupied  by  his  te- 
nant, nothing  herein  contained  shall  be  deemed  to  vary  or  discharge  the 
liability  of  such  landlord ;  but  that  in  case  the  tenant  who  shall  have 
been  rated  for  such  premises  in  consequence  of  any  such  claim  as  afore- 
said shall  make  default  in  the  pajonent  of  the  poor's  rates  due  in  respect 
thereof,  such  landlord  shall  be  and  remain  liable  for  the  payment  thereof 
in  the  same  manner  as  if  he  alone  had  been  rated  in  respect  of  the  pre- 
mises so  occupied  by  his  tenant. 
Provision  as      31.  And  be  it  enacted,  that  in  every  city  or  town  being  a  county  of 
to  freehold-  itself,  in  the  election  for  which  freeholders  or  burgage  tenants,  either  with 
ers  voting      or  without  any  superadded  qualification,  now  have  a  right  to  vote,  every 
for  cities        such  freeholder  or  burgage  tenant  shall  be  entitled  to  vote  in  the  election 
and  towns     Qf  ^  member  or  members  to  serve  in  all  future  parliaments  for  such  city 
being  coun-  q^  town,  provided  he  shall  be  duly  registered  according  to  the  provisions 
ties  of  them-  hereinafter  contained;  but  that  no  such  person  shall  be  so  registered  in 
^  ^®*'  any  year  in  respect  of  any  freehold  or  burgage  tenement,  unless  he  shall 

have  been  in  the  actual  possession  thereof,  or  in  the  receipt  of  the  rents 
and  profits  thereof,  for  his  own  use,  for  twelve  calendar  months  next  pre- 
vious to  the  last  day  of  July  in  such  year  (except  where  the  same  shall 
have  come  to  him,  at  any  time  within  such  twelve  months,  by  descent, 
succession,  marriage,  marriage  settlement,  devise,  or  promotion  to  any 
benefice  in  a  church,  or  to  any  office,)  nor  unless  he  shall  have  resided 
for  six  calendar  months  next  previous  to  the  last  day  of  July  in  such  year 
within  such  city  or  town,  or  within  seven  statute  miles  thereof  or  of  any 
part  thereof:  provided  always,  that  nothing  in  this  enactment  contained 
shall  be  deemed  to  vary  or  abridge  the  provisions  hereinbefore  made  rela- 
tive to  the  right  of  voting  for  any  city  or  town  bein^  a  county  of  itself, 
To  extend      ^^  respect  of  any  freehold  for  life  or  lives  :  provided  also,  that  every  free- 
to  freeholds   ^^^^  ^^  burgage  tenement  which  may  be  situate  without  the  present  limits 
within  the     ^^  ^^X  ^^^^  ^^fy  ^^  town  being  a  county  of  itself,  but  within  the  limits  of 
new  bound-  ^uch  city  or  town,  as  the  same  shall  be  settled  and  described  by  the  Act 
aries.  to  be  passed  for  that  purpose  as  hereinbefore  mentioned,  shall  confer  the 
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right  of  Totiiig  in  the  election  of  a  member  or  membem  to  serve  in  any 
future  parliament  for  such  city  or  town  in  the  same  manner  as  if  such 
freefaola  or  bui^gage  tenement  were  situate  within  the  present  limits 
thereof. 

32.  And  be  it  enacted,  that  every  person  who  would  have  been  enti-  Fieemennot 
tied  to  vote  in  the  election  of  a  member  or  members  to  serve  in  any  to  vote  in 
futare  parliament  for  any  city  or  borough  not  included  in  the  Schedule  boroughs, 
marked  (A.)  to  this  Act  annexed,  either  as  a  bui^ess  or  freeman,  or  in  unless  resi- 
the  city  of  London  as  a  freeman  and  liveryman,  if  this  Act  had  not  been  <leDt,  &c. 
passed,  shall  be  entitled  to  vote  in  such  election,  provided  such  person 

shall  be  duly  registered  according  to  the  provisions  hereinafter  contained ; 
but  that  no  such  person  shall  be  so  registered  in  any  year,  unless  he  shall 
on  the  last  day  of  July  in  such  year  be  qualified  in  such  manner  as 
would  entitle  him  to  vote  if  such  day  were  the  day  of  election,  and  this 
Act  had  not  been  passed,  nor  unless,  where  he  shall  be  a  burgess  or  free- 
man, or  freeman  and  liveryman  of  any  city  or  borough,  he  shall  have  re- 
sided for  six  calendar  months  next  previous  to  the  last  day  of  July  in 
such  year  within  such  city  or  borough,  or  within  seven  statute  miles  from 
the  place  where  the  poll  for  such  city  or  borough  shall  heretofore  have 
been  taken,  nor  unless,  where  he  sh^l  be  a  burgess  or  freeman  of  any 
place  sharing  in  the  election  for  any  city  or  boroush,  he  shall  have  resided 
for  six  calendar  months  next  previous  to  the  last  day  of  July  in  such  year 
within  such  respective  place  so  sharing  as  aforesaid,  or  within  seven  sta- 
tute mOes  of  the  place  mentioned  in  conjunction  with  such  respective 
place  so  sharing  as  aforesaid,  and  named  in  the  second  coliunn  of  the 
Schedule  marked  (£.  2.)  to  this  Act  annexed :  provided  always,  that  no  Exclusion 
person  who  shall  have  been  elected,  made,  or  admitted  a  burgess  or  freeman  of  freemen 
since  the  first  day  of  March,  1831,  otherwise  than  in  respect  of  birth  or  created 
servitude,  or  who  shall  hereafter  be  elected,  made,  or  admitted  a  bnrgess  siQce  the  1st 
or  freeman,  otherwise  than  in  respect  of  birth  or  servitude,  shall  be  enti-  ^^  March, 
tied  to  vote  as  such  in  any  such  election  for  any  city  or  borough  as  afore-  l^^l* 
said,  or  to  be  so  registered  as  aforesaid :  provided  also,  that  no  person  Exception, 
shall  be  so  entitled  as  a  burgess  or  freeman  in  respect  of  birth  unless  his 
right  be  originally  derived  from  or  through  some  person  who  was  a  bur- 
gess or  freeman,  or  entitled  to  be  admitted  a  burgess  or  freeman,  previ- 
ously to  the  first  day  of  March  in  the  year  1831,  or  from  or  through  some 
person  who  since  that  time  shall  have  become  or  shall  hereafter  become  a 
burgess  or  freeman  in  respect  of  servitude :  provided  also,  that  every  Provision  as 
person  who  would  have  been  entitled,  if  this  Act  had  not  been  passed,  to  to  the  free- 
vote  as  a  burgess  or  fireeman  of  Swansea,  Loughor,  Neath,  Aberavan,  or  men  of 
Kcnfig,  in  the  election  of  a  member  to  serve  in  any  future  parliament  for  Swansea, 
the  borough  of  Cardiff)  shall  cease  to  vote  in  such  election,  and  shall  in-  J^^"^'^®^* 
stead  thereof  be  entitled  to  vote  as  such  burgess  or  freeman  in  the  elec-  ^^    * 
tion  of  a  member  to  serve  in  all  future  parliaments  for  the  borough  com-      j^^^^^* 
posed  of  the  towns  of  Swansea,  Loughor,  Neath,  Aberavon,  and  Kenfig,  *°      ®°  ^* 
subject  always  to  the  provisions  hereinbefore  contained  with  regard  to  a 
burgess  or  freeman  of  any  place  sharing  in  the  election  for  any  city  or 
borough. 

33.  And  be  it  enacted,  that  no  person  shall  be  entitled  to  vote  in  the  Keservation 
election  of  a  member  or  members  to  serve  in  any  future  parliament  for  of  other 
any  city  or  borough,  save  and  except  in  respect  of  some  right  conferred  rights  of 
by  this  Act,  or  as  a  burgess  or  freeman,  or  as  a  freeman  and  liveryman,  voting  in 
or  in  the  case  of  a  city  or  town  being  a  county  of  itself,  as  a  freenolder  boroughs, 
or  burgage  tenant,  as  hereinbefore  mentioned :  provided  always,  that  every 
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penon  now  haying  a  right  to  vote  in  the  election  for  any  pity  or  borough, 
except  those  enumerated  in  the  said  Schedule  (A.)  in  virtue  of  any  other 
qualification  than  as  a  burgess  or  freeman,  or  as  a  freeman  and  livexymani 
or,  in  the  case  of  a  city  or  town  being  a  county  of  itself,  as  a  freenolder 
or  burgage  tenant,  as  hereinbefore  mentioned,  shall  retain  such  right  of 
voting  so  long  as  he  shall  he  qualified  as  an  elector  according  to  the 
usages  and  customs  of  such  city  or  borough,  or  any  law  now  in  force,  and 
such  person  shall  be  entitled  to  vote  in  the  election  of  a  member  or  mem- 
bers to  serve  in  any  future  parliament  for  such  city  or  borough,  if  duly 
registered  according  to  the  provisions  hereinafter  contained ;  but  that  no 
such  person  shall  be  so  registered  in  any  year  unless  he  shall,  on  the  last 
day  of  July  in  such  year,  be  qualified  as  such  elector  in  such  manner  as 
would  entitle  him  then  to  vote  if  such  day  were  the  day  of  election  and 
Residence,    this  Act  had  not  been  passed,  nor  unless  such  person,  where  his  qualifica- 
&c.  re-         tion  shall  be  in  any  city  or  borough,  shall  have  resided  for  six  calendar 
quired.         months  next  previous  to  the  last  day  of  July  in  such  year  within  such 
city  or  borough,  or  within  seven  statute  miles  from  the  place  where  the 
poll  for  such  city  or  borough  shall  heretofore  have  been  taken,  nor  unless 
such  person,  where  his  qualification  shall  be  within  any  place  sharing  in 
the  election  for  any  city  or  boroush,  shall  have  resided  for  six  calendar 
months  next  previous  to  the  last  day  of  July  in  such  year  within  such  re- 
spective place  so  sharing  as  aforesaid,  or  within  seven  statute  milea  of  the 
place  mentioned  in  conjunction  with  such  respective  place  so  sharing  as 
aforesaid,  and  named  in  the  second  column  of  the  Schedule  marked  (£,  2.) 
to  this  Act  annexed :  provided  nevertheless,  that  every  such  person  shau 
for  ever  cease  to  enjoy  such  right  of  voting  for  any  such  city  or  borough 
as  aforesaid  if  his  name  shall  nave  been  omitted  for  two  successive  years 
from  the  register  of  such  voters  for  such  city  or  borough  hereinafter  di- 
rected to  be  made,  unless  he  shall  have  been  so  omitted  in  consequence  of 
his  having  received  parochial  relief  within  twelve  calendar  months  next 
previous  to  the  last  day  of  July  in  any  year,  or  in  consequence  of  his 
absence  on  the  naval  or  military  service  of  his  Majesty. 
Provision  as      3^*  And  be  it  enacted,  that  every  person  now  having  a  right  to  vote 
to  persons     for  the  borough  of  New  Shorehami  or  of  Cricklade,  Aylesbury,  or  East 
now  entitled  Retford  respectively,  in  respect  of  any  freehold,  wheresoever  the  same 
to  vote  for     may  be  situate,  shall  retain  such  right  of  voting,  subject  always  to  the 
New  Shore-  game  provisions  as  are  hereinbefore  mentioneawith  regard  to  persons 
ham  I  ^"^^"  whose  right  of  voting  for  any  borough  is  saved  and  reserved  by  this  Act, 
jade,  Ayles-  n^ye  mj^  except  that  such  persons  now  havino;  a  right  to  vote  for  the  bo- 
E  "^^'R^t       ""ough  of  New  Shoreham,  or  of  Cricklade,  Aylesbury,  or  East  Retford  re- 
fold   n         Bpectively,  shall  not  be  registered  in  any  year  imless  they  shall  have  resided 
respect  of      ^^^  ^^^  calendar  months  next  previous  to  the  last  day  of  July  in  such  year 
freeholds,      within  the  borough  of  New  Shoreham,  or  of  Cricklade,  Aylesbury,  or  East 
Retford  respectively,  as  defined  by  this  Act,  or  within  seven  statute  miles 
of  such  respective  borough  or  of  any  part  thereof;  and  that  for  the  pur- 
pose of  the  registration  hereinafter  required  all  persons  now  having  a 
right  to  vote  for  the  borough  of  New  Shoreham  m  respect  of  any  free- 
holds which  may  be  situate  m  the  borough  of  Horsham,  or  for  the  borough 
of  Cricklade  in  respect  of  any  freeholds  which  may  be  situate  in  the  bo- 
rough of  Malmsbury,  as  sucn  boroughs  of  Horsham  or  Malmsbury  may 
respectively  be  defined  by  the  Act  to  be  passed  for  that  purpose  as  herein- 
before mentioned,  shall  be  inserted  in  the  list  of  voters  heremaA^r  directed 
to  be  made  by  the  overseers  of  that  parish  or  township  within  the  bo- 
rough of  New  Shoreham  or  the  borough  of  Cricklade  respectively,  as  de- 
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fined  by  this  Act,  which  shall  be  next  adjoining  to  the  parish  or  township 
in  which  such  ireeholds  shall  respectively  be  situate ;  and  if  the  parish  or 
township  in  which  any  such  freeholds  shall  be  situate  shall  adjoin  two  or 
more  parishes  or  townships  within  either  of  the  said  boroughs  of  New 
Shoreham  or  Cricklade,  the  persons  so  having  a  right  to  vote  in  respeet  of 
such  freeholds  shall  be  inserted  in  the  list  of  voters  to  be  made  by  the 
overseers  of  the  least  populous  of  such  adjoining  parishes  or  townuiips, 
according  to  the  last  census  for  the  time  bemg. 

35.  Provided  nevertheless,  and  be  it  enacted,  that  notwithstanding  any  Ezclasion 
thing  hereinbefore  contained  no  person  shall  be  entitled  to  vote  in  the  of  certain 
election  of  ^  member  or  members  to  serve  in  any  future  pariiament  for  rights  of 
any  city  or  borough  (other  than  a  city  or  town  lieing  a  county  of  itself,  voting  in 
in  the  election  for  which  freeholders  or  burgage  tenants  have  a  right  to  boroughs 
vote  as  hereinbefore  mentioned,)  in  respect  of  any  estate  or  interest  in  iu:quired 
any  burgage  tenement  or  freehold  which  shall  have  been  acquired  by  such  ""^  the  1st 
person  since  the  Ist  day  of  March,  1631,  unless  the  same  shall  have  come  igot^    ' 
to  or  been  acquired  by  such  person,  since  that  day,  and  previously  to  the 

passing  of  this  Act,  by  descent,  succession,  marriage,  marriage*setUement, 
devise,  or  promotion  to  any  benefice  in  a  church,  ot  by  promotion  to  any 
office. 

36.  And  be  it  enacted,  that  no  pev8(m  shall  be  entitled  to  be  registMod  Astoftcaipt 
in  any  year  as  a  voter  in  the  eleetion  of  a  member  or  members  to  serve  oi  jparochiftl 
in  any  future  parliament  for  any  city  or  borough  who  shall  within  twelve  rebaf* 
calendar  months  next  previous  to  the  last  day  of  July  in  suoh  year  have 
received  parochial  relief  or  other  alms,  which  by  the  law  of  parliament 

now  disqualify  from  voting  in  the  election  of  members  to  serve  in  parliA- 
mmt. 

37»  And  whereas  it  is  expedient  to  form  a  register  of  all  persons  ei|-  Overseers  to 
titl^  tQ  vote  in  the  election  of  a  knight  or  knignts  of  the  shire  to  serve  give  notice 
in  any  future  parliament,  and  that  fat  the  purpose  of  forming  such  re-  annaally» 
gister  the  overseers  of  every  parish  and  township  should  annuaUy  make  requiring 
out  lists  in  the  manner  hereinafter  mentioned ;  be  it  therefbre  enacted,  county 
that  tbe  overseers  of  the  poor  of  every  parish  and  township  shall,  on  the  ^<^^  ^  . 
twentiedi  day  of  June  in  the  present  and  in  every  succeedmg  year,  cause  ^.^''^^c 
to  be  fixed  op  or  near  the  doors  of  all  the  churches  and  ch<^ls  within  ^  ^^°"'* 
sueh  parish  or  township,  or  if  there  be  no  church  or  chapel  ther^n,  then  to 
be  fixed  in  some  public  and  conspicuous  situation  withm  the  same  reroee- 
tively,  a  notice  according  to  the  form  numbered  1.  in  the  Schedule  (H.) 
to  this  Act  annexed,  requiring  all  persons  who  may  be  entitled  to  vote  in 
the  election  of  a  knight  or  knights  of  the  shire  to  serve  in  any  future 
parliament,  in  respect  of  any  property  situate  wholly  or  in  part  In  sueh 
parish  or  township,  to  deliver  or  transmit  to  the  said  overseers,  on  or  be- 
fore the  twentieth  day  of  July  in  the  present  and  every  suceee^ff  year,  a 
notice  of  their  claim  as  such  voters,  according  to  the  form  nunmered  2.  Persons 
in  the  said  Schedule  (H.)  or  to  the  like  effect :  provided  always,  that  once  on  the 
after  the  fimnation  of  the  register  to  be  made  in  eaeh  year,  as  hereinafter  ngister  not 
mentioned,  no  person  whose  name  shall  be  upon  such  register  for  the  time  required  to 
being  shall  be  required  thereafter  to  make  any  such  claim  as  aforesaid,  so  make  any 
long  as  he  shall  retain  the  same  qualification,  and  continue  in  the  same  subsequent 
place  of  abode  described  in  such  register.  cUim. 

38.  And  be  it  enacted,  that  the  overseer  of  the  poor  of  every  parish  Overseers  to 

and  township  shall,  on  or  before  the  last  day  of  July  in  the  present  year,  prepare  lists 

make  out  or  cause  to  be  made  out,  accordyig  to  the  form  numbered  3.  in  ^^  county 

the  said  Schedule  (U.),  an  alphabetical  list  of  all  persons  who  shall  ehdm  ^^^'^.^^^ 

as  aforesaid  to  be  inserted  in  siu:h  list  as  voters  in  the  eleetion  of  a  knight  ^  Publish 

Q  tnem  every 

^  ^  year. 
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or  knights  of  the  shire  to  serve  for  the  county,  or  for  the  riding,  parts,  or 
division  of  the  county  wherein  such  parish  or  township  lies,  in  respect  of 
any  lands  or  tenements  situate  wholly  or  in  part  within  such  parish  or 
township ;  and  that  the  said  overseers  shall,  on  or  before  the  last  day  of 
July  in  every  succeeding  year,  make  out  or  cause  to  be  made  out  alike 
list,  containing  the  names  of  all  persons  who  shall  be  upon  the  register 
for  the  time  being  as  such  voters,  and  also  the  names  of  all  persons  who 
shall  daim  as  aforesaid  to  be  inserted  in  such  last-mentioned  list  as  such 
voters ;  and  in  every  list  so  to  be  made  by  the  overseers  as  aforesaid,  the 
Christian  name  and  surname  of  every  person  shall  be  written  at  full 
length,  toffether  with  the  place  of  his  abode,  the  nature  of  his  qualifica- 
tion, and  uie  local  or  other  description  of  such  lands  or  tenements,  as  the 
same  are  respectively  set  forth  in  his  claim  to  vote,  and  the  name  of  the 
Overseers  to  occupying  tenant,  if  stated  in  such  claim ;  and  the  said  overseers,  if  they 
have  power  shall  have  reasonable  cause  to  befieve  that  any  persotl  so  claiming  as 
to  objectiog  aforesaid,  or  whose  name  shall  appear  in  the  ree^ister  for  the  time  being, 
to  any  name  is  not  entitled  to  vote  in  the  election  of  a  knight  or  knights  of  the  shire 
inserted  in     for  the  county,  or  for  the  riding,  parts,  or  division  of  the  county  in  which 
the  lists ;      ^g{].  parigh  or  township  is  situate,  shall  have  power  to  add  the  words 
"  objected  to  "  opposite  the  name  of  every  such  person  on  the  margin  of 
to  keep  CO-    b^c^  ^^^  i  ^^^  ^^®  ^^^  overseers  shall  sign  such  list,  and  shall  cause  a 

Jnm  of  lists    sufficient  number  of  copies  of  such  list  to  be  written  or  printed,  and  to 
or  inspec*     be  fixed  on  or  near  the  doors  of  all  the  churches  and  chapels  within  their 
tion.  parish  or  township,  or  if  there  be  no  church  or  chapel  therein,  then  to  be 

fixed  up  in  some  public  and  conspicuous  situation  within  the  same  re- 
spectively, on  the  two  Sundays  next  after  such  list  shall  have  been  made; 
and  the  said  overseers  shall  likewise  keep  a  true  copy  of  such  list,  to  be 

Eerused  by  any  person,  without  payment  of  any  foe,  at  all  reasonable 
ours  during  the  two  first  weeks  after  such  list  shall  have  been  made : 
Provision  as  provided  always,  that  every  precinct  or  place,  whether  extra-parochial  or 
to  places       otherwise,  which  shall  have  no  overseers  of  the  poor,  shall  for  the  pur- 
having  no     pose  of  making  out  such  list  as  aforesaid  be  deemed  to  be  within  the 
overseers,      parish  or  township  adjoining  thereto,  such  parish  or  township  being  si- 
tuate withiu  the  same  county,  or  the  same  riding,  parts,  or  divisions  of  a 
county,  as  such  precinct  or  place ;  and  if  such  precinct  or  place  ahall  ad- 
join two  or  more  parishes  or  townships  so  situate  as  aforesaid,  it  shall  be 
deemed  to  be  within  the  least  populous  of  such  parishes  or  townships,  ac- 
cording to  the  last  census  for  the  time  being ;  and  the  overseen  of  the 
poor  of  every  such  parish  or  township  shall  insert  in  the  list  for  their 
respective  parish  or  township  the  names  of  all  persons  who  shall  daim  as 
aforesaid  to  be  inserted  therein  as  voters  in  the  election  of  a  knight  or 
knights  of  the  shire  to  serve  for  the  county,  or  for  the  riding,  parts,  or 
division  of  the  county,  in  which  such  precinct  or  place  as  aforesaid  lies,  in 
respect  of  any  lands  or  tenements  situate  wholly  or  in  part  within  such 
precinct  or  place. 
Notice  of  39.  And  be  it  enacted,  that  every  person  who  shall  be  upon  the  re- 

objection  by  gister  for  the  time  being  of  voters  for  any  county,  or  for  any  ridins;,  parts, 
third  parties  or  division  of  a  county,  or  who  shall  have  claimed  to  be  inserted  in  any 
to  persons  list  for  the  then  current  year  of  voters  for  any  county,  or  any  riding, 
"^uf °^^**^  parts,  or  division  of  a  county,  may  object  to  any  person  as  not  having 
to  be  re-  j^^^n  entitled  on  the  last  day  of  July  then  next  preceding  to  have  his 
tained  m  the  ^ame  inserted  in  any  list  of  voters  for  such  county,  riding,  parts,  or  divi- 
lists  ^  ^^^  ^  ^  ^  made  out  as  aforesaid ;  and  every  person  so  objecting  (save 

and  except  overseers  objecting  in  the  manner  hereinbefore  mentioned) 
shall  on  or  before  the  twenty-fifth  day  of  August  in  the  present  and  in 


ELECTION  OF  KKIOHTS  OF  THE  SHIRE.  13^ 

every  succeeding  year,  give  or  cause  to  be  given  a  notice  in  writing  ac- 
cording to  the  fonn  numbered  4.  in  the  said  Schedule  (H.),  or  to  the  like 
effect,  to  the  overseers  who  shall  have  made  out  the  list  in  which  the 
name  of  the  person  so  objected  to  shall  have  been  inserted ;  and  the  per- 
son so  objecting  shall  also,  on  or  before  the  twenty-fiflh  day  of  August  in 
the  present  and  in  every  succeeding  year,  give  to  the  person  objected  to, 
or  leave  at  his  place  of  abode  as  described  in  such  list,  or  personally  de- 
liver to  his  tenant  in  occupation  of  the  premises  described  in  such  list,  a 
notice  in  writing  according  to  the  form  numbered  5.  in  the  said  Schedule 
(H.),  or  to  the  like  effect ;  and  the  overseers  shall  include  the  names  of  List  of  per- 
all  persons  so  objected  to  in  a  list  according  to  the  form  numbered  6.  in  sons  ob^ 
the  said  Schedule  (H.),  and  shall  cause  copies  of  such  list  to  fixed  on  or  jected  to  by 
near  all  the  doors  of  all  the  churches  aud  chapels  within  their  parish  or  ^bird  parties 
township,  or  if  there  be  no  church  or  chapel  therein,  then  to  be  fixed  in  J?  JJ*,P^ 
some  public  and  conspicuous  situation  within  the  same  respectively,  on  "'bed,  &c. 
the  two  Sundays  next  preceding  the  fifteenth  day  of  September  in  the  pre- 
sent and  in  every  succeeding  year ;  and  the  overseers  shall  likewise  keep 
a  copy  of  the  names  of  all  the  persons  so  objected  to,  to  be  perused  by  any 
person,  without  payment  of  any  fee,  at  all  reasonable  hours  during  the 
ten  days  next  preceding  the  said  fifteenth  day  of  September  in  the  present 
and  in  every  succeeding  year. 

40.  And  be  it  enacted,  that  on  the  twenty-ninth  day  of  August  in  the  Lists  of 
present  and  in  every  succeeding  year,  the  overseers  of  every  parish  and  couoty 
township  shall  deliver  the  list  of  voters  so  made  out  as  aforesaid,  together  votes  to  be 
with  a  written  statement  of  the  number  of  persons  objected  to  by  the  over-  forwarded 
seers  and  by  other  persons,  to  the  high  constable  or  high  constables  of  the  to  the  clerks 
hundred  or  other  like  district  in  which  such  parish  or  township  is  situate ;  ®^  ^^^  peace 
and  such  high  constable  or  high  constables  snail  forthwith  deliver  all  such 

lists,  together  with  such  statements  as  aforesaid,  to  the  clerk  of  the  peace 
of  the  county,  riding,  or  parts,  who  shall  forthwith  make  out  an  abstract 
of  the  niunber  of  persons  objected  to  by  the  overseers  and  by  other  per- 
sons in  each  parish  and  township,  and  transmit  the  same  to  ue  barrister 
or  barristers  appointed  as  hereinafter  mentioned  to  revise  such  lists,  in 
order  that  the  said  barrister  or  barristers  may  fix  fix  proper  times  and 
places  for  holding  his  or  their  courts  for  the  revision  of  the  said  lists. 

41.  And  be  it  enacted,  that  the  lord  chief  justice  of  the  Court  of  King's  Judges  of 
Bench  for  the  time  being  shall,  in  the  month  of  July  or  August  in  the  assize  to 
present  and  in  every  succeeding  year,  nominate  and  appoint  for  Middle-  name  bar- 
sex,  and  the  senior  judge  for  the  time  being  in  the  commission  of  assize  risters,  who 
for  every  other  county  shall,  when  travelling  the  summer  circuit,  in  the  s^'*^^.  revise 
present  and  in  every  succeeding  year,  nominate  and  appoint  for  every  *"®  "*^  °' 
such  county,  or  for  each  of  the  ridings,  parts,  or  divisions  of  such  county,  <^oj>^^y 

a  barrister  or  barristers  to  revise  the  list  of  voters  in  the  election  of  a  ^^^^^' 
knight  or  knights  of  the  shire ;  and  such  barrister  or  barristers  so  ap- 
pointed as  aforesaid  shall  give  public  notice,  as  well  by  advertisement  m 
some  of  the  newspapers  circulating  within  the  county,  riding,  parts,  or 
division,  as  also  by  a  notice  to  be  fixed  in  some  public  and  conspicuous 
situation  at  the  principal  place  of  election  for  the  county,  riding,  parts,  or 
division,  (such  last-mentioned  notice  to  be  given  three  days  at  the  least 
before  the  commencement  of  his  or  their  circuit,)  that  he  or  they  will 
make  a  circuit  of  the  county,  riding,  parts,  or  division,  for  which  he  or 
they  shall  be  so  appointed,  and  of  the  several  times  and  places  at  which 
he  or  they  will  hold  courts  for  that  purpose,  such  times  being  between  the 
fifteenth  day  of  September  inclusive,  and  the  twenty-fifth  day  of  October  Period  far 
inclusive,  in  the  present  and  every  succeeding  year,  and  he  or  they  shall  levision. 
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hold  open  coarts  tot  that  purpose  at  the  times  and  pkces  so  to  he  an- 
nounced ;  and  where  two  or  more  harristers  shall  be  appointed  for  the 
same  county,  ridinj^,  parts,  or  division,  they  shall  attend  at  the  same  places 
together,  hut  shalfsit  apart  from  each  other,  and  hold  separate  courts  at 
the  same  time  for  the  dispatch  of  business :  provided  alwavs,  that  no 
member  of  parliament,  nor  any  person  holding  any  office  or  place  of  pro- 
fit under  the  crown,  shall  be  appointed  such  barrister,  and  that  no  hamster 
so  appointed  as  ttfotesaid  shall  be  eligible  to  serve  in  parliament  for  eighteen 
montns  from  the  time  of  such  his  appointment  for  the  county,  riding,  parts, 
or  ditislon,  for  which  he  shall  be  so  appointed. 
Clerk  of  the      42.  And  be  it  enacted,  that  the  clerk  of  the  peace  shall  at  the  opening 
peaee  nod     of  the  first  court  to  be  held  by  every  such  barrister  for  any  county,  or  for 
oversetrs  to   any  riding,  parts,  or  division  of  a  county,  produce  or  cause  to  be  produced 
r****2  ^*     befo*«  liim  the  several  lists  of  Voters  for  such  county,  riding,  parts,  or  di- 
fore  the  bar*  yjgion  which  shall  have  been  delivered  to  such  clerk  of  the  peace  by  the 
'?*?"'  7       ^^^  constables  as  aforesaid ;  and  the  overseers  of  every  parish  and  town- 
on  the*         smb  who  shall  have  made  out  the  list  of  voters  shall  attend  the  court  to 
county  lists   ^  "®^^  V  ®^®^  ^^^  barrister  at  the  place  appointed  for  revising  the 
all  names      ^^  relating  to  such  parish  or  township  respectively,  and  shall  also  de- 
not  objected  ^^^^  ^  ^^^  barrister  a  copy  of  the  list  of  the  persons  objected  to,  so 
to,  and  shall  made  out  by  ihem  as  aforesaid;  and  the  said  overseers  shall  answer  upon 
expunge        oath  all  such  questions  as  such  barrister  may  put  to  them  or  any  of  them 
those  whose  touching  any  matter  necessary  for  revising  the  lists  of  roters ;  and  every 
^nalifica^      such  barrister  shall  retain  on  the  lists  of  voters  the  names  of  all  persons  to 
lion,  if  ob-    whom  no  objection  shall  have  been  made  by  the  overseers,  or  by  any  other 
1^  n^  ^^'       person,  in  tne  manner  hereinbefore  mentioned ;  and  he  shall  also  retsm 
shall  not  be  on  the  list  of  voters  the  name  of  every  person  who  shall  have  been  ob- 
proved.        jected  to  by  any  person  other  than  the  overseers,  unless  the  party  so  ob- 
jecting shall  appear  by  himself  or  by  some  one  on  his  behalf  in  support  of 
such  objection ;  and  where  the  name  of  any  person  inserted  in  the  list  of 
Voters  shall  have  been  objected  to  by  the  overseers,  or  by  any  other  per- 
son, in  the  manner  hereinbefore  mentioned,  and  such  person  so  objecting 
shall  appear  by  himself  or  by  some  one  on  his  behalf  in  support  of  such 
abjection,  every  such  barrister  shall  require  it  to  be  proved  that  the  per- 
son so  objected  to  was  entitled  on  the  last  day  of  .July  then  next  preceding 
to  have  his  name  inserted  in  the  list  of  voters  in  respect  of  the  qualifica- 
tion described  in  such  list ;  and  in  case  the  same  shall  not  be  proved  to 
the  satisfhction  of  such  barrister,  or  in  case  it  shall  be  proved  that  such 
person  Wds  then  incapacitated  by  any  law  or  statute  ftom  voting  in  the 
election  of  members  to  serve  in  parliament,  such  barrister  shaU  expunge 
the  name  of  every  such  person  from  the  said  lists ;  and  he  shall  also  ex- 
punge from  the  said  lists  the  name  of  every  person  who  shall  be  proved  to 
Power  to       him  to  be  dead ;  and  shall  correct  any  mistake  which  shall  be  proved  to 
rectify  him  to  have  been  made  in  any  of  the  said  lists  as  to  any  of  the  particu- 

mistakes       lars  bv  this  Act  required  to  be  inserted  in  such  lists ;  and  where  the 
and  supply    Christian  name  of  any  person,  or  his  place  of  abode,  or  the  nature  of  his 
omissions      qualification,  or  the  local  or  other  description  of  his  property,  or  the  name 
p     .  "**'•    of  the  tenant  in  the  occupation  thereof)  as  the  same  respectively  are  re- 
roviso.        quired  to  be  inserted  in  any  such  list,  shall  be  wholly  omitted  therefrom, 
such  barrister  shall  expunge  the  name  of  every  such  person  from  such 
h'st,  unless  the  matter  or  matters  so  omitted  be  supplied  to  the  satisfaction 
of  such  barrister  before  he  shall  have  completed  the  revision  of  such  list, 
in  which  case  he  shall  then  and  there  insert  the  same  in  such  list :  pro- 
vided always,  that  no  person's  name  shall  be  expunged  from  any  such  list, 
except  in  case  of  his  death  or  of  his  being  objected  to  on  the  margin  cf 
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the  list  by  the  oveneen  as  aforesaid,  or  except  in  case  of  any  such  omi*- 
sion  or  otmsstons  as  hereinbefore  last-mentioned,  unless  such  notice  as  is 
hereinbefore  required  in  that  behalf  shall  have  been  given  to  the  overseers, 
nor  unless  such  notice  as  is  hereinbefore  required  in  that  behalf  shall  have 
been  civen  to  such  person,  or  left  at  his  place  of  abode,  or  delivered  to  his 
tenant  as  hereinbefore  mentioned. 

43.  Provided  also,  and  be  it  enacted,  that  if  it  shall  happen  that  any  Barrister  to 
person  who  shall  have  given  to  the  overseers  of  any  parish  or  township  have  power 
due  notiee  of  his  claim  to  have  his  name  inserted  in  toe  list  of  voters  in  to  insert  in 
the  election  of  a  knight  or  knights  of  the  shire,  shall  have  been  omitted  the  county 
by  sneh  overseers  from  such  list,  it  shall  be  lawful  for  the  barrister,  upon  lists  the 
the  revision  of  such  list,  to  insert  therein  the  name  of  the  person  so  omit-  n^es  of 
ted,  in  case  it  shall  be  proved  to  the  satisfaction  of  such  barrister  that  such  ^1^°^^^ 
person  irave  due  notice  of  such  his  claim  to  the  said  overseers,  and  that  he  ^J^^^^^d  by 
was  entitled  on  the  last  day  of  July  then  next  preceding  to  be  inserted  in  ' 
the  list  of  voters  in  the  election  of  a  knight  or  knights  of  the  shire  for  the  .^^.r  ^# 
eauoty,  or  for  the  tiding,  part.,  or  division  of  the  ^nty,  wherein  the  p».  £°^a 
rish  or  township  of  such  overseers  may  be  situate,  in  respect  of  any  lands  qualifica* 
or  tenements  within  such  parish  or  township.                                              tion. 

44.  And  be  it  enacted,  that  the  overseers  of  the  poor  of  every  parish  Oyerseers  to 
and  township  either  wholly  or  in  part  situate  within  any  city  or  borough,  prepare  lists 
or  place  sharing  in  the  election  for  any  city  or  borough,  which  shall  return  of  persons 

a  member  or  members  to  serve  in  any  future  parliament,  shall,  on  or  be-  (other  than 
fore  the  last  day  of  July  in  the  present  and  in  each  succeeding  year,  make  freemeo) 
out  or  cause  to  be  made  out,  according  to  the  Form  numbered  1.  in  the  entitled  to 
Schedule  marked  (I.)  to  this  Act  annexed,  an  alphabetical  list  of  aU  per-  ^o^^^°  ^' 
sons  who  may  be  entitled  by  virtue  of  this  Act  to  vote  in  the  election  of  a  ^  nublish 
member  or  members  to  serve  in  any  ftiture  parliament  for  such  city  or  ^^^^ 
borough  in  respect  of  the  occupation  of  premises  of  the  clear  yearly  value 
of  not  less  than  ten  pounds  as  hereinbefore  mentioned,  situate  wholly  or 
in  part  within  such  parish  or  township,  and  another  alphabetical  list,  accord- 
ing to  the  Form  numbered  2.  in  the  said  Schedule  (I.),  of  all  other  per*- 
sons  (except  freemen^  who  may  be  entitled  to  vote  in  the  election  for  such 
dty  or  borough  by  virtue  of  any  other  right  whatsoever ;  and  in  each  of 
the  said  lists  the  Christian  name  and  surname  of  every  person  shaU  be 
written  at  fhll  length,  together  with  the  nature  of  his  qualification ;  and 
where  any  person  shall  be  entitled  to  vote  in  respect  of  any  property,  then 
the  name  of  tlie  street,  lane,  or  other  description  of  the  place  where  such 
property  may  be  situate  shall  be  specified  in  the  list ;  and  where  any  per- 
son shall  be  entitled  to  vote  otherwise  than  in  respect  of  any  property,  then 
the  name  {ji  the  street,  lane,  or  other  description  of  the  place  of  such  per- 
son's abode  shall  be  specified  in  the  list;  and  the  overseers  shall  sign  each 
of  such  lists,  and  shall  cause  a  sufilcient  number  of  copies  of  such  lists  to 
be  printed,  and  to  be  fixed  on  or  near  the  doors  of  all  the  churches  and 
chills  in  their  several  parishes  and  townships,  or  if  there  be  no  church  or 
diapel  therein,  then  to  be  fixed  up  in  some  public  and  conspicuous  situatitm 
within  the  same  respectively,  on  the  two  Sundays  next  afler  such  lists  shidl 
have  been  made;  and  the  said  overseers  shall  likewise  keep  true  copies  of  Copies  of 
such  lists,  to  be  perused  by  any  person,  without  payment  of  anv  fee,  at  aH  lists  to  be 
reasonable  hours  during  the  two  first  weeks  after  such  lists  shall  have  been  ^^  for  in- 
made,  spectiom 

45.  And  be  it  enacted,  that  every  precinct  or  place,  whether  extra-  Provision 
paroehial  or  o^erwise,  having  no  overseers  of  the  poor,  which  now  is  or  for  places 
hereafter  may  be  witW  any  city  or  borough,  or  witnin  any  ^ace  sharing  within  bo- 
in  the  eiaotion  for  any  city  or  borough,  shall,  for  the  purpose  of  making  roughs  hav- 
ing no  over- 
seers. 
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out  tiie  list  of  Toten  for  such  city  at  borougli,  be  deemed  to  be  wilhiii  the 
parish  or  townahip  adjoiniiiff  thereto,  and  lituate  wholly  or  in  part  within 
such  city  or  borough,  or  wiuin  such  place  sharing  in  the  ek^on  there- 
with ;  and  if  such  precinct  or  place  shall  adjoin  two  or  more  parishes  or 
townships  so  situate  as  aforesaid,  it  shaU  be  deemed  to  be  withm  the  least 
populous  of  such  parishes  or  townships  according  to  the  last  census  for  the 
time  being;  and  the  overseers  of  every  such  parish  or  township  shall  in- 
sert in  the  list  for  their  respective  parish  or  township  the  names  of  all  per- 
sons who  may  be  entitled  to  vote  in  the  election  of  a  member  or  membeis 
to  serve  in  any  future  parliament  for  any  such  city  or  borough  in  respect 
of  any  property  occupied  by  such  persons  within  such  dhr  or  borough  or 
within  any  place  sharing  in  the  election  therewith,  such  property  being 
situate  wholly  or  in  part  within  such  precinct  or  place  as  aforesaid. 
Town  clerks  ^*  And  be  it  enacted,  that  the  town  derk  of  every  dty  or  botoogfa 
to  prepare  shall,  on  or  before  the  last  day  of  July  in  the  present  and  in  each  sucoeed- 
and  publish  ing  year,  make  out  or  cause  to  be  made  out,  according  to  the  Form  nmm- 
the  lists  of  bered  3.  in  the  said  Schedule  (I.),  an  alphabetical  list  of  all  the  freemen 
freeoien.  of  such  dty  or  borough  who  may  be  entitled  to  vote  in  the  dection  of  a 
member  or  members  to  serve  in  any  future  parliament  for  such  dty  or 
borough,  together  with  the  respective  places  of  thdr  abode ;  and  the  town 
derk  of  every  place  sharing  in  the  election  for  any  dty  or  borough  shaD, 
at  the  respective  times  aforesaid,  make  out  or  cause  to  be  made  out  a  like 
list  of  all  the  freemen  of  such  place  who  may  be  entitled  to  vote  in  the 
election  of  a  member  or  members  to  serve  in  any  future  pariiamoit  for 
such  dty  or  borough ;  and  every  such  town  derk  shall  cause  a  copy  of  every 
such  list  to  be  fixed  on  or  near  the  door  of  the  town  hall,  or  in  some  pub- 
lic and  conspicuous  situation  within  such  respective  dty,  borough,  or  place 
as  aforesaid,  on  the  two  Sundays  next  after  such  list  shall  have  b^n  made, 
and  shall  likewise  keep  a  true  copy  of  such  list,  to  be  perused  by  any  per- 
son, without  pajrment  of  any  fee,  at  all  reasonable  hours  during  the  two 
first  weeks  after  such  list  shall  have  been  made :  Pkovided  alwajrs,  that 
where  there  shall  be  no  town  clerk  for  such  dty,  borough,  or  place  as 
aforesaid,  or  where  the  town  derk  shall  be  dead  or  ineffable  of  acting, 
all  matters  by  this  Act  required  to  be  done  by  and  with  regard  to  the  town 
derk  shall  be  done  by  and  with  regard  to  the  person  executing  duties 
similar  to  those  of  the  town  derk,  and  if  there  be  no  such  person,  then  by 
and  with  regard  to  the  chief  dvil  officer  of  such  dty,  borough,  or  place. 
Persons  ^7.  And  be  it  enacted,  that  every  person  whose  name  shall  have  been 

omitted  in     omitted  in  any  such  list  of  voters  for  any  dty  or  borough  so  to  be  made 
the  borough  out  as  hereinbefore  mentioned,  and  who  shall  claim  to  have  his  name  in- 
Ibts  to  ffive  sorted  therein  as  having;  been  entitled  on  the  last  day  of  July  then  next 
notice  of       preceding,  shall,  on  or  before  the  twenty-fifth  day  of  August  in  the  present 
their  claims,  hq^  Iq  every  succeeding  year,  give  or  cause  to  be  given  a  notice  in  writing, 
aocordiug  to  the  Form  numbered  4.  in  the  said  Schedule  (I.),  or  to  the 
like  efiect,  to  the  overseers  of  that  parish  or  township  in  the  list  whereof 
he  shall  daim  to  have  his  name  inserted,  or  if  he  shall  claim  as  a  freeman 
of  any  dty  or  borough,  or  place  sharing  in  the  election  therewith,  then  to 
Notices  as    the  town  derk  of  such  dty,  borough,  or  place ;  and  every  person  whose 
to  persons     name  shaU  have  been  ins^ted  in  any  list  (if  voters  for  any  dty  or  borough 
not  entitled   may  object  to  any  other  person  as  not  having  been  entided  on  the  last  day 
to  be  re-        of  July  then  next  precedmg  to  have  his  name  inserted  in  any  list  of  voters 
tainedintlie  f^^  the  same  dty  or  borough,  and  eveiy  person  so  objecting  shaD,  on  or 
li^*  before  the  twenty-fifth  day  of  August  in  the  present  and  in  every  suc- 

ceeding year,  give  or  cause  to  be  given  a  notice  in  writings  acoor&ig  to 
the  Fonn  nunJwred  5.  in  the  said  Schedule  {L),  or  to  the  like  eflfect,  to 
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the  overseen  who  ifaall  have  made  out  the  list  in  which  the  name  of  the 
penon  so  oljeeted  to  shall  have  heen  ineerted,  or  if  the  person  so  objected 
to  shall  have  been  inserted  in  the  list  of  freemen  of  anv  city,  boroughi  or 
place  as  afcMcesaid,  then  to  the  town  dark  of  such  city,  borough,  or  place ; 
and  the  overseers  shall  include  the  names  of  all  persons  so  claimmg  as  Lbts  of 
aforesaid  in  a  list  according  to  the  Form  numbered  6.  in  the  said  Schedule  claimants, 
(L),  and  the  names  of  all  persons  so  objected  to  as  aforesaid  in  a  list  ac-  and  of  per- 
coi^ng  to  the  form  numbered  7.  in  the  said  Schedule  (I.),  and  shall  cause  >on>  object- 
copies  of  such  two  lists  to  be  fixed  on  or  near  the  doors  of  aU  the  churches  cd  to,  to  be 
and  chapels  within  their  paririi  or  township,  or  if  there  be  no  church  or  published, 
chapel  therein,  then  to  be  fixed  in  some  pubUc  and  cousjhcuous  situation 
within  the  same  respectively,  on  the  two  Sundays  next  preceding  the 
fifteenth  day  of  September  in  the  present  and  in  every  succeeding  year; 
and  every  town  clerk  shall  include  the  names  of  all  persons  so  muning 
as  fireemen  in  a  list  according  to  the  Form  numbered  8.  in  the  said  Sche- 
dule (I.),  and  the  names  of  all  persons  so  objected  to  as  freemen  in  a  list 
according  to  the  Form  numbered  9.  in  the  said  Schedule  (I.),  and  shall  cause 
copies  of  such  two  lists  to  be  fixed  on  or  near  the  door  of  the  town  hall, 
or  in  some  public  and  conspicuous  situation,  within  his  respective  city, 
borough,  or  place  as  aforesaid,  on  the  two  Sundays  hereinbefore  last  men- 
tioned in  the  present  and  in  every  succeeding  year;  and  the  overseers  and 
town  clerks  shall  likewise  keep  a  copy  of  the  names  of  all  the  persons  so 
claiming  as  aforesaid,  and  also  a  copy  of  the  names  of  all  persons  so  ob- 
jected to  as  aforesaid,  to  be  perused  by  any  person,  without  payment  of 
any  fee,  at  all  reasonable  hours  during  the  ten  days  next  preceding  the 
said  fifteenth  day  of  September  in  the  present  and  in  every  succeeding 
year,  and  shall  deliver  a  copy  of  each  of  such  lists  to  any  person  requiring 
the  same,  on  payment  of  one  shilling  for  each  copy. 

48.  And  be  it  enacted,  that  for  providing  a  list  of  such  of  the  freemen  list  of 
of  the  dty  of  London  as  are  liverymen  of  the  several  companies  entitled  liverymen  of 
to  vote  in  the  election  of  a  member  or  members  to  serve  in  any  future  Loadoo  to 
psvliament  for  the  city  of  London,  the  returning  ojfficer  or  officers  of  the  be  trans- 
said  city  shall,  on  or  before  the  last  day  of  July  in  the  present  and  in  each  mittedto  the 
succeeding  year,  issue  precepts  to  the  clerks  of  the  said  livery  companies,  f^un^ing 
requiring  them  forthwith  to  make  out  or  cause  to  be  made  out,  at  the  ex-  ^^^^» 
pense  of  the  respective  companies,  an  alphabetical  list,  according  to  the 
Form  in  the  Schedule  (K.)  to  this  Act  annexed,  of  the  freemen  of  London 
being  liverymen  of  the  said  respective  companies  and  entitled  to  vote  in 
such  election ;  and  every  such  clerk  shall  sign  such  list,  and  transmit  the 
same,  with  two  printed  copies  thereof,  to  such  returning  officer  or  officers, 
who  shall  forthwith  fix  one  such  copy  in  the  Guildhall  and  one  in  the 
Royal  Exchange  of  the  said  city,  there  to  remain  fourteen  days  in  the  pre^ 
sent  and  in  every  subsequent  year;  and  the  clerks  of  the  said  livery  com- 
panies shall  cause  a  sufficient  number  of  such  lists  of  freemen  and  livery- 
men of  their  respective  companies  to  be  printed  at  the  en>ense  of  the  re^ 
Epecdve  companies,  and  shall  keep  the  same,  to  be  perused  by  any  person, 
without  payment  d  any  fee,  at  all  reasonable  hours  during  the  two  first 
weeks  after  such  lists  shall  have  been  printed ;  and  every  person  whose  Notices  to 
name  shall  have  been  omitted  in  any  such  list  of  fkeemen  and  liverymen,  and  be  given  of 
who  shall  claim  to  have  his  name  inserted  therein  as  having  been  entitled  omissions 
on  the  last  day  of  July  then  next  preceding,  shall,  on  or  before  the  twent}'-  and  objec- 
fifth  day  of  August  in  the  present  and  in  every  succeeding  year,  give  or  tions  in  list 
cause  to  be  given  a  notice  in  writing  according  to  the  Form  numbered  1.  °^  "^^ly- 
in  the  said  Schedule  (K.),  or  to  the  like  effect,  to  the  returning  officer  or  '°®°' 
officers,  and  to  the  clerk  of  that  company  in  the  list  whereof  he  shall  daim 
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to  faaye  Us  none  inserted ;  and  the  returning  officer  or  officers  shall  in- 
clude the  names  of  all  persons  so  claiming  as  aforesaid  in  a  list  aecording 
to  the  Form  numbered  2.  in  the  said  Schedule  (K.))  and  shall  cause  such 
last-mentioned  list  to  be  fixed  in  the  Guildhall  and  Royal  Exchange  of 
the  said  city  on  the  two  Mondays  next  preceding  the  fifteenth  day  of 
September  m  the  present  and  in  every  succeeding  year;  and  the  said  re- 
turning ofl^er  or  officers,  and  clerks  of  the  said  companies,  shall  likewise 
keep  a  copy  of  the  names  of  all  the  persons  so  claiming  as  aforesaid,  to  be 
perused  by  any  person,  without  payment  of  any  fee^  at  all  reasonable  hours 
during  the  ten  days  next  preceding  the  said  fifteenth  day  of  September  in 
the  present  and  in  eveiy  succeeding  year ;  and  ereir  person  who  shall 
object  to  any  other  person  as  not  having  been  entitled  on  the  last  day  of 
Jiuy  then  next  preceding  to  have  his  name  inserted  in  any  such  livery 
list  shall,  on  or  Wore  the  twenty-fifth  day  of  August  in  the  present  and 
in  every  succeeding  year,  give  to  such  other  person,  or  leave  at  his  usual 
place  of  abode,  a  notice  in  writing  according  to  the  Form  numbered  3.  in 
the  said  Schedule  (K.),  or  to  the  like  effect;  and  in  the  city  of  London 
the  returning  officer  or  officers  shall  take  the  poll  or  votes  of  such  fireemen 
of  the  said  city  being  liverymen  of  the  several  companies  as  are  entitled 
to  vote  at  such  election  in  the  Guildhall  of  the  said  eity;  and  the  said  re- 
turning officer  or  officers  shall  not  be  required  to  provide  any  booth  or 
compartments,  but  shall  appoint  or  take  one  poll  for  the  whole  number  of 
such  liverymen  at  the  same  place. 

49.  And  be  it  enacted,  that  the  lord  chief  justice  of  the  Court  of  King's 
Boich  for  the  time  being  shall,  in  the  month  of  July  or  August  in  &e 
present  and  in  every  succeeding  yeiu*,  nominate  and  appoint  so  many 
barristers  as  the  said  lord  chief  justice  shdl  deem  necessary,  to  revise  the 
respective  lists  of  voters  for  the  city  of  London,  and  for  the  dfy  of  West- 
minster, and  for  the  several  boroughs  in  the  county  of  Middlesex ;  and 
that  the  senior  judge  for  the  time  being  in  the  eommission  of  assice  for 
evety  other  county  shall,  when  travelling  the  summer  circuit,  in  the  pre- 
sent and  in  every  succeeding  year,  nominate  and  appoint  so  many  bap- 
risters  as  the  said  judge  shall  deem  necessary,  to  revise  the  respective  lists 
of  voters,  as  well  lor  Sie  several  cities  and  boroughs  in  eveiy  sueh  county, 
as  for  every  dty  and  town,  and  county  of  a  city  and  town,  next  adjoining 
to  any  such  county;  and  the  town  and  county  of  the  town  of  Kingston* 
upon-Hull  shall  for  this  purpose  be  considered  as  next  adjoining  to  the 
county  of  York,  and  the  town  and  county  of  the  town  of  NewcasSe-iqiaii- 
Tyne  as  next  adjoining  to  the  county  of  Northumberland,  and  the  city 
and  county  of  the  city  erf  Bristol  as  next  adjoining  to  the  county  of  Somer- 
set ;  and  the  said  lord  chief  justice  and  judge  respectively  shall  have  power 
to  nominate  and  appoint  one  or  more  barristers  to  retise  the  lists  for  the 
same  city  or  borougn  or  other  place  as  aforesaid,  or  one  barrister  only,  to 
revise  the  lists  for  several  cities,  boroughs,  and  other  places  as  aforesaid : 
Provided  always,  that  no  member  of  parliament,  nor  any  person  holding 
any  office  or  place  of  profit  under  the  crown,  shall  be  appointed  as  such 
barrister  as  aforesaid,  and  that  no  barrister  so  appointed  as  aforesaid  shidl 
be  eligible  to  serve  in  parliament  for  eighteen  months  from  the  time  of  his 
appointment  for  any  dty,  borough,  or  other  {dace  as  aforesaid,  for  which 
be  shall  be  so  appointed :  Provided  also,  that  notbki^  herein  contained 
shall  prevent  the  same  barrister  firom  being  appointed  to  revise  the  lists 
for  two  or  more  eounties,  ridings,  parts,  or  divisions,  or  for  any  oounty, 
riding,  part,  or  division,  and  any  one  or  more  of  the  cities  or  boraoghs 
therein. 
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50.  And  bd  it  enacted,  that  the  barrister  or  banriflters  bo  appointed  to  Barrister  to 
revise  the  lists  of  voters  for  any  city  or  borough  shall  hold  an  open  court  revise  lists 
or  courts  for  that  purpose  within  such  city  or  borough,  and  also  within  of  borough 
every  place  sharing  m  the  election  for  such  city  or  borough,  at  some  time  voters,  and 
between  the  fifteenth  day  of  September  inclusive  and  the  twenty-fifth  day  up<>°  ^^f 
of  October  inclusive  in  Ae  present  and  in  every  succeeding  year,  having  P'°°'  ^  *°" 
first  given  three  clear  days  notice  of  the  holdingr  of  such  court  or  courts,  ^^^  *°"  ®'' 
to  be  fixed  on  the  doors  of  all  the  churches  and  chapels  within  such  city,  ^!|^ 
borough,  Or  place  respectively,  or  if  there  be  no  church  or  chapel  therein, 
then  to  be  fixed  in  some  public  and  conspicuous  situation  within  the  same 
respectively ;  and  the  overseers  and  town  clerks  who  shall  have  made  out 
the  list  of  voters  as  aforesaid,  and  in  the  case  of  the  city  of  London  the 
returning  officer  or  officers  of  the  said  city,  shall,  at  the  opening  of  the 
first  court  to  be  held  by  etrery  such  barrister  for  revising  such  lists,  produce 
their  respective  lists  before  him ;  and  the  said  overseers  and  town  clerks 
shall  aleo  deliver  to  such  barrister  a  copy  of  the  list  of  the  persons  objected 
to,  so  made  out  by  them  as  aforesaid ;  and  the  clerks  of  the  several  livery 
companies  of  the  city  of  London,  and  the  town  clerk  of  every  other  city 
or  borough,  or  place  sharing  in  the  election  therewith,  and  the  several 
overseers  within  every  city,  borough,  or  place  as  aforesaid,  shall  attend 
the  court  to  be  held  by  every  such  barrister  for  any  such  city,  borough,  or 
place  as  aforesaid,  and  shall  answer  upon  oath  all  such  questions  as  such 
barrister  may  put  to  them  or  any  of  them  touching  any  matter  necessanr 
for  revising  the  lists  of  voters;  and  every  such  barrister  shall  insert  in  such 
lists  tbe  name  of  every  person  who  shall  be  proved  to  his  satisfaction  to 
have  been  entitled  on  the  last  day  of  July  then  next  preceding  to  have  his 
name  inserted  in  any  such  list  of  voters  tor  such  city  or  borough;  and  such 
barrister  shall  retain  on  the  lists  of  voters  for  such  city  or  borough  the 
names  of  all  persons  to  whom  no  objection  shall  have  been  made  in  the 
manner  hereinbefore  mentioned,  and  he  shall  also  retain  on  the  said  lists 
the  name  of  every  person  who  shall  have  been  objected  to  by  any  person, 
unless  the  party  so  objecting  shaU  appear  by  himself,  or  by  some  one  on 
his  behalf,  in  support  of  such  objection;  and  where  the  name  of  any  per- 
son inserted  in  the  list  of  voters  for  such  city  or  borough  shall  have  been 
objected  to  in  the  manner  hereinbefbre  mentioned,  and  the  person  so 
objecting  shall  appear  by  himself,  or  by  some  one  on  his  behalf,  in  support 
of  such  objection,  every  such  barrister  shall  require  it  to  be  proved  that 
the  person  so  objected  to  was  entitled  on  the  last  day  of  July  then  next 
preceding  to  have  his  name  inserted  in  the  list  of  voters  for  such  city  or 
borough  in  respect  of  the  qualifieatton  described  in  such  list,  and  in  case 
the  same  shall  not  be  proved  to  the  satisfaction  of  such  barrister,  or  in  case 
it  shall  be  proved  that  such  person  was  then  incapacitated  by  any  law  or 
statute  from  voting  in  the  election  of  members  to  serve  in  parliament,  such 
barrister  shall  expunge  the  name  of  every  such  person  from  the  said  lists, 
and  he  shall  also  expunge  from  the  said  lists  the  name  of  every  person 
who  shall  be  proved  to  him  to  be  dead,  and  shall  correct  any  mistake  Power  to 
which  shall  be  proved  to  him  to  have  been  made  in  any  of  the  said  lists  lectify  mis- 
as  to  any  of  the  particulars  by  this  Act  required  to  be  inserted  in  such  lists;  takes  and 
and  where  the  Christian  name,  or  the  place  of  abode,  or  the  nature  of  the  sapply 
qualification,  or  the  local  description  of  the  property  of  any  person  who  omissions  in 
shall  be  included  in  any  such  list  shall  be  wholly  omitted  in  such  list  in  ^^®  ^^^* 
any  case  where  the  same  is  by  this  Act  directed  to  be  specified  therein, 
such  barrrister  shaU  expunge  the  name  of  every  such  person  from  such 
list,  unless  the  matter  or  matters  so  omitted  be  supplied  to  the  satisfaction 
of  tueh  banister  before  he  shall  hare  comjAeted  the  revisimi  of  such  list, 
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in  which  case  he  shall  then  and  there  insert  the  same  in  such  list :  pro- 
vided always,  that  no  person's  name  shall  be  inserted  by  such  barrister  in 
any  such  list  for  any  city  or  borough,  or  shall  be  expunged  therefrom,  ex- 
cept in  the  case  of  death,  or  of  such  omission  or*  omissions  as  heretofore 
last-mentioned,  unless  such  notice  shall  have  been  given  as  is  hereinbefore 
required  in  each  of  the  said  cases. 
Power  of  51.  And  be  it  enacted,  that  the  overseers  of  every  parish  or  township 

inspectiog     shall,  for  their  assistance  in  making  out  the  lists  in  pursuance  of  this  Act, 
tax  assess-     (upon  request  made  by  them  or  any  of  them,  at  any  reasonable  time  be- 
ments  and     tween  the  first  day  of  June  and  the  last  dav  of  July  in  the  present  and  in 
rate  books,    n^y  succeeding  year,  to  any  assessor  or  collector  of  taxes,  or  to  any  other 
officer  having  tbe  custody  of  any  duplicate  or  tax  assessment  for  such 
parish  or  township,)  have  free  liberty  to  inspect  any  such  duplicate  or  tax 
assessment,  and  to  extract  from  thence  such  particulars  as  may  appear  to 
such  overseer  or  overseers  to  be  necessary ;  and  every  barrister  appointed 
under  this  Act  shall  have  power  to  require  any  assessor,  collector  of  taxes, 
or  other  officer  having  the  custody  of  any  duplicate  or  tax  assessment,  or 
any  overseer  or  overseers  having  the  custody  of  any  poor  rate,  to  produce 
the  same  respectively  before  him  at  any  court  to  be  held  by  him,  for  the 
purpose  of  assisting  him  in  revising  the  lists  to  be  by  him  revised  in  pur- 
suance of  this  Act. 
Barrister,  52.  And  be  it  enacted,  that  every  barrister  holding  any  court  under  this 

on  revising  Act  as  aforesaid  shall  have  power  to  adjourn  the  same  from  time  to  time, 
the  lists,  to  and  from  any  one  place  to  any  other  place  or  places  within  the  same 
have  power  county,  riding,  parts,  or  division,  or  within  the  same  city  or  borough,  or 
of  adjourn-  ^thin  any  place  sharing  in  the  election  for  such  city  or  borough,  but  so 
mp;,  of  ad-     ^g  (],g^  qq  g^^]J  adjourned  court  shall  be  held  after  the  twenty-mth  day  of 

"a' '^ &*°^-    ^^^^^  ^^  ^^y  y^^ »  ^'^^  every  such  barrister  shall  have  power  to  admi- 

oa   s,    c. ,   |,|g^  QQ  Qg^i,^  ^QY,  in  the  case  of  a  Quaker  or  Moravian,  an  affirmation,) 

to  all  persons  making  objection  to  the  insertion  or  omission  of  any  name  in 

any  of  such  lists  as  {foresaid,  and  to  all  persons  objected  to  or  claiming  to 

be  inserted  in  any  of  such  lists,  or  claimmg  to  have  any  mistake  corrected 

or  any  omission  supplied  to  any  of  such  lists,  and  to  all  witnesses  who 

may  be  tendered  on  either  side ;  and  that  if  any  person  taking  any  oath 

or  making  any  affirmation  under  this  Act  shall  wilfully  swear  or  affirm 

falsely,  such  person  shall  be  deemed  guilty  of  perjury,  and  shall  be  punished 

accordingly :  and  that  at  the  holding  of  such  respective  courts  the  parties 

shall  not  be  attended  by  counsel :  and  that  every  such  barrister  shall,  upon 

the  hearing  in  open  court,  finally  determine  upon  the  validity  of  such 

claims  and  objections,  and  shall  for  that  purpose  have  the  same  powers 

and  proceed  in  the  same  manner  (except  where  otherwise  directed  oy  this 

Act)  as  the  returning  officer  of  any  county,  city,  or  borough,  accordins  to 

and  to  settle  the  laws  and  usages  now  observed  at  elections ;  and  such  barrister  shall 

and  sign  the  in  open  court  write  his  initials  against  the  names  respectively  struck  out 

lists  in  open  or  inserted,  and  against  any  part  of  the  said  lists  in  which  any  mistake 

court.  shall  have  been  corrected  or  any  omission  supplied,  and  shall  sign  his  name 

to  every  page  of  the  several  lists  so  settled. 
Judges  to  53.  And  be  it  enacted,  that  notwithstanding  any  thing  hereinbefore 

appoint  ad-  contained,  if  it  shall  be  made  to  appear  to  the  lord  chief  justice  or  judge 
ditional  bar-  who  shall  have  appointed  any  barrister  or  barristers  under  this  Act,  to 
risters  in  revise  the  list  of  voters,  that  by  reason  of  the  death,  illness  or  absence  of 
case  of  any  such  barrister  or  barristers,  or  by  reason  of  the  insufficiency  of  the 

need.  number  of  such  barristers,  or  from  any  other  cause,  such  lists  cannot  be 

revised  within  the  period  directed  by  this  Act,  it  shall  be  lawful  for  such 
lord  chief  jostice  or  judge,  and  he  is  hereby  required,  to  appoint  one  or 
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more  barrister  or  barristers  to  act  in  tbe  place  of  or  in  addition  to  the  bar- 
rister or  barristers  originally  appointed ;  and  such  barrister  or  barristers 
so  subsequently  appointed  snail  nave  the  same  powers  and  authorities  in 
every  respect  as  if  they  had  been  originally  appointed  by  such  lord  chief 
justice  or  judge. 

54.  And  be  it  enacted,  that  the  lists  of  voters  for  each  coun^,  or  for  County  lists 
the  riding,  parts  or  division  of  each  county,  so  siened  as  aforesaid  by  any  to  be  trans- 
such  barrister,  shall  be  forthwith  transmitted  bv  him  to  the  clerk  of  the  mitted  to 
peace  of  the  county,  riding  or  parts  for  which  such  barrister  shall  have  clerk  of  the 
been  appointed ;  and  the  clerk  of  the  peace  shall  keep  the  said  lists  amon^  peace;  bo- 
the  records  of  the  sessions,  arranged  with  every  hundred  in  alphabeticfu  [?^J|*^ 
order,  and  with  every  parish  and  township  within  such  hundred  likewise  ^  Zf*      • 
in  alphabetical  order,  and  shall  forthwith  cause  the  said  lists  to  be  fairly  o^cer"  and^ 
and  truly  copied  in  the  same  order  in  a  book  to  be  by  him  provided  for  landed  to 
that  purpose,  and  shall  prefix  to  every  name  so  copied  out  its  proper  \ii^  sacces- 
number,  beginning  tbe  numbers  from  the  first  name,  and  continuing  them  gor. 
in  a  regular  series  down  to  the  last  name,  and  shall  complete  and  deliver  j^^  ^^  |^ 
sQch  book  on  or  before  the  last  day  of  October  in  the  present  and  in  every  copied  into 
succeeding  year  to  the  Sheriff  of  the  county,  or  his  Under-sherifi^  who  books,  with 
shall  safely  keep  the  same,  and  shall  at  the  expiration  of  his  office  deliver  the  names 
over  the  same  to  the  succeeding  Sheriff  or  his  Under-sheriff;  and  the  lists  numbered, 
of  voters  for  each  city  or  borough,  so  signed  as  aforesaid  by  any  such  bar- 
rister, shall  be  forthwitli  delivered  by  him  to  the  returning  officer  for  such 
dty  or  borough,  who  shall  safely  keep  the  same,  and  shall  cause  the  said 
lists  to  be  &irly  and  truly  copied  in  a  book  to  be  by  him  provided  for  that 
purpose,  with  every  name  therein  numbered  according  to  the  directions 
aforesaid,  and  shall  cause  such  book  to  be  completed  on  or  before  the  last 
day  of  October  in  the  present  and  in  every  succeeding  year,  and  shall 
detiver  over  such  book,  together  with  the  lists,  at  the  expiration  of  his 
ofiSce,  to  the  person  succeeding  him  in  such  office ;  and  every  such  book,  Such  books 
to  be  so  completed  on  or  before  the  last  day  of  October  in  the  present  year,  to  be  the  xe« 
shall  be  deemed  the  register  of  the  electors  to  vote,  after  the  end  of  this  gister  of 
present  parliament,  in  the  choice  of  a  member  or  members  to  serve  in  par-  electors, 
liament  for  the  county,  riding,  parts  or  division  of  a  county,  city  or 
borough  to  which  such  register  snail  relate,  at  any  election  which  may 
take  place  after  the  said  last  day  of  October  in  the  present  year  and  before 
the  first  day  of  November  in  the  year  1833;  and  every  such  book  to  be  Register 
so  completed  on  or  before  the  last  day  of  October  in  the  year  1833,  and  in  how  long  to 
every  succeeding  year,  shall  be  the  register  of  electors  to  vote  at  any  elec-  be  in  force, 
tion  which  shall  take  place  between  the  first  day  of  November  inclusive 
in  the  year  wherein  such  respective  register  shall  have  been  made  and  the 
first  day  of  November  in  the  succeeding  year. 

55.  And  be  it  enacted,  that  the  overseers  of  ever^  parish  and  township  Copies  of 
shall  cause  to  be  written  or  printed  copies  of  the  lists  so  by  them  to  be  the  lists  and 
made  in  the  present  and  in  every  succeeding  year,  and  shall  deliver  such  of  the  re- 
copies  to  all  persons  applying  for  the  same,  on  payment  of  a  reasonable  gisters  to  be 
price  for  each  copy ;  and  the  monies  arising  from  the  sale  thereof  shall  be  printed  for 
accounted  for  by  Uie  said  overseers,  and  applied  to  the  same  purposes  as  a<^1c* 
monies  collected  for  the  relief  of  the  poor;  and  the  clerks  of  the  peace 
shall  cause  to  be  written  or  printed  copies  of  the  registers  of  the  electors 
for  their  respective  counties,  ridings  or  parts,  or  for  the  division  of  their 
respective  counties ;  and  the  returning  officer  of  every  city  or  borough 
shall  cause  to  be  written  or  printed  copies  of  the  register  of  the  electors 
for  such  city  or  borough ;  and  every  such  derk  of  the  peace,  and  every 
auch  retuniiDg  officer,  shall  deliver  such  respectiye  copies  to  all  persons 
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applying  for  the  Bsme,  on  payment  of  a  reasonable  price  for  fluch  oopy; 
and  the  monies  arising  from  the  sale  of  all  such  copies  shall  be  accounted 
for  to  the  treasurer  of  the  county,  riding  or  parts. 

66.  And  be  it  enacted,  that  for  the  purpose  of  defVaying  the  eiipences 
to  be  incurred  by  the  overseers  of  the  poor  and  by  the  clerk  of  the  peace 
in  carrying  into  effect  the  several  provisions  of  this  Act,  so  far  as  relates 
to  the  electors  for  any  county,  or  for  any  riding,  parts  or  division  of  a 
county,  every  person,  upon  giving  notice  of  his  claim  as  such  elector  to 
the  overseers,  as  hereinoefore  mentioned,  sball  pay  or  cause  to  be  paid  to 
the  said  overseers  the  sum  of  one  shillinff ;  and  such  notice  of  claim  shall 
not  be  deemed  valid  until  such  sum  shall  have  been  paid;  and  the  over- 
seers of  each  parish  or  township  shall  add  all  monies  so  received  by  them 
to  the  money  collected  or  to  be  collected  for  the  relief  of  the  poor  in  such 
parish  or  township,  and  such  monies  so  added  shall  be  applicable  to  the 
same  purposes  as  monies  collected  for  the  relief  of  the  poor ;  and  that  for 
the  purpose  of  defraying  the  expences  to  be  incurred  by  the  returning 
officer  of  every  city  and  borough,  and  by  the  overseers  of  the  several  pa- 
rishes and  townships  in  every  city  and  borough,  and  place  sharing  in  the 
election  therewith,  in  carrying  into  effect  the  provisions  of  this  Act,  so  far 
as  relates  to  the  electors  for  such  city  or  borough,  every  such  elector  whose 
name  shall  be  upon  the  register  of  voters  for  such  city  or  borough  for  the 
time  being  shall  be  liable  to  the  payment  of  one  shilling  annuQlly,  which 
sum  shall  be  levied  and  collected  from  each  elector  in  addition  to  and  as  a 
part  of  the  money  payable  by  him  as  his  contribution  to  the  rate  for  the 
relief  of  the  poor,  and  such  sum  shall  be  applicable  to  the  same  purposes 
as  money  collected  for  the  relief  of  the  poor ;  and  that  the  expences  in- 
curred bv  the  overseers  of  any  parish  or  township  in  nu&king  out,  printii^ 
and  publishing  the  several  lists  and  notices  directed  by  this  Apt,  and  aU 
other  expences  incurred  bv  them  in  carrying  into  effect  the  provisions  of 
this  Act,  shall  be  defrayed  out  of  the  money  collected  or  to  be  collected 
for  the  relief  of  the  poor  in  such  parish  or  township;  and  that  all  expences 
incurred  by  the  returning  officer  of  any  city  or  borough  in  causing  the 
lists  of  the  electors  for  such  city  or  borough  to  be  copied  out  and  made 
into  a  register,  and  in  causing  copies  of  such  register  to  be  written  or 
printed,  shall  be  defrayed  by  the  overseers  of  the  poor  of  the  several  pa- 
rishes and  townships  within  such  city  pr  borough,  or  olace  sharing  in  the 
election  therewith,  out  of  the  money  collected  or  to  be  collected  for  the 
relief  pf  the  poor  in  such  parishes  and  townships,  in  proportion  to  the 
number  of  persons  placed  on  the  register  of  voters  for  each  parish  or  town- 
ship (  and  that  all  expences  inpurred  by  the  clerk  of  the  peace  of  any 
county,  riding  or  parts,  in  causing  the  lists  of  the  electors  for  such  county, 
riding  or  parts,  or  for  any  division  of  such  county,  to  be  copied  out  and 
made  into  a  register,  and  in  causing  copies  of  such  register  to  be  written 
or  pnnted,  and  in  otherwise  carrying  into  efiect  the  provisions  of  this  Act, 
shall  be  defrayed  by  the  treasurer  of  such  pountv,  riding  or  parts,  out  of 
any  public  money  m  his  hands,  and  he  shall  be  allowed  ul  such  payments 
in  his  accounts :  provided  always,  that  no  expences  incurred  by  any  olerk 
of  the  peace  under  this  Act  shall  be  so  defrayed  unless  the  account  shall 
be  laid  before  the  justices  of  the  peace  at  the  next  quarter  sessions  after 
such  expences  shaU  have  been  incurred,  and  allowed  by  the  court. 

57.  And  be  it  enacted,  that  every  barrister  appointed  to  revise  any  lists 
of  voters  under  this  Act  shall  be  paid  at  the  rate  of  five  guineas  for  every 
day  that  he  shall  be  so  employed,  over  and  above  his  travelling  and  other 
expences;  and  every  such  barrister,  after  the  termiiiation  of  his  last 
sitting,  shall  Isy  or  cw99  to  b«  Imd  before  the  lords  sommissioners  of  his 
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Majesty'i  treasuiy  for  the  time  being  a  statement  of  the  number  of  days 
during  which  he  shall  have  been  so  employed,  and  an  account  of  the  tra- 
velling and  other  expences  incurred  by  him  in  respect  of  such  employ- 
ment; and  the  said  lords  commissioners  shall  make  an  order  for  the 
amount  to  be  paid  to  such  barrister. 

58.  And  be  it  enacted,  that  in  all  elections  whatever  of  members  to  No  inquiry 
serve  in  any  ftiture  parliament  no  inquiry  shall  be  permitted  at  the  time  at  the  time 
of  polling,  as  to  the  right  of  any  person  to  vote,  except  only  as  follows ;  of  election, 
that  is  to  say,  that  the  returning  officer  or  his  respective  deputy  shall,  if  ^xc^pt  as  to 
required  on  behalf  of  any  candidate,  put  to  any  voter  at  the  time  of  his  the  identity 
tendering  his  vote,  and  not  afterwards,  the  following  questbns,  or  any  of  jj  *"•  voter, 
them,  and  no  other : —  tfte  conti- 

1.  Are  you  the  tame  person  whose  name  appears  as  A»  B,  on  the  register  y^^  QuaHfi- 
of  voters  now  in  force  for  the  county  of  ^or  "for  the  cation,  and 

riding,  parts  or  division,  ^c"  or  **for  the  city,  ^c"  as  the  case  whether  he 
may  bej?  has  voted 

2.  Have  you  already  voted,  either  here  or  elsewhere,  at  this  election  before  at 
for  the  county  of  [or  **for  the  riding,  parts  or  division  same  elec- 

qfthe  county  ff  ,"  or  "for  the  city  or  borough  of  ,"  tion. 

as  the  case  may  be]  ?  Form  of 

3,  Have  you  the  same  qualification  for  which  ycur  name  was  originally  questions  as 
inserted  in  the  register  of  voters  now  in  force  for  the  county  of,  ^e,  to  those 
[or  *'for  the  riding,  Sfc"  or  "for  the  city,  Sfc''  as  the  case  may  points. 
be,  specifying  in  each  case  the  particulm  of  the  qualifioation  98 
described  in  the  register]  ? 
And  if  any  person  shall  wilfully  make  a  felse  answer  to  any  of  the  queSf 
tions  aforesaid,  he  shall  be  deemed  guilty  of  an  indictable  misdemeanor, 
and  shall  be  punished  accordingly;  and  the  returning  officer  or  his  deputy.  Oath  to  be 
or  a  commissioner  or  commissioners  to  be  for  that  purpose  by  him  or  them  adminis- 
appointed,  shall  (if  required  on  behalf  of  any  candidate  at  the  time  afore-  tered  if  rs- 
said)  administer  an  oath  (or  in  case  of  a  Quaker  or  Moravian,  an  affirmar  quired, 
tion)  to  any  voter  in  the  following  form;  (that  is  to  say,) 

<  You  do  swear,  [or,  being  a  Quaker  or  Moravian,  "  do  affirm,"']  that  Form  of 
^you  are  the  same  person  whose  name  appears  as  A.  B,  on  the  register  of  oath. 

*  voters  now  in  force  for  the  county  of  ,  [or  "for  the  riding, 

*  parts  or  division  of  the  county  of  ,"  or  "for  the  city  or  borough  of 

*  ,"  tM  the  case  may  be],  and  that  you  have  not  btfore  voted,  either 

*  here  or  elsewhere,  at  the  present  election  for  the  said  county,  [or  **for  the 
'  said  riding,  parts  or  division  of  the  said  county,"  or  "for  the  said  city  or 

*  borough,"  as  the  case  may  be].    So  help  you  God,' 

And  no  elector  shall  hereafter  at  any  such  election  be  required  to  take  No  other 

any  oath  or  affirmation,  except  as  aforesaid,  either  in  proof  of  his  freehold  oath  as  to 

or  of  his  residence,  age  or  other  qualification  or  right  to  vote,  any  law  or  qnalifica- 

statute,  local  or  general,  to  the  contrary  notwithstanding ;  and  no  person  ^^^* 

claiming  to  vote  at  any  such  election  shall  be  excluded  from  voting 

thereat,  except  by  reason  of  its  appearing  to  the  returning  officer  or  bis 

respective  deputy,  upon  putting  such  questions  as  aforesaid,  or  any  of 

them,  that  the  person  so  claiming  to  vote  is  not  the  same  person  whose 

name  appears  on  such  register  as  aforesaid,  or  that  he  has  previously  voted 

at  the  same  election,  or  that  he  has  not  the  same  qualification  for  which 

his  name  was  originally  inserted  in  such  register,  or  except  by  reason  of 

such  person  refusing  to  take  the  said  oath  or  make  the  said  affirmation, 

or  to  take  or  make  the  oath  or  affirmation  against  bribery,  or  any  other 

oath  or  affirmation  now  required  by  law,  uid  not  hereby  dispensed  with ;  ?^°  scrutiny 

and  no  scrutiny  (diall  hereafter  be  allowed  by  or  befi>re  any  retnmiog  Q^^r  °^°^ 
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officer  witli  regard  to  any  rotes  given  or  tendered  at  any  election  of  a 
member  or  members  to  serve  in  any  future  parliament ;  any  law,  statute 
or  usage  to  the  contrary  notwithstanding. 
Persons  ex-  ^^'  Provided  always,  and  be  it  enacted,  that  an^  person  whose  name 
claded  from  s^&l^  ^^ve  been  omitted  from  any  register  of  voters  m  consequence  of  the 
the  register  decision  of  the  barrister  who  shall  have  revised  the  lists  from  which  such 
by  the  bar-  register  shall  have  been  formed  may  tender  his  vote  at  any  election  at 
nster  may  wmch  such  register  shall  be  in  force,  stating  at  the  time  the  name  or  names 
tender  their  of  the  candidate  or  candidates  for  whom  he  tenders  such  vote,  and  the  re- 
votes  at  turning  officer  or  his  deputy  shall  enter  upon  the  poll  book  every  vote  so 
elections.  tendered,  distinguishing  the  same  from  the  votes  admitted  and  allowed  at 
Tender  to      guch  election. 

be  recorded.  go.  Provided  also,  and  be  it  enacted,  that,  upon  petition  to  the  House 
Correctness  of  Commons,  complaining  of  an  undue  election  or  return  of  any  member 
of  the  re-  or  members  to  serve  in  parliament,  any  petitioner,  or  any  person  defend- 
gister  to  be  j^g  g^jh  election  or  return,  shall  be  at  liberty  to  impeach  the  correctness 
^hf*il^f '  ^  register  of  voters  in  force  at  the  time  of  such  election,  by  proving 
l)efore  iijg^  jjj  consequence  of  the  decision  of  the  barrister  who  shall  have  revised 
of  thrHouse  *^®  ^**'®  °^  voters  from  which  such  register  shall  have  been  formed  the 
of  Com-  name  of  any  person  who  voted  at  such  election  was  improperly  inserted 
mons.  ^^  retained  m  such  register,  or  the  name  of  any  person  who  tendered  his 

vote  at  such  election  improperly  omitted  from  such  register ;  and  the  se- 
lect committee  appointed  for  the  trial  of  such  petition  shall  alter  the  poll 
taken  at  such  election  according  to  the  truth  oi  the  case,  and  shall  report 
their  determination  thereupon  to  the  House,  and  the  House  shall  there- 
upon carry  such  determination  into  effect,  and  the  return  shall  be  amended| 
or  the  election  declared  void,  as  the  case  may  be,  and  the  register  cor* 
rected  accordingly,  or  such  other  order  shall  be  made  as  to  the  House 
shall  seem  proper. 
Sheriffs  of         61.  And  be  it  enacted,  that  the  SheriSis  of  Yorkshire  and  LincolnBhire, 
the  divided    and  the  SheriiTs  of  the  counties  divided  by  this  Act,  shall  duly  cause  pro- 
counties  to    clamation  to  be  made  of  the  several  days  nxed  for  the  election  of  a  knight 
fix  the  time   ©r  knights  of  the  shire  for  the  several  ridings,  parts,  and  divisions  of  their 
and  preside  respective  counties,  and  shall  preside  at  the  election  by  themselves  or  their 
at  elections,  i^^f^i  deputies. 

Commence-      62.  And  be  it  enacted,  that  at  every  contested  election  of  a  knight  or 

meat  and      knights  to  serve  in  any  future  parliament  for  any  county,  or  for  any  riding, 

continuance  parts,  or  division  of  a  county,  the  polling  shall  commence  at  nine  o'clodc 

of  polls  at     m  the  forenoon  of  the  next  day  but  two  after  the  day  fixed  for  the  election, 

county  elec-  unless  such  next  day  but  two  shall  be  Saturday  or  Sunday,  and  then  on 

tions.  t}|Q  Monday  following,  at  the  principal  place  of  election,  and  also  at  the 

several  places  to  be  appointed  as  hereinaflber  directed  for  taking  polls ;  and 

such  polling  shall  continue  for  two  days  only,  such  two  days  being  suo- 

cessive  days ;  (that  is  to  say)  for  seven  hours  on  the  first  day  of  polling, 

and  for  ei^ht  hours  on  the  second  day  of  polling;  and  no  poll  shall  be 

kept  open  later  than  four  o'clock  in  the  afternoon  of  the  second  day ;  any 

statute  to  the  contrary  notwithstanding. 

Counties  to       63.  And  be  it  enacted,  that  the  respective  counties  in  England  and 

be  divided     Wales,  and  the  respective  ridings,  parts  and  divisions  of  counties^  shall  be 

into  districts  divided  into  convenient  districts  for  polling,  and  in  each  district  shall  be 

for  polling,    appointed  a  convenient  place  for  taking  the  poll  at  all  elections  of  a  kniffbt 

or  Knights  of  the  shire  to  serve  in  any  future  parliament,  and  such  m- 

tricts  and  places  for  taking  the  poll  shall  be  settied  and  appointed  by  the 

Act  to  be  passed  in  this  present  parliament  for  the  purpose  of  settlii^  ^nd 

describing  the  divisions  o£  the  counties  enumerated  m  the  Schedule  marked 
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(F.)  to  this  Act  aimezed;  provided  tihat  no  county,  nor  any  riding,  parti, 
or  division  of  a  county,  sliall  have  more  than  fifteen  districts  and  re- 
spective places  appointed  for  taking  the  poll  for  such  county,  riding,  parts 
or  division. 

64.  And  be  it  enacted,  that  at  every  contested  election  for  any  county  As  to  booths 
or  riding,  parts  or  division  of  a  county,  the  Sheriff,  Under^sherifi,  or  She-  at  the  poll- 
riff's  deputy,  shall,  if  required  thereto  by  or  on  behalf  of  any  candidate,  ing  places 
on  the  day  fixed  for  the  election,  and  if  not  so  required  may,  if  it  thall  ath  for  counties, 
pear  to  him  expedient,  cause  to  be  erected  a  reasonable  number  of  bootns 

for  taking  the  poll  at  the  principal  place  of  election,  and  also  at  each  of 
the  polling  places  so  to  be  appointed  as  aforesaid,  and  shall  cause  to  be 
a£Sxed  on  the  most  conspicuous  part  of  each  of  the  said  booths  the  names 
of  the  several  parishes,  townships,  and  places  for  which  such  booth  is  re- 
spectively allotted ;  and  no  person  shall  be  admitted  to  vote  at  any  such  ^o  voter  to 
Section  in  respect  of  any  property  situate  in  any  parish,  township,  or  poll  out  of 
place,  except  at  the  booth  allotted  for  such  parish,  township,  or  place,  and  the  district 
if  no  booth  shall  be  so  allotted  for  the  same,  then  at  any  of  the  hooths  for  where  bis 
the  same  district ;  and  in  case  any  parish,  township,  or  place  shall  happen  property 
not  to  be  included  in  any  of  the  districts  to  be  appointed,  the  votes  in  re-  hes. 
spect  of  such  property  situate  in  any  parish,  township,  or  place  so  omitted 
snail  be  taken  at  the  principal  place  of  election  for  the  county  or  riding, 
parts  or  division  of  the  county,  as  the  case  may  be. 

65.  And  be  it  enacted,  that  the  Sheriff  shall  have  potver  to  appoint  (2e-  provision  as 
puties  to  preside  and  clerks  to  take  the  poll  at  the  principal  place  of  elec-  to  Sheriff's 
tion,  and  also  at  the  several  places  appointed  for  taking  the  poll  for  any  deputies, 
county,  or  any  riding,  parts  or  division  of  a  county ;  and  that  the  poll  the  custody 
derks  employed  at  those  several  places  shall  at  the  close  of  each  day's  poll  of  poll 
enclose  and  seal  their  several  books,  and  shall  publicly  deliver  them,  so  books,  and 
enclosed  and  sealed,  to  the  Sheriff,  Under-sherifl^  or  Sheriff's  deputy  pre-  ^"*^  decla- 
siding  at  such  poll,  who  shall  give  a  receipt  for  the  same,  and  shall,  on  '^^*°°  ^f  ^"^ 
the  commencement  of  the  poll  on  the  second  day,  deliver  them  back  so  ™„^L 
enclosed  and  sealed  to  the  persons  from  whom  he  shall  have  received 

them ;  and  on  the  final  close  of  the  poll  every  such  deputy  who  shall  have 
received  any  such  poll  books  shall  forthwith  deliver  or  transmit  the  same 
so  enclosed  and  sealed  to  the  Sheriff  or  his  Under-sheriff,  who  shall  re- 
ceive and  keep  all  the  poll  books  unopened  until  the  reassembling  of  the 
court  on  the  aay  next  but  one  after  the  close  of  the  poll,  unless  such  next 
day  but  one  shall  be  Sunday,  and  then  on  the  Monday  following,  when 
he  shall  openly  break  the  seals  thereon,  and  cast  up  the  number  of  votes 
as  they  appear  on  the  said  several  books,  and  shall  openly  declare  the 
state  of  the  poll,  and  shall  make  proclamation  of  the  member  or  members 
chosen,  not  later  than  two  o'clock  in  the  afternoon  of  the  said  day. 

66.  And  be  it  enacted,  that  in  all  matters  relative  to  the  election  of  Sheriff  in 
knights  or  a  knight  of  the  shire  to  serve  in  any  fiiture  parliament  for  any  county  elec- 
county,  or  for  any  riding,  parts  or  division  of  a  county,  the  Sheriff  of  the  tions  may 
county,  his  Under-sheriff,  or  any  lawful  deputy  of  such  Sheriff,  shall  have  act  in  places 
power  to  act  in  all  places  having  any  exclusive  jurisdiction  or  privilege  of  exclasiva 
whatsoever,  in  the  same  manner  as  such  Sheriff,  Under-sheriff,  or  deputy  jurisdiction, 
may  act  within  any  part  of  such  Sheriff's  ordinary  jurisdiction. 

69.  Provided  always,  and  be  it  enacted,  that  so  far  as  relates  to  the  se-  Polling  dis- 
veral  boroughs  of  New  Shoreham,  Cricklade,  Aylesbury,  and  East  Ret-  tricts  to  be 
ford,  as  defined  by  this  Act,  the  said  several  boroughs  shall  be  divided  appointed 
i&to  convenient  districts  for  polling,  and  there  shall  be  appointed  in  each  for  Shore- 
district  a  convenient  place  for  taking  the  poll  at  all  elections  of  members  bam,  Crick- 
to  serve  in  any  future  parliament  for  each  of  the  said  boroughs,  which  j"^®*  A  vies- 
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East  Ret-  districts  and  places  ibr  taking  tbe  pdl  shall  be  settled  aod  i^poiiited  by 
ford*  an  Act  to  be  passed  in  tbis  present  parliament 

When  le-  ^O*  ^"^  ^  i^  enacted,  that  nothing  in  this  Act  contained  shall  prevent 

tuniiDfi:  offi-  any  Sheriff  or  other  returning  officer,  or  the  lawful  deputy  of  any  retomlng 
cere  may  officer,  from  closing  the  poll  previous  to  the  expiration  of  the  time  fixed 
close  the  by  this  Act,  in  any  case  where  the  same  might  have  been  lawfully  dosed 
poll  before  before  the  nassing  of  this  Act;  and  that  where  the  proceedivgs  at  any 
the  ezpira-  election  iball  be  interrupted  or  obstructed  by  any  riot  or  open  violence^ 
V°"  fi  ^  ^^  Sheriff  or  other  returning  officer,  or  the  lawfiil  deputy  of  any  returning 
time  Died,  officer,  shall  not  for  such  cause  finally  dose  the  poll,  but  in  case  the  pro- 
Adjoorn-  ceeding  shall  be  so  interrupted  or  obstructed  at  any  particular  polling 
meot  of  poll  place  or  places,  shall  adjourn  the  poll  at  such  place  or  places  only  unm 
in  case  of  ^i^^  following  day,  and  if  necessary  shall  further  adjourn  the  same  until 
"  such  interruption  or  obstruction  shall  have  ceased,  when  the  returning 

officer  or  his  deputy  shall  again  proceed  to  take  the  poll  at  such  place  or 
places ;  and  any  day  whereon  the  poll  shall  have  been  so  ac^oumed  shall 
not,  as  to  such  place  or  places,  be  reckoned  one  of  the  two  days  of  polling 
at  such  election  within  the  meaning  of  this  Act ;  and  wherever  the  poU 
shall  have  been  so  adjourned  by  any  deputy  of  any  Sheriff  or  other  re- 
turning officer,  such  deputy  sh^  forthwith  give  notice  of  such  adjourn- 
ment to  the  Sheriff  or  returning  officer,  who  shall  not  finally  dedare  the 
state  of  the  poll,  or  make  proclamation  of  the  member  or  members  chosen, 
until  the  poll  so  adjourned  at  such  place  or  places  as  aforesaid  shall  have 
been  finally  closed,  and  ddivered  or  transmitted  to  such  Sheriff  or  other 
returning  officer ;  any  thing  hereinbefore  contained  to  the  contrary  not- 
withstanding. 
Candidates        71.  And  be  it  enacted,  that  firom  and  after  the  end  of  this  present  par- 
or  persons     liament  all  booths  erected  for  the  convenience  of  taking  pous  shall  be 
P'°P?^^°S  ^   erected  at  the  joint  and  equal  expense  of  the  several  candidates,  and  the 
candidaie      ^^^^  ^^g^n  y^  erected  by  contract  with  the  candidates,  if  they  shall  think 
conse^t^  to    ^^  ^^  mske  such  contract,  or  if  they  shall  not  make  such  contract,  then 
be  at  the  ex-  ^^^  ssmc  shall  be  erected  by  the  Sheriff  or  other  returning  officer  at  the 
pense  of        expense  of  the  several  candidates  as  aforesaid,  subject  to  such  limitation 
booths  and    ^  ^  hereinafter  next  mentioned ;  (that  is  to  say,)  that  the  expense  to  be 
poll  clerks,    incurred  for  the  booth  or  booths  to  be  erected  at  the  principal  place  of 
Limiution    ^^^ction  for  any  county,  riding,  parts  or  division  of  a  county,  or  at  any 
of  expense.    ^^  the  nolling  places  so  to  be  appointed  as  aforesaid,  shdl  not  exceed  the 
sum  or  forty  pounds  in  respect  of  any  one  such  prindpal  place  of  election 
or  any  one  such  polling  place ;  and  that  the  expense  to  be  incurred  for 
any  booth  or  booths  to  be  erected  for  any  parish,  district  or  part  of  any 
city  or  borough  shall  not  exceed  the  sum  of  twenty-five  pounds  in  respeet 
of  any  one  such  parish,  district  or  part ;  and  that  dl  deputies  appointed  by 
the  Sheriff  or  other  returning  officer  shall  be  paid  each  two  guineas  by 
the  day,  and  all  clerks  employed  in  taking  the  poll  shall  be  paid  each  one 
guinea  by  the  day,  at  the  expense  of  the  candidates  at  such  election ;  pro- 
vided dways,  that  if  any  person  shdl  be  proposed  without  his  consent^ 
then  the  person  so  proposing  him  shall  be  liable  to  defiray  his  share  of  the 
Houses  may  said  expenses  in  like  manner  as  if  he  had  been  a  candidate :  provided 
be  hired  for  also,  that  the  Sheriff  or  returning  officer  may,  if  he  shall  think  fit,  instead 
poUing  in,     0^  erecting  such  booth  or  booths  as  aforesaid^  procure  or  hire  and  use  any 
hMths.         houses  or  other  buildings  for  the  purpose  of  taking  the  poll  therein,  snbject 
dways  to  the  same  regulations,  providons,  liabuities,  and  limitations  of 
expense  as  are  hereinbefi>re  mentioned  with  regard  to  booths  finr  taking 
the  poll. 
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72.  And  be  it  enacted,  tliat  the  Sheriff  or  other  returning  officer  shall.  Certified 
htfore  the  day  fixed  for  the  election,  cause  to  be  made  for  the  use  of  each  copies  of 
booth  or  other  polling  place  at  such  election,  a  true  copy  of  the  register  of  the  register 
voters,  and  shall  under  his  hand  certify  every  such  copy  to  be  true.  of  voters  for 

73.  And  be  it  enacted,  that  every'Jeputy  of  a  Sheriff  or  other  returning  «*ch  booth, 
officer  shall  have  the  same  power  of  administering  the  oath  and  affimia-  Powers  of 
tions  required  by  law,  and  of  appointing  commissioners  for  administering  deputies  of 
such  oaths  and  affirmations  as  may  by  law  be  administered  by  commis-  returning 
sioners,  as  the  Sheriff  or  other  returning  officer  has  by  virtue  of  this  or  oflBcers. 
any  other  Act,  and  subject  to  the  same  regulations  and  provisions  in  eveiy 

respect  as  such  Sheriff  or  other  returning  officer. 

74.  And  be  it  enacted,  that  from  and  after  the  end  of  this  present  par-  Regalatious 
liament,  eveiy  person  who  shall  have  a  right  to  vote  in  the  election  of  a  respecting 
member  for  the  borough  of  Monmouth,  in  respect  of  the  towns  of  Newport  polling,  &c. 
or  Usk»  shall  give  his  vote  at  Newport  or  Usk  respectively  before  the  de-  for  the  bo- 
puty  for  each  of  such  towns,  whom  the  returning  officer  of  the  borough  of  rough  of 
Monmouth  is  hereby  authorized  and  reouired  to  appoint ;  and  every  per-  Monmouth, 
son  who  shall  have  a  right  to  vote  in  tne  election  of  a  member  for  any  *°^  ^f""  ^^ 
shire-town  or  borough,  in  respect  of  any  place  named  in  the  first  column  pontnbutory 
of  the  Schedule  marked  (E.)  to  this  Act  annexed,  shall  give  his  vote  at  SjT^      *** 
such  place  before  the  deputy  of  such  place,  whom  the  returning  officer  of        ^* 

the  shire-town  or  borough  is  hereby  authorized  and  required  to  appoint; 
and  every  person  who  shall  have  a  right  to  vote  in  the  election  of  a  mem- 
ber for  the  borough  composed  of  the  towns  of  Swansea,  Loughor,  Neath, 
Aberavon,  and  Kenfig,  snail  give  his  vote  at  the  town  in  respect  of  which 
he  shall  be  entitled  to  vote,  (that  is  to  say,)  at  Swansea  before  the  port- 
reeve of  Swansea,  and  at  each  of  the  other  towns  before  the  deputy  of 
such  town,  whom  the  said  portreeve  is  hereby  authorized  and  required  to 
appoint ;  and  at  every  contested  election  for  the  borough  of  Monmouth, 
or  for  any  shire-town  or  borough  named  in  the  second  column  of  the 
said  Schedule  (E,),  or  for  the  borough  composed  of  the  said  five  towns, 
or  for  the  borough  of  Brecon,  the  polling  shall  commence  on  the  day  next 
after  the  day  fixed  for  the  respective  election,  unless  such  next  day  be 
Saturday  or  Sunday,  and  then  on  the  Monday  following,  as  well  at  Mon- 
mouth as  at  Newport  and  Usk  respectively,  and  as  well  at  the  shire-town 
or  borough  as  at  each  of  the  places  sharing  in  the  election  therewith  re- 
spectively, and  as  well  at  Swansea  as  at  each  of  the  four  other  towns  re- 
spectively ;  and  such  polling  shall  continue  for  two  days  only,  such  two 
days  being  successive  days,  (that  is  to  say,)  for  seven  hours  on  the  first 
day  of  poUing,  and  for  eight  hours  on  the  second  day  of  polling,  and  that 
the  poU  shall  on  no  account  be  kept  open  later  than  four  o'clock  in  the 
afternoon  of  such  second  day ;  and  tne  returning  officer  for  the  borough 
of  Monmouth  shall  give  to  the  deputies  of  Newport  and  Usk  respectively, 
and  the  returning  officer  of  every  shire-town  or  borough  named  in  the 
second  column  of  the  said  Schedule  (E.)  shall  give  to  the  deputy  for  each 
of  the  places  sharing  in  the  election  for  such  shire-town  or  borough,  no- 
tice of  tne  day  fixed  for  such  respective  election,  and  shall  before  the  day 
fixed  for  such  respective  election  cause  to  be  made,  and  to  be  delivered  to 
every  such  deputy,  a  true  copy  of  the  register  of  voters  for  the  borough  of 
Monmouth  or  for  such  shire-town  or  borough,  as  the  case  may  be,  and 
shall  under  his  hand  certify  every  such  copy  to  be  true ;  and  the  port- 
reeve of  the  town  of  Swansea  shall  give  notice  of  the  day  of  election  to 
the  deputy  for  each  of  the  towns  of  Loughor,  Neath,  Aberavon,  and  Ken* 
fig,  and  shall  in  like  manner  cause  to  be  made,  and  to  be  delivered  to 
every  such  deputy,  a  true  and  certified  copy  of  the  register  of  voters  for 


U8 


SPECIAL  COUNTY  COURT  FOR  THE 


Aft  to  ap- 
pointment 
of  deputies 
in  Wales. 


All  election 
laws  to  re- 
main in 
force,  eX' 
cept  where 
superseded 
by  this  Act, 


Penalties  on 
officers  for 
breach  of 
duty. 


Writs,  &c. 
to  be  made 
conformable 
to  this  Act« 


This  Act  not 
to  extend  to 
universities 
of  Oxford 
and  Cam- 
bridge, 


the  borough  composed  of  the  said  five  towns ;  and  the  respective  deputies 
for  Newport  and  Usk,  and  for  the  respective  places  named  in  the  first  co- 
lumn of  the  said  Schedule  (£.),  as  well  as  for  the  towns  of  Loughor, 
Neath,  Aberavon,  and  Kenfig,  shall  respectively  take  and  conduct  the 
poll,  and  deUver  or  transmit  the  poll  books,  in  the  same  manner  as  the 
deputies  of  the  returning  officers  of  the  cities  and  boroughs  in  England 
are  hereinbefore  directed  to  do,  and  shall  have  the  same  powers  and  per- 
form the  same  duties  in  every  respect  as  are  respectively  conferred  and 
imposed  on  the  said  deputies  by  this  Act :  Provided  always,  that  where 
there  shall  be  a  mayor,  portreeve,  or  other  chief  municipal  officer,  in  any 
town  or  place  for  which  the  returning  officer  or  the  portreeve  of  Swansea 
is  required  to  appoint  a  deputy  as  aforesaid,  such  returning  officer  or  the 
portreeve  of  Swansea,  as  the  case  may  be,  is  hereby  required  to  appoint 
such  chief  municipal  officer  for  the  time  being  to  be  such  deputy  for  such 
town  or  place. 

75.  And  be  it  enacted,  that  all  laws,  statutes,  and  usages  now  in  force 
respecting  the  election  of  members  to  serve  in  parliament  for  that  part  of 
the  United  Kingdom  called  England  and  Wales,  shall  be  and  remain,  and 
are  hereby  declared  to  be  and  remain,  in  full  force,  and  shall  apply  to  the 
election  of  members  to  serve  in  parliament  for  all  the  counties,  ridings, 
parts,  and  divisions  of  counties,  cities,  and  boroughs,  hereby  empowered 
to  return  members,  as  fully  and  effectually  as  if  the  same  respectively  had 
heretofore  returned  members,  except  so  far  as  any  of  the  said  laws,  sta- 
tutes, or  usages  are  repealed  or  altered  by  this  Act,  or  are  inconsistent 
with  the  provisions  thereof. 

76.  And  be  it  enacted,  that  if  any  Sheriff,  returning  officer,  barrister, 
overseer,  or  any  person  whatsoever,  shall  wilfully  contravene  or  disobey 
the  provisions  of  this  Act  or  any  of  them,  with  respect  to  any  matter  or 
thing  which  such  Sheriff,  returning  officer,  barrister,  overseer,  or  other 
person  is  hereby  required  to  do,  he  shall  for  such  his  offence  be  liable  to 
be  sued  in  an  action  of  debt  in  any  of  his  Majesty's  Courts  of  record  at 
Westminster  for  the  penal  sum  of  five  hundred  pounds,  and  the  jurj*  be- 
fore whom  such  action  shall  be  tried  may  find  their  verdict  for  the  full 
sum  of  five  hundred  pounds,  or  for  any  less  sum  which  the  said  jury  shall 
think  it  just  that  he  should  pay  for  such  his  offence;  and  the  defendant 
in  such  action,  being  convicted,  shall  pay  such  penal  sum  so  awarded, 
with  full  costs  of  suit,  to  the  party  who  may  sue  for  the  same :  Provided 
always,  that  no  such  action  shall  be  brought  except  by  a  person  being  an 
elector  or  claiming  to  be  an  elector,  or  a  candidate,  or  a  member  actually 
returned,  or  other  party  aggrieved :  Provided  also,  that  the  remedy 
hereby  given  against  the  returning  officer  shall  not  be  construed  to  super- 
sede any  remedy  or  action  against  him  according  to  the  law  now  in  force. 

77.  And  be  it  enacted,  that  all  writs  to  be  issued  for  the  election  of 
members  to  serve  in  all  future  parliaments,  and  all  mandates,  precepts, 
and  instruments,  proceedings,  and  notices  consequent  upon  such  writs, 
shall  be  and  the  same  are  hereby  authorized  to  be  framed  and  expressed 
in  such  manner  and  form  as  may  be  necessary  for  the  carrying  the  provi- 
sions of  this  Act  into  effect. 

78.  Provided  always,  and  be  it  enacted,  that  nothing  in  this  Act  con- 
tained shall  extend  to  or  in  anywise  affect  the  election  of  members  to 
serve  in  parliament  for  the  universities  of  Oxford  or  Cambridge,  or  shall 
entitle  any  person  to  vote  in  the  election  of  members  to  serve  in  parlia- 
ment for  the  city  of  Oxford  or  town  of  Cambridge  in  respect  of  the  occu- 
pation of  any  chambers  or  premises  in  any  of  the  colleges  or  halls  of  the 
universities  of  Ox<(ord  or  Cambridge. 
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79.  And  be  it  enacted,  that  throughout  this  Act,  wherever  the  words  Of  the  sense 
"city  or  borough,"  **  cities  or  boroughs,"  may  occur,  those  words  shall  be  in  which 
construed  to  include,  except  there  be  something  in  the  subject  or  context  words  in 
manifestly  repugnant  to  such  construction,  all  towns  corporate,  cinque       ?       J**^® 
ports,  districts,  or  places  within  England  and  Wales  which  shall  be  enti-  ^**  °^  under- 
tied  after  this  Act  shall  have  passed  to  return  a  member  or  members  to  f,  ^   ' 
serve  in  parliament,  other  than  counties  at  large,  and  ridings,  parts,  and  iw,foufih  " 
divisions  of  counties  at  large,  and  shall  also  include  the  town  of  Berwick- 
upon-Tweed;  and  the  words  ^^retw-ning  officer"  shall  apply  to  every  *' Retumitte 
person  or  persons  to  whom,  by  virtue  of  bis  or  their  office,  either  under  officer" 
the  present  Act,  or  under  any  former  law,  custom,  or  statute,  the  execu- 
tion of  any  writ  or  precept  doth  or  shall  belong  for  the  election  of  a  mem- 
ber or  members  to  serve  in  parliament,  by  whatever  name  or  title  such 
person  or  persons  may  be  called ;  and  the  words  "  parish  or  township"  "  Parish  or 
shall  extend  to  every  parish,  township,  vill,  hamlet,  district,  or  place  township." 
maintaining  its  own  poor;  and  the  words  "  overseers  of  the  poor"  shall  '*  Overseers 
extend  to  all  persons  who  by  virtue  of  any  office  or  appointment  shall  exe-  of  the  poor." 
cute  the  duties  of  overseers  of  the  poor,  by  whatever  name  or  title  such 
persons  may  be  called,  and  in  whatsoever  manner  they  may  be  appointed, 
and  that  all  matters  by  this  Act  directed  to  be  done  by  the  overseers  of  a 
parish  or  township  may  be  lawfully  done  by  the  major  part  of  such  over- 
seers, and  that  wherever  any  notice  is  by  triis  Act  required  to  be  given  to 
the  overseers  of  any  parish  or  township,  it  shall  be  sufficient  if  such  notice 
shall  be  delivered  to  any  one  of  such  overseers,  or  shall  be  left  at  his  place 
of  abode,  or  at  his  office  or  other  place  for  transacting  parochial  business, 
or  shall  be  sent  by  the  post,  addressed  by  a  sufficient  direction,  to  the 
overseers  of  the  particular  parish  or  township,  or  to  any  one  of  them, 
either  by  their  or  his  Christian  name  and  surname,  or  by  their  or  his  name 
of  office  ;  and  that  all  provisions  in  this  Act  relative  to  any  matters  to  be  u  justices  of 
done  by  or  with  regard  to  justices  of  the  peace  for  counties,  or  sessions  of  the  peace 
the  peace  for  counties,  or  clerks  of  the  peace  for  counties,  or  treasurers  of  for  counties, 
counties,  shall  extend  to  the  justices,  sessions,  clerks  of  the  peace,  and  &c." 
treasurers  of  the  several  ridings  of  Yorkshire  and  parts  of  Lincolnshire, 
and  that  the  clerk  of  the  peace  for  the  time  being  for  the  borough  of  New- 
port in  the  Isle  of  Wight  shall  for  the  purposes  of  this  Act  be  deemed  and 
taken  to  be  the  clerk  of  the  peace  for  the  county  of  the  Isle  of  Wight,  and 
that  all  the  said  respective  justices,  sessions,  and  clerks  of  the  peace  shall 
have  power  to  do  the  several  matters  required  by  this  Act,  as  well  within 
places  of  exclusive  jurisdiction  as  without ;  and  that  no  misnomer  or  in-  Misnomer 
accurate  description  of  any  person  or  place  named  or  described  in  any  not  to  viti- 
Schedule  to  this  Act  annexed,  or  in  any  list  or  register  of  voters,  or  in  ate. 
any  notice  required  by  this  Act,  shall  in  anywise  prevent  or  abridge  the 
operation  of  this  Act  with  respect  to  such  person  or  place,  provided  that 
such  person  or  place  shall  be  so  designated  in  such  schedule,  list,  register, 
or  notice  as  to  be  commonly  understood. 
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Schedule  (C.) 


Principal  Places  to  be  Boroughs. 


Manchester  (Lancashire)  . . . .  ^ 

Birmingham  (Warwickshire)    •  < 

Leeds  (Yorkshire) 

Greenwich  (Kent). 

Sheffield  (Yorkshire) 

Sunderland  (Durham). 
Devonport  ( Devonshire). 

Wolverhampton  (Staffordshire)  \ 

Tower  Hamlets  (Middlesex). 
Finsbury  (Middlesex). 
Mary-le-bone  (Middlesex). 
Lambeth  (Surrey). 

Bolton  (Lancashire) \ 


Bradford  (Yorkshire). 
Blackburn  (Lancashire). 
Brighton  (Sussex). 
Halifax  (Yorkshire). 

Macclesfield  (Cheshire)    

Oldham  (Lancashire). 

Stockport  (Cheshire) 

Stoke-upon*Trent  (Staffordshire) 
Stroud  (Gloucestershire). 


Returning  Officert, 


The  boroughreeve  and  constables  of  Man< 

Chester. 
The  two  bailiffs  of  Birmingham. 
The  mayor  of  Leeds. 

The  master  cutler. 


Constable  of  the  manor  of  the  deanery 
of  Wolverhampton. 


The  boroughreeves  of  Great  and  Little 
Bolton. 


The  mayor  of  Macclesfield. 
The  mayor  of  Stockport. 


Schedule  (D.) 


Principal  Places  to  be  Boroughs. 


Ashton-under-Lyne  (Lancashire) 
Bury  (Lancashire). 
Chatham  (Kent). 
Cheltenham  (Gloucestershire). 
Dudley  (Worcestershire). 
Frome  (Somersetshire). 
Gateshead  (Durham). 
Huddersfield  (Yorkshire). 
Kidderminster  (Worcestershire) 

Kendal  (Westmorland) 

Rochdale  (Lancashire). 

Salford  (Lancashire) 

South  Soields  (Durham). 
Tynemouth  (Northumberland). 
Wakefield  (Yorkshire). 

Walsall  (Staffordshire) 

Warrington  (Lancashire). 
Whitby  (Yorkshire). 
Whitehaven  ( Cumberland). 
Merthyr  Tydvil  (Glamorganshire). 


Returning  Officers, 


The  mayor  of  Ashton-under-Lyne. 


The  high  bailiff  of  Kidderminster. 
The  mayor  of  Kendal. 

The  boroughreeve  of  Salford. 


The  mayor  of  Walsall. 
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Schedule  (E.) 


Places 

shariog  in  the  Elecdon 

of  Members. 


Sbire-Towns 

or  Priocipal 

Boroughs. 


County  in  which 

such  Boroughs  are 

situated. 


Amlwch,  *! 

Holyhead,  and         Ssharing  with 

Llangefni     j 


Abeiystwith, 
Lampeter,  and 
Adpar 


>sharing  with 


Llanelly sharing  with 


Pwllheli 

Nevin  .. 


I 


Conway \  sharing  with 

Bangor i 

Criccieth j 

Ruthin ) 

Holt Ssharing  with 

Town  of  Wrexham. 3 


Beaumaris   .... 

Cardigan 

Caermarthen .  . . 

Caernarvon  .... 


Denbigh 


Rhyddlan 
Overton  . . 
Caerwis  . . 
Caergwrley 
St.  Asaph.. 
Holywell  .. 
Mold    .... 


sharing  with 


Cowbridge 
Llantrissent 


Llanidloes  . 
Welsh  Pool . 
Machynlleth 
Llanfyllin  . 
Newtown . . . 


I  sharing  wi 


sharing  with 


>  sharing  with 


Narbertb 

Fishguard    5 

Tenby ") 

Wiston     Ssharing  with 

TownofMilford  ..J 

Knighton « .  ^ 

Rhayder / 

Kevmleece   ^sharing  with 

Knucklas i 

Town  of  Presteigne  J 


flint 


Cardiff 


Montgomery . 


Haverfordwest . 


Pembroke. 


BAdnor. 


Anglesey. 

Cardiganshire. 
Caermarthenshire. 

Caernarvonshire. 


Denbighshire. 


Flintshire. 


Glamoiganshire. 


Montgomeryshire. 


Pembrokeshire. 


Pembrokeshire, 


Radnorshire. 


Idt 
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Scltedule  (E.  2.) 


Places  sharing  in  the  £lectioii 
of  Memben. 

Places  therein  froin  which  the  Seven 
Miles  are  to  be  calculated. 

Newport 

Usk 

The  Market  Place. 

The  Town  Hall. 

The  Bridge  over  the  Rheidal. 

The  Parish  Church. 

The  Bridge  over  the  Teivi. 

The  Guildhall. 

The  Parish  Church. 

The  Parish  Church. 

The  Castle. 

The  Parish  Church  called  St  Peter's. 

The  Parish  Church. 

The  Parish  Church. 

The  Parish  Church. 

The  Parish  Church. 

The  Parish  Church  of  Hope. 

The  Town  Hall. 

The  Town  Hall. 

The  Parish  Church. 

The  Parish  Church. 

The  Parish  Church. 

The  Market  Place. 

The  Parish  Church. 

The  Site  of  the  ancient  Castle  of  Cnweglas. 

The  Town  Hall. 

The  Parish  Church. 

The  Town  Hall. 

The  Bridge  over  the  Avon. 

The  Parish  Church  of  Lower  Ken-6g, 

Aberystwith 

Lampeter 

Adpar 

Pwhllheli     

Nevio 

Conway 

Criccieth 

Ruthin 

Holt 

Rhyddlan     

Overton      • 

Caerwis 

Caergwrley 

Cowbridge 

Llantrissent 

Tenby  

Wiston     

Knighton 

Rhayder  

Kevinleeoe   

Knucklas 

Swansea 

Louehor   

Neath 

Aberavon 

Ken-fig    

Schedule  (F.) 

COVNTIES  TO  BE  DIVIDBD. 


Cheshire. 

Cornwall. 

Cumberland. 

Derbyshire. 

Devonshire. 

Durham. 

Essex. 

Gloucestershire. 
Kent. 

Hampshire. 
Lancashire. 
Leicestershire. 
Norfolk. 


Northumberland. 

Northamptonshire. 

Nottinehamshiie. 

Shropshire. 

Somersetshire. 

Sta£R)rdshire. 

Suffolk. 

Surrey. 

Sussex. 

Warwickshire. 

WUtshire. 

Worcesterahiie. 
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Schedule  (F.  2.) 

CotTNTIXS  TO  RSTURN  ThBEK  MeMBIBS  KACH. 


Berkshire. 
BockiDghamsbire. 
CamlHridgeshire. 
Dorsetshire. 


Herefordshire. 
Hertfordshire. 
Oxfordshire. 


Schedule  (G.) 


Cities  and  Towns  and  Counties 
thereof. 

Counties  at  large  in 

which  Cities  and  Towns  and  Counties 

thereof  are  to  be  included. 

Caennarthen 

Caermartbenshire. 

Kent. 

Cheshire. 

Warwickshire. 

Gloucestershire. 

East  Riding  of  Yorkshire. 

The  Parts  of  Lindsey,  Lincolnshire. 

Middlesex. 

Northumberland. 

Dorsetshire. 

Worcestershire. 

North  Riding  of  Yorkshire. 

Hampshire. 

Canterbury 

Chester    , .,, 

Coventry     

Gloucester « 

KinsrstoD-uDon'HuIl 

Lincoln 

London   

Newcastle-upon-Tyne    

Poole 

Worcester   • 

York  and  Ainsty    ,. 

Southampton 

In  this  Coubt  the  High  Sheriff's  "  duties  are  neither  entirely 
nunisterial  nor  wholly  judicial^  they  are  of  a  mixed  nature  (a)." 
Such  was  the  character  of  his  duties  before  the  Reform  Act,  and 
such  are  they  now ;  for  if  they  differ,  they  differ  in  degree  and 
not  in  kind.  His  ministerial  duties  consist  in  giving  notices, 
assembling  the  electors,  providing  books,  reading  the  precept, 
&c. ;  his  judicial  in  excluding  (6),  registering,  admitting  votes, 
&c. 


Sheriff's 
duties,  of 
what  kind. 


In  what  his 
ministerial 
and  in  what 
his  judicial 
consist. 


(a)  Cullen  v.  Morrit,  2  Stark.  Rep. 
577,  distinguishing  and  explaining,  if 
not  overruling,  Ashby  v.  White,  Lord 
Raym.  Rep.  938 ;  see  too  Green  v. 
Milward,  tbid, ;  Drewe  y.  Coulton, 
Miltoard  t.  Sargeant,  1  East,  577 ; 
WiUiams  y.  LmHs,  Feake's  Add.  Ca. 
157;  Spilsbury  y.  Micklethwaite,  1 
Tannt.  Rep.  146. 

(6)  By  2  Will.  4,  c.  45,  s.  58,  the 
returning  officer  is  the  sole  judge  of 
the  sufficiency  of  the  voter's  answer  to 


any  of  the  three  questions  therein  set 
forth,  and  may  admit  or  reject  the 
vote  accordingly ;  if  the  voter  refuses 
to  take  the  oath  therein  prescribed, 
the  returning  officer  or  his  deputy 
may  reject  such  voter,  and  if  he  so 
acts  from  no  improper  motive  but  from 
an  honest  intention  to  discharge  his 
duty,  no  action  will  lie  against  him 
for  doing  so.  Ctillen  v.  Morrit,  tuprit ; 
Niw  Sarum,  P.  &  K.  255 ;  Rogers  on 
Elect,  chap.  x. 
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How  §u  old  Before  entering  more  minntidy  into  tbe  extent  and  effect  of 
^^tbflte^  the  revision  of  <»iir  kw  toodiing  the  coiwritatina  of  this  Comt, 
form  Act.  it  most  be  premited  that  all  election  laws  remain  in  farcty  ex- 
cept where  repealed  or  altered,  or  are  inconsistent  with  the  pro- 
visions  of  the  recent  statute  of  William  the  Fourth ;  much  there- 
fiire  of  the  oid  law  (if  we  may  be  allowed  the  expression)  neces- 
sarily remains ;  and  what  that  is  most  be  the  first  object  of  our 
inquiry  as  a  key  to  the  construction  of  the  statute  itsel£ 

pv-  To  sujufOM  THE  Paeliamevt  appertains  to  the  Queen,  lor  she 
is  the  only  branch  of  the  legislature  that  has  a  separate  emtemee^ 
and  is  capable  of  performii^  any  act  at  a  time  when  no  par- 
liament is  in  being  (c);  and  therefore  mease  of  a  mem  parGaatent, 
the  House  of  Commons  is  convened  by  virtue  of  an  order  {d) 
(formerly  by  warrant)  firom  her  Majesty  in  council  to  the  Loids 
High  Chancellors  of  Great  Britain  and  Ireland,  to  issue  out 
writs  to  the  Sherifi  of  every  county  for  the  election  cf  afl  the 
members  to  serve  for  that  comity^  and  for  every  dty  and  bo- 
rough therein. 

Her  Majesties  Order  for  New  ParGametU. 

Her  Majeity  hafing  been  pipiwd  by  die  royal  pwrJamstinii  to  disHlie 
die  present  psriisment,  is  hereby  pleased,  with  die  adrioe  of  l.«r  privy 
ooandl,  to  older  that  the  Right  HoDourable  die  Lord  High  Chaneellgr  if 
that  part  of  die  united  kingdom  ealled  Great  Britain  and  die  Right  Ho- 
Donrable  the  Lord  High  Chancellor  of  Ireland  do  lespetlively  canse  wrili 
to  be  issued  in  due  form  and  aooording  to  lav,  for  die  calling  of  a  mem 
pariiamfnt  to  meet  at  die  dly  of  Westminster,  wfaidi  writs  are  to  be  st- 
tnmaHe  on  die  day  of  neiL 

Hoir  va-  After  the  parliament  is  assembled,  avd  dueutg  rrs  cosnxc  jlstce, 

^!|"7  ^  ^  House  of  Commons  alome(e)  have  the  power  of  issuing  writs 
daiiar  the  to  fiR  up  any  vacancy  occasioned  by  death,  resignalian,  hank- 
™?g^  niptcy,  removal  by  a  conmuttee  of  the  house,  acceptance  of 
MocioB  far  ^®^^>  elevation  to  a  peerage,  or  the  like.  In  the  event  of  a 
SpeaUr^s  vacancy  during  its  continuance,  therefore,  am  motiam  of  a  meb- 
ier,  the  Speaker  sends  his  warrant  to  the  derk  of  the  crown, 
directing  a  new  writ  to  be  made  and  issued,  which  is  flieif  |— i 
done  as  in  other 


(e)  I  BL  Cook  15.  («)  D*E«cs ;  Jowiials.  307. 

{d)  D'Eiras,  2;  1  Roe  on  Elect.      Lord  Shafte$bufj*s  e««e  is  the 
946,  a.  Cbaiks  IL,  2  Hals.  23a. 
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The  Speaker^s  JVarremt. 

By  virtue  of  an  order  of  the  House  of  Commons  this  day  made.  Speaker's 

These  are  to  require  you  to  make  out  a  new  writ  for  the  electing  of  a  warrant, 
burgess  to  serve  in  this  present  parliament  for  the  borough  of  A.,  in  the 
room  of  G.  A.  who,  since  his  election  for  the  said  borough,  hath  accepted 
the  office  of  one  of  the  commissioners  for  executing  the  office  of  lord  high 
admiral,  [or  *<  dead,"  at  the  case  may  ie,j  for  which  this  shall  be  your 
sufficient  warrant. 

Given  under  my  hand  this        day  of  1839. 

James  Abercrombie,  Speaker.      J®  *bom 
To  the  Clerk  of  the  Crown  in  Chancery.  diiected. 

If  a  vacancy  be  caused  hy  death  or  promotion  to  the  peerage  Vacancy 
during  any  recess  (/)  of  the  House,  whether  by  prorogation  or  J^J^  * 
adjournment,  the  Speaker  forthwith,  on  receiving  the  following 
certificate  under  the  hands  of  two  members,  causes  notice  thereof 
to  be  inserted  in  the  London  Gazette,  and  at  the  expiration  of 
fourteen  days  after  the  insertion  of  such  notice  in  the  Gazette, 
issues  bis  warrant  as  in  other  cases,  (subject  to  the  restrictions 
imposed  by  the  statute  of  24  Geo.  3,  sess.  2,  c.  26,  s.  4.) 

Certificate, 

We  whose  names  are  underwritten,  being  two  members  of  the  House  Certificate 
of  Commons,  do  hereby  certify  that  M.  P.,  late  a  member  of  the  said  bytwomem- 
Hoose,  serving  as  one  of  the  knights  of  the  shire  for  the  county  of        ,  bers  to  the 
[or  as  the  case  may  he,"]  died  upon  the         day  of        ,  [or  "  is  become  a  Speaker  that 
peer  <^  Great  Britain,  that  a  writ  of  summons  hath  been  issued  under  ^  v&cancy 
the  great  seal  of  Great  Britain  to  summon  him  to  parliament,"  or  as  the  °^  occur- 
case  may  be"] ;  and  we  give  you  this  notice,  to  the  intent  that  you  may 
issue  your  warrant  to  the  clerk  of  the  crown  to  make  out  a  new  writ  for 
the  election  of  a  knight  to  serve  in  parliament  for  the  said  county  of 
,  [or  as  the  case  may  6e,]  in  the  room  of  the  said  M,  P.    Given 
under  our  hands  this  day  of 

To  the  Speaker  of  the  House  of  Commons. 

Note,  in  case  there  be  no  Speaker,  by  death,  by  his  seat  being  To  whom 
vacant,  or  by  bis  absence  out  of  the  realm,  it  must  be  directed  ^/'^^^^ff  ^ 
to  one  of  bis  deputies  appointed  by  section  five  of  the  above  Speaker, 
act. 

In  case  of  an  adjudication  of  bankruptcy  (jg)  against  a  member  Id  case  of 
of  the  House  of  Commons,  and  the  fiat  be  not  annulled  within  ^^^  ***°^- 
twelve  months,  nor  debts  paid,  nor  security  given  for  debts  dis-  m^ber. 


(/)  Previously  to  the  10  Geo.  3,      during  a  recess ;  4  Cobb,  Pari.  Deb. 
c  41 ,  there  appears  to  have  existed  no      511. 
power  to  order  the  issuing  of  a  writ  (g)  52  Geo.  3,  c.  144. 
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Commis- 
Bionera'  cer 
tiiicate. 


puted,  and  costs,  the  major  part  of  the  commissioners  shall,  at 
the  expiration  of  the  twelve  months,  certify  the  same  to  the 
Speaker,  and  the  election  of  such  member  shall  be  declared  void. 
The  Commissioners  mentioned  in  the  statute  of  52  Geo.  S, 
c.  144,  s.  2,  were  abolished  by  1  &  2  Will.  4,  c  56 ;  but  it  is 
conceived  that  the  Commissioners  of  the  new  Court  of  Bank- 
ruptcy have  the  like  powers  as  to  this  certificate,  by  the  seventh 
Certificate,    and  sixteenth  sections  thereof.    The  form  of  the  certificate  will 
°"^  °  *        be  mutatis  mutandis  the  same  as  the  filling  up  a  vacancy  caused 
Speaker's      by  death  or  promotion  during  a  recess,  and  the  Speaker's  war- 
rant issues  in  like  manner. 


warraDt 
thereon. 


The  Writ  on  a  General  Election  (h), 

Victoria,  by  the  grace  of  God,  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  defender  of  the  faith,  and  so  forth :  to  the 
Sheriff  of  the  county  of  Oxford,  greeting.  Whereas,  by  the  advice 
and  assent  of  our  council  for  certain  arduous  and  urgent  afikirs  con- 
cerning us,  the  state  and  defence  of  our  kingdom  of  Great  Britain  and 
the  Church,  we  have  ordered  a  certain  parliament  to  be  holden  at  our 
city  of  Westminster,  on  the  day  of  next  ensuing,  and  then 

to  treat  and  have  conference  with  the  prelates,  great  men,  and  peers  of 
our  realm :  We  command  and  strictly  enjoin  you  that  (proclamation 
being  made  of  the  day  and  place  aforesaid)  two  knights  (t)  of  the  most 
fit  and  discreet  of  the  said  county,  girt  with  swords,  [and  of  the  Uni- 
versity of  Oxford  two  burgesses,  and  of  the  citv  of  Oxford  two  citizens, 
and  of  the  borough  of  IV,  one  burgess,  and  of  the  borough  of  B.  one 
burgess,]  of  the  most  sufiicient  and  discreet,  freely  and  indifferently,*  by 
those  who  at  your  County  Court  to  be  holden  for  the  purpose  of  the  eke* 
tion  shall  be  present,  according  to  the  form  of  the  statutes  in  that  case 
made  and  provided,  you  cause  to  be  elected ;  and  the  names  of  those 
knights,  citizens,  and  buigesses  so  to  be  elected  (whether  they  be  present 
or  absent)  you  cause  to  be  inserted  in  certain  indentures  to  be  thereup(m 
made  between  you  and  those  who  shall  be  present  at  such  election,  and 
then  at  the  day  and  place  aforesaid  you  cause  to  come  in  such  manner 
that  the  said  knights  for  themselves  and  the  commonalty  of  the  said  Uni- 
versity, city,  and  boroughs  respectively,  may  have  from  them  full  and  suf- 


(h)  Pari.  Hist.  vol.  20,  p.  382 ; 
Sim.  on  Elect  civ.;  the  ancient  form 
of  the  writ  is  still  adhered  to  (except 
so  far  as  it  may  now  be  necessarily 
varied  for  the  carrying  the  provisions 
of  the  Reform  Act  into  effect,  2  Will. 
4,  c.  45,  8.  77).  See  the  Protector'i 
form,  from  which  it  differs  in  the  re- 
cital only,  Ro^rs  on  Elect,  p.  1,  n. 

(0  The  wnt  must  be  framed  and 
expressed  according  to  the  fact,  nam- 
ing the  divisions  of  the  county  (if  di- 
vidtd),  the  cities  and  boroughs,  and 


the  number  of  members  to  be  returned 
for  each.  2  Will.  4,  c.  46,  a.  77, 
enacts,  "  that  all  writs  to  be  issued 
for  the  election  of  members  to  serve 
in  all  future  parliaments,  and  all  man« 
dates,  precepts,  instruments,  proceed- 
ings, and  notices  consequent  upon 
such  writs,  shall  be  and  the  same  are 
hereby  authorized  to  be  framed  and 
expressed  in  such  manner  and  form  at 
may  h$  necessary  for  the  carrying  the 
provisions  of  this  act  into  effect,**  Ante, 
p.  1 48. 
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ficient  power  to  do  and  consent  to  those  things  which  then  and  there  bv 
the  common  council  of  our  said  kingdom  (by  the  blessing  of  God)  shafi 
happen  to  be  ordained  upon  the  aforesaid  affairs,  so  that  for  want  of  such 
power  or  through  an  improvident  election  of  the  said  knights,  citizens, 
and  burgesses,  the  aforesaid  affairs  may  in  no  wise  remain  unfinished ; 
willing  nevertheless,  that  neither  you  nor  any  other  Sheriff  (k)  of'  this  our 
said  kingdom  be  in  any  wise  elected,  and  that  the  election  in  your  full(/) 
county  is  made  distinctly  and  openly  under  your  seal  and  the  seals  of  those 
who  shall  be  present  at  such  election,  you  do  certify  to  us  in  our  Chancery 
at  the  day  and  place  aforesaid  without  delay,  remitting  to  us  one  part  of 
the  aforesaid  indentures  annexed  to  these  presents,  together  with  this  writ. 
Witness  ourself  at  Westminster,  the  day  of  ,  in  the 

year  of  our  reign. 

To  be  indorsed  when  returned. 

*'  The  execution  of  this  writ  appears  in  certain  schedules  hereunto 
annexed." 

Writ  on  a  New  Election. 

Victoria  &c. :  Whereas  C  H.,  Esq.,  was  lately  chosen  burgess  for  the 
borough  of  R,  in  your  county  fur  the  present  parliament,  summoned  to 
be  hdden  in  our  city  of  Westminster,  the  day  of  now  last 

past,  and  from  thence  by  our  several  writs  prorogued  to  and  until  Tuesday 
the  day  of  ,  in  the  first  year  of  our  reign,  and  there  now 

holden :  And  whereas,  the  Lower  House  of  our  said  parliament  have  ad- 
judged the  election  of  the  said  F.  W.  to  be  void,  [or  **  the  said  C.  H.  is 
since  dead,"  as  the  case  may  be,']  as  by  the  lotter  of  onr  right  trusty  and 
well  beloved  counsellor  James  Abercrombie,  Speaker  of  your  Lower 
House  of  parliament  more  fully  and  plainly  appears :  By  means  whereof 
our  sobjects  of  the  said  borough  are  deprived  of  a  burgess  to  treat  for  the 
benefit  of  the  said  borough  in  our  said  parliament ;  nevertheless  we  being 
nnwiUiog  that  the  commonalty  of  our  kingdom  in  our  said  parliament 
assembled  to  treat  of  the  business  concerning  us,  the  state  and  defence  of 
our  kingdom  and  the  church ,  from  the  aforesaid  cause,  should  be  diminished 
or  lessened,  whereby  those  affairs  may  not  have  a  due  end :  We  command 
you  that  in  the  place  of  the  said  F.  iV.  within  the  borough  aforesaid,  one 
other  fit  and  discreet  burgess  of  the  aforesaid  borough  (proclamation  being 
first  made  of  the  premises  and  of  the  day  and  place)  freely  and  indiffer- 
ently, &c.  [as  in  last  precedent  from  asterisk']  (m). 

The  writs  are  made  out  by  the  clerk  of  the  crown  in  Chan-  By  whom 

eery,  and,  after  the  election  of  the  members,  returned  into  the  ™*?®  ?"* 
g^  r^a*       V  *^"  where 

Crown  Office  there.  returned  to. 

By  the  7  &  8  Will.  3,  c.  25,  s.  1,  "  upon  every  new  parliament  Time  be- 
there  shall  be  forty  days  between  the  teste  and  return  of  the  ^^ **"  *"'* 

•^      "^  .    "^  .  and  return. 

'writs  of  summons;"  in  practice,  however, j^/ify  days  intervene, 
in  consequence  of  the  twenty-second  article  in  the  treaty  of 
Union  with  Scotland ;  with  regard  to  the  issuing  and  return  of 

(k)  As  to  the  "  nolumus  clause"  (I)  7  Hen.  4, c.  15. 

see  ante,  p.  13.  (m)  2  Peckweirs  £lect.  Ca.  254. 
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Writs  how 
transmitted 
and  direct- 
ed. 


Memoran- 
dum of  re- 
ceipt of  writ. 


Trantmitted 
to  po«t- 
oflice. 


Exceptions 
in  the  sta- 
tute. 


writs  issued  on  vacancieSf  there  is  no  precise  interval  fixed  by 
law,  nor  any  day  mentioned  in  the  writs  whereupon  the  mem- 
bers returned  is  to  attend  in  parliament.  The  writs  are  directed 
as  in  other  cases  (o).  The  writs,  whether  upon  a  new  parlia- 
ment or  upon  vacancies  during  parliament,  are  forthwith,  after 
the  receipt  thereof,  carried  by  the  messenger  or  pursuivant  of 
the  great  seal,  or  his  deputy,  to  the  general  post-ofHce  in  London, 
and  there  delivered  to  the  postmaster  or  postmasters-general, 
or  such  other  person  as  he  or  they  shall  depute  to  receive  the 
same,  (which  deputation  is  required  to  be  made,)  who,  on  re- 
ceipt of  the  writs,  is  to  give  an  acknowledgment  in  writing  to  the 
person  from  whom  they  were  received,  expressing  therein  the 
time  of  such  delivery,  and  shall  keep  a  duplicate  of  such  ac- 
knowledgment signed  by  both  parties  (/?). 

The  same  statute  requires  that  the  writs  be  dispatched  free  of 
postage  by  the  Jlrst  po8t(q)  or  mail  after  the  receipt  thereof, 
under  covers  respectively  directed  to  the  proper  officer  or  offi- 
cers, and  accompanied  with  proper  directions  to  the  postmaster 
or  deputy  postmaster  of  the  town  or  place,  or  nearest  to  the 
town  or  place  where  such  officer  or  officers  shall  hold  his  or 
their  office  (r),  requiring  him  forthwith  to  carry  such  writs  to 
such  office  and  deliver  them  to  the  officer  to  whom  they  are 
directed  or  to  his  deputy,  who  is  to  give  a  memorandum  under  his 
hand  to  such  postmaster,  acknowledging  the  receipt  of  such  writ 
and  setting  forth  the  day  and  hour  when  the  same  was  delivered ; 
which  memorandum  is  also  to  be  signed  by  such  postmaster^  by 
whom  it  is  to  be  transmitted  by  the  first  or  second  post  after- 
wards to  the  postmaster-general  at  the  general  post-office  in 
London,  who  is  to  make  an  entry  thereof  in  a  book  for  that  pur- 
pose^ and  to  file  such  memorandum  along  with  the  duplicate 
of  the  messenger's  acknowledgment^  that  the  same  may  be  in- 
spected or  produced  by  any  person  interested  in  such  election: 
except  the  writs  to  the  Sheriffs  of  London  and  Middlesex,  and 
all  other  officers  whose  office  is  in  London,  Westminster  or  South- 
wark,  or  within  five  miles  thereof,  which  are  to  be  delivered  at 
their  offices  by  the  messenger  of  the  great  seal. 


(o)  Ante,  p.  4,  7. 

(p)  53  Geo.  3,0.89. 

(9)  The  writ  for  Glasgow  at  the  last 
election  was  sent  by  a  tpectal  messenger 
and  not  by  post  or  mail,  which  circum- 


stance was  brought  under  the  notice 
of  the  House,  but  how  it  was  explained 
or  how  the  inquiry  ended  we  know  not, 
(r)  Returning  officers  are  to  inform 
the  pott  office  of  their  residences. 
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The  profits  and  indemnity  to  the  messenger  are  regulated  by  Messenger's 
8.  4  and  5,  and  every  person  concerned  in  the  delivery  of  any  ^^' 
writ,  who  shall  wilfully  neglect  or  delay  to  deliver  it.  or  accept 
aoy  fee,  or  do  any  other  thing  in  violation  of  the  statute,  is  to  be  Violation  of 
deemed  guilty  of  a  misdemeanor,  and  liable  to  fine  and  impri-  ^  rofsde-'* 
sonment  (s).  meanor. 

The  Sheriff  on  receiving  the  writ  must  indorse  thereon  the  day  Indorse- 
of  receiving  it,  and  give  a  receipt  in  writing  to  the  person  deli-  ™ay^o?re- 
vering  it  to  him,  specifying  the  day  and  hour  of  delivery ;  and  ceiving  writ, 
within  two  days  after  the  receipt  thereof,  cause  proclamation  to  Proclama- 
be  made  at  the  place  where  the  ensuing  election  ought  by  law  to  day  and 
be  holden  of  a  special  County  Court  to  be  then  holden  for  the  P^*ce  of 
purpose  of  the  election  only,  on  any  day  (Sunday  excepted) 
not  later  from  the  day  of  making  such  proclamation  than  the 
16th,  nor  sooner  than  the  10th  day. 

The  Proclamation,  as  indeed  all  notices  of  election,  must  be  Prodama- 
given  publicly  at  the  usual  place  or  places,  within  the  hours  of  ^^J  where 
eight  o'clock  in  the  forenoon  and  four  o'clock  in  the  afternoon,  given. 
from  the  25th  day  of  October  to  the  25th  day  of  March  inclu- 
sive, and  within  the  hours  of  eight  and  six  from  the  25th  of 
March  to  the  25th  of  October  inclusive,  and  not  otherwise ;  and 
in  default  of  observing  this  the  election  is  utterly  void  (t). 

The  Court  for  the  purpose  of  election  in  counties  not  divided  Place  of 
by  the  Division  and  Boundary  Act  (t*),  must  be  holden  at  the  r.°  ^^f^ 
most  usual  place  of  election  during  the  forty  years  immediately  counties  not 
preceding  («),  except  where  otherwise  specified  by  statute,  as  in  ***^*^®^  * 
the  following  counties : — 

Brecknockshire,  at  Brecknock. 

Kadnorshire,  at  New  Radnor  or  Rothergorry. 

Montgomeryshire,  at  Montgomery  or  Machynlleth. 

Denbighshire,  at  Denbigh  or  Wrexham. 

Monmouthshire,  at  Monmouth  or  Newport  {x), 

Glamorganshire,  at  Bridgend  {y), 

(0  Sect  6.  (x)  27  Hen.  8,  c.  26. 

(0  33  Geo.  3,  c.  64 ;  Simeon  Elect.  {y)  35  Geo.  3,  c.  72.    As  to  the 

**  NcUeet»*  polling  places  in  these  counties^  see 

(«)  2  &  3  Will.  4,  c.  64.  Schedule,  N.  2  &  3  Will.  4,  c.  64. 
(«)  7  &  8  Will.  3,  c  25,  s»  3. 


i  do  B»8Cija  cdvMT  cmmr  voir  toe 

In  coantieB  *  TAe  CWfj  in  cauntiet  di^iddd,  niMt  bfe  InMeh  at*  did  piac^ 
divided.  joientioned  in  the  Division  and  Boundary  Act,  or  at  any  place  in 
^e  neigfabourhood  of  the  place  appointed  by  that  Act,  at  whlc& 
Bueh  Court  nay  have  before  the  Refbrtn  Act  been  h^d,  of 
which  may  be  convenient  for  that  purpose,  according  to  the  d%s» 
cretion  of  the  Sheriff  (z). 


Division  and  Boundary  Act  (a). 

An  Act  to  settle  and  describe  the  Divisions  of  Counties^  and  the 
Limits  of  Cities  and  Boroughs,  in  England  and  Wales,  in  so  far 
as  respects  the  Election  of  Members  to  serve  in  Parliament. 

[nth  July,  1832,] 
'  Whereas  by  an  act  passed  in  this  present  session  of  parliament,  and  in*- 
2  W.  4,        '  titaled  An  Act  to  amend  the  Reffresentation  of  the  People  in  England  and 
c.  45.  '  Wales,  it  is  (amongst  other  things)  provided  that  each  of  th«  counti^ 

'  enumerated  in  the  Schedule  marked  (F.)  thereto  annexed  should  be  divided 
'  into  two  divisions,  which  divisions  should  be  settled  and  described  by  an 
'  act  to  be  passed  for  that  purpose  in  this  present  parliament^  which  act, 

*  when  passed,  should  be  deemed  and  taken  to  be  part  of  the  act  now  in 

*  recital  as  fully  and  effectually  as  if  incorporated  therewith ;  and  that  two 

*  knights  of  the  shire  should  be  chosen  for  each  division  of  the  said  coun* 
'  ties ;  and  that  the  Court  for  the  election  of  such  knights  of  the  shir* 

*  should  be  held  at  the  place  to  be  named  for  that  purpose  in  the  act  so 

*  to  be  passed  for  settling  and  describing  the  divisions  of  the  said  cQun- 

*  ties ;  and  whereas  the  act  so  to  be  passed  for  settling  and  describing^  the 
'  division  of  the  said  counties,  as  in  the  said  recited  act  is  mentioned,  is 

*  this  present  Act :  and  whereas  the  several  counties  enunwrated  in  the 
'  said  Schedule  marked  (F.^  to  the  said  recited  act  annexed  are  the  several 

*  counties  whereof  the  divisions  are  hereinafter  settled  and  describ^ :' 
Be  it  therefore  enacted  by  the  King's  most  excellent  Mijesty^  by,  fiad 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  parliament  assembled,  and  by  the  authority  of 

Divisions  of  ^^^  same,  that  the  two  divisions  of  the  county  of  CHESTER  shall  re- 
Chesfalre.      spectively  be  called  the  Northern  Division  and  the  Southern  Division; 
and  that  such  Karttent  iDibiitim  shall  include  the  whole  of  the  respec- 
tive Hundreds  of  Macclesfield  and  Bugrlow;  and  that  such  jj^outl^o 
Sibfeton  shall  include  the  whole  of  the  several  Hundreds  of  BaccxToif, 
Eddisburt,  Nantwioh,  Nobthwich,  and  Wirrall  ;  and  also  the  ci^ 
and  County  of  the  city  of  Chester  ;  trnd  that  the  court  for  the  election 
of  knights  of  the  shire  shall  be  held  for  such  Northern  Division  at  the 
town  of  Knutsfordf  and  for  such  Southern  Division  at  the  city  of  Chester. 
Divisions  of      ^'  ^^  ^  **  enacted,  that  the  two  divisions  of  the  County  of  CORN- 
Cornwall.      ^ALL  shall  respectively  be  called  the  Eastern  Division  and  the  Western 
Division;  and  that  sudi  ^nUtnBi^imn  shall  include  the  whole  of 
the  several  Hundreds  called  East,  Wrst,  Lbsnewth,  Str^tton,  and 
Tifiao;  and  also  tiie  following  parish^  sod  places,  in  the  .Hundred  of 
PtfwnsR;  (that  is  to  say^)  8t.  AusUll^  St.  Blasey,  St.  Denis,  St.  Ewe, 


">   M  C.  -♦ 

•  '  (i 


f  >'• 


■••••WMlMlA^i^ 


(z)  Sect.  34.  *  (a)  2  &  3  Will.  4,  c.  64. 
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Fowe^  Gomm,  Ltubik,  Lardkeryt  Loitwthiel,  Luntlionj  Mevaguuy, 
St.  Mewatif  Si,  Michael  Carh4ii$e,  Roackf  St.  Sampton*tf  St.  Stephen*  in 
Brannel,  and  Tywardreth^  tosrether  with  all  such  part  of  the  Hundred  of 
Ptdar  as  will  not  be  included  in  the  Western  Divisions  of  the  County  of 
Cornwall  next  hereinafter  described ;  and  that  such  Oieftrrn  ScbiStOlt 
shall  include  the  whole  of  the  respective  Hundreds  of  Kerrier  and 
Penwith  ;  all  such  part  of  the  Hundred  of  Powder  as  will  not  be  in- 
cluded in  the  Eastern  Division  of  the  County  of  Cornwall,  hereinbefore 
described ;  the  following  parishes  in  the  Hundred  of  Pydar  ;  (that  is 
to  say,)  St.  Jgnes,  Crantock,  Cubert,  Newlyn,  St,  Enoder,  and  Perron- 
zabuioe,  and  the  Scilly  Islands;  and  that  the  court  for  the  election 
of  knights  of  the  shire  shall  be  held  for  such  Eastern  Division  at  the 
borough  of  Bodmin,  and  for  such  Western  Division  at  the  borough  of 
Truro. 

3.  And  be  it  enacted,  that  the  two  divisions  of  the  County  of  CUM-  Divisions  of 
BERLAND  shall  respectively  be  called  the  Eastern  Division  and  the  Cumber- 
Western  Division ;  and  that  such  iRMttm  I9tbt0ioit  shall  include  the  l^od. 
whole  of  the  several  wards  of  Cumberland,  Eskdale,  and  Leath  ;  and 

that  such  Qigle0tent  I0tbi0ton  shall  include  the  whole  of  the  respective 
wards  of  Allerdale  above  Derwent,  and  Allerdale  below  Der- 
WENT ;  and  that  the  court  for  the  election  of  knights  of  the  shire  si  a'l 
be  held  for  such  Eastern  Division  at  the  city  of  Carlisle,  and  for  such 
Western  Division  at  the  borough  of  Cockermouth. 

4.  And  be  it  enacted,  that  the  two  divisions  of  the  County  of  DERBY  Divi^ioas  of 
shall  respectively  be  called  the  Northern  Division  and  the  Southern  Divi-  Oerby. 
fiion;  and  that  such  fiettf^ttn  I9ibt0ton  shall  include  the  whole  of  the 
respective  Hundreds  of  Hioh  Peak,  and  Scarsdale  ;  and  also  so  much 

of  the  wapentake  of  Wirksworth  as,  by  virtue  of  the  order  made  at  the 
quarter  sessions  of  the  peace  for  the  County  of  Derby,  held  at  the  borough 
of  Derby,  on  the  twenty-eighth  day  of  June,  one  thousand  eight  hundred 
and  thirty-one,  is  comprised  in  the  Bakewell  division,  as  established  by 
^ch  order;  and  that  such  J^otttfirnt  I9ibi0ton  shall  include  the  whole  of 
the  several  Hundreds  of  Applet ree,  Morleston  and  Litchurch,  and 
Repton  and  Gresley  ;  and  all  such  parts  of  the  wapentake  of  Wirks- 
worth as  will  not  be  included  within  the  Northern  Division  of  the  Coun^ 
of  De]i>y  last  hereinbefore  described;  and  that  the  court  for  the  election  of 
-knights  of  the  shire  shall  be  held  for  such  Northern  Division  at  the  town 
of  Bakewell,  and  for  such  Southern  Division  at  the  County  Hall  in  Derby. 

5.  And  be  it  enacted,  that  the  two  divisions  of  the  County  of  DEVON  Divisions  of 
shall  respectively  be  called  the  Northern  Division  and  the  Southern  Divi-  Devoa, 
tion ;  and  that  such  fimf^ttn  IPtbWton  shall  include  the  whole  of  the 

several  Hundreds  of  Bampton,  BlacrTorrinoton,Braunton,  Crediton, 
Frbminoton,  Halbbrton,  Hartland,  Haybridoe,  Hemyock,  North 

TAWTOIC8ndWlNKLBI0H,SHER1IEAR,  ShERWILL,  SoUTH-MolTON,  TiVER- 

TON,  WiTHERioGB,  and  West  Budlkigh;  and  that  such  IbOtttl^ent  IBlbt- 
litoil  shall  include  the  whole  of  the  several  Hundreds  of  Axminster,  Clys- 
TON,  Colyton,  Ottbry  St.  Mary,  East  Budlbioh,  Lifton,  Exminster, 
Teionbridoe,  Haytor,  Coleridge,  Stamborough,  Erminoton,  Plyhp- 
tok,  Roborouoh,  and  Tavistock  ;  and  also  the  casde  of  Exeter  ;  and  the 
Hundred  of  Wonford,  except  such  parts  of  that  Hundred  as  are  included 
in  the  limits  of  the  city  of  Exeter  as  hereinafter  described;  and  that  tike 
cottrt  for  the  election  of  knights  of  the  shire  shall  be  held  for  such 
Northern  Division  at  the  town  of  South  Molton,  and  for  such  Southern 
'SHrmoD  «t  the  city  of  Exeter. 
-6.  And  be  it  enacted^  that  the  two  divisions  of  the  County  of  DUR-  Divisioas  oi 

M  Darham. 
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HAM  shall  rMpectively  be  called  the  Northern  Division  and  the  Sotttfaem 
DiTisioD ;  and  that  such  Not1(ern  29tbi0tOtl  shall  include  the  whole  of 
the  respective  Wards  of  Chester  and  Easington  ;  and  that  such  Jbout)^ 
ftn  IBtilitfioil  shall  include  the  whole  of  the  respective  Wards  of  Dar- 
LiNOTON  and  Stockton  ;  and  that  the  court  for  the  election  of  knights  of 
the  shire  shall  be  held  for  such  Northern  Division  at  the  city  of  Durham, 
and  for  such  Southern  Division  at  the  town  of  Darlington. 
Divisions  of  7.  And  be  it  enacted,  that  the  two  Divisions  of  the  County  of  ESSEX 
Essex.  shall  respectively  be  called  the  Northern  Division  and  the  Southern  Divi- 

Mon ;  and  that  such  Kortinn  Bibtiion  shall  include  the  whole  of  the 
several  Hundreds  of  Clavering,  Dunmow,  Freshwell,  Hinckford, 
LexdeNi  Tendrino,  Thurstablb,  Uttlesford,  Winstreb,  and  Wi- 
THAM ;  and  that  such  J^outflnnt  ^ihi%ion  shall  include  the  whole  of  the 
severd  Hundreds  of  Barstablb,  Becontree,  Chafford,  Chelmsford, 
Denoie,  Harlow,  Ongar,  Rochford,  and  Waltham  ;  and  of  the  Liberty 
of  Havering  ;  and  that  the  court  for  the  election  of  kniffhts  of  the  shire 
shall  be  held  for  such  Northern  Division  at  the  town  of  Braintreci  and 
for  such  Southern  Division  at  the  town  of  Chelmsford. 
Divisions  of  8.  And  be  it  enacted,  that  the  two  Divisions  of  the  County  of  GLOU- 
Gloucester.  CESTER  shall  respectively  be  called  the  Eastern  Division  and  the  West- 
em  Division;  and  that  such  Vastftlt  JBihifkiuu  shall  include  the  whole  of 
the  several  Hundreds  of  Crowthorne  and  Minety,  Brightwbll's 
Barrow,  Bradley,  Rapsgate,  Bisley,  Longtree,  Whitstone,  Kifts- 
OATE,  Westminster,  Dberhurst,  Slaughter,  Cheltenham,  Cleeve, 
Tibaldston,  Tewkesbury,  and  Dudstone  and  King's  Barton;  and 
also  the  City  and  County  of  the  City  of  Gloucester  and  the  Borough  of 
Cirencester  ;  and  that  such  WU^Uvn  ]Bibi0ioil  shall  include  the  whole 
of  the  several  Hundreds  of  Berkley,  Thorn  bury,  Langlby  and  Swine»- 
head,  Grumbald's  Ash,  Puckle  Church,  Lancaster  Duchy,  Botlob, 
St.  Briarvel's,  Westbury,  and  Blideslob;  and  the  Hundreds  of 
Hen  BURY  and  Barton  Regis,  except  such  parts  of  those  Hundreds  as 
are  included  in  the  limits  of  the  city  of  Bristol  as  hereinafter  described ; 
and  that  the  court  for  the  election  of  knifhts  of  tlie  shire  shall  be  held  for 
such  Eastern  Division  at  the  dty  of  Gloucester,  and  for  such  Western 
Division  at  the  town  of  Dursley. 
Divisions  of  9.  And  be  it  enacted,  that  the  two  divisions  of  the  County  of  HANTS 
Hanu.  sljall  respectively  be  called  the  Northern  Division  and  the  Southern  Di- 

vision; and  that  such  Nort)fnt  1Bibi$i»n  shall  include  the  whole  <tf  the 
several  now  existing  Divisions  of  Alton,  Andover,  Basingstokb,  King's 
Clbrb,  Droxford,  Odiham,  Petbrsfield,  and  Winchester,  as  the 
same  are  now  established  by  virtue  of  an  order  made  by  his  Majesty's 
justices  of  the  peace  for  the  County  of  Hants  at  the  Midsunmier  Quarter 
Sessions  for  the  said  County  held  at  Winchester  on  the  twenty-eighth  dav 
of  June,  one  thousand  eight  hundred  and  thirty-one;  and  also  tJl  such 
other  places,  if  any,  in  the  said  CounUr  of  Hants,  aM  are  locally  situated 
within  or  are  surrounded  by  the  said  Sessional  Divisions  or  anv  of  them, 
and  are  not  mentioned  in  the  said  order ;  and  that  such  SbCUtittU  Bibu 
0iOtt  shall  include  the  whole  of  the  several  now  existing  Divisions  of 
Fareham,  Lymington,  Ringwood,  Romsey,  and  Southampton,  at  the 
same  are  now  established  by  the  order  aforesaid;  and  also  all  such  other 
places,  if  any,  in  the  said  County  of  Hants,  as  are  locally  situated  withm 
or  are  surrounded  by  the  said  four  last-mentioned  Sessional  Diviaioiia  of 
the  said  coun^  or  any  of  them,  and  are  not  mentioned  in  the  said  order; 
and  also  the  Town  and  County  of  the  Town  of  Southampton  ;  and  that 
the  court  for  the  election  of  knights  of  the  shire  shall  be  held  for  mich 
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Northern  Division  at  the  city  of  Winchester,  and  for  such  Southern  Di- 
vision at  the  horough  of  Southampton. 

10.  And  be  it  enacted,  that  the  two  divisions  of  the  County  of  KENT  Divisions  of 
shaU  respectively  be  called  the  Eastern  Division  and  the  Western  Divi-  Kent. 

STon ;  and  that  such  ISastetn  IBtbtotOlt  shall  include  the  whole  of  the 
respective  Lathes  of  St.  Augustine  and  Shepway,  including  the  Liberty 
of  RoMNEY  Marsh,  and  of  the  Upper  Division  of  the  Lathe  of  Scray  ; 
and  that  such  (89le0tetn  IBibtsion  shall  include  the  whole  of  the  respec- 
tive Lathes  of  Sutton-at-Hone  and  Aylesford,  and  of  the  Lower  Di- 
vision of  the  Lathe  of  Scray;  and  that  the  court  for  the  election  of 
knights  of  the  shire  shall  be  held  for  such  Eastern  Division  at  the  city  of 
Canterbury,  and  for  such  Western  Division  at  the  borough  of  Maidstone. 

11.  And  be  it  enacted,  that  the  two  divisions  of  the  County  of  LAN-  Divisions  of 
CASTER  shall  respectively  be  called  the  Northern  Division  and  the  Lancaster. 
Southern  Division ;  and  that  such  Northern  l!9tbt0ioit  shall  include  the 

whole  of  the  several  Hundreds  of  Lonsdale,  Amounderness,  Leyland, 
and  Blackburn  ;  and  that  such  Jbottt^ttlt  HtbiSion  shall  include  the 
whole  of  the  respective  Hundreds  of  Salford  and  West  Derby  ;  and 
that  the  court  for  the  election  of  knights  of  the  shire  shall  be  held  for 
such  Northern  Division  at  the  borough  of  Lancaster,  and  for  such  South- 
em  Division  at  the  town  of  Newton. 

12.  And  be  it  enacted,  that  the  two  divisions  of  the  County  of  LEI-  Divisions  of 
CESTER  shall  respectively  be  called  the  Northern  Division  and  the  Leicester. 
Southern  Division ;  and  that  such  Nort||em  I9tbt0tott  shall  include  the 

whole  of  the  several  Hundreds  of  West  Goscote,  East  Goscote,  and 
FftAMLAND ;  and  also  those  two  detached  portions  of  the  Hundred  of 
Oartree,  which  are  situated  on  the  east  of  the  Hundred  of  East  Gos- 
cote ;  and  that  such  Jbotttjetit  ]9ibi0ion  shall  include  the  whole  of  the 
several  Hundreds  of  Gartree  (except  as  before  mentioned),  Sparken- 
BOfi,  and  Guthlaxtok  ;  and  also  the  Borough  of  Leicester  and  the 
liberties  thereof;  and  that  the  court  forthe  election  of  knights  of  the  shire 
shall  be  held  for  such  Northern  Division  at  the  town  of  Loughborough, 
and  for  such  Sonthern  Division  at  the  borough  of  Leicester. 

13.  And  be  it  enacted,  that  the  two  divisions  of  the  County  of  NOR-  Divisions  of 
FOLK  shall  respectively  be  called  the  Eastern  Division  and  the  Western  Norfolk. 
Division;  and  that  such  ilBMittn  Bib  10  ton  shall  include  the  whole  of  the 

several  Hundreds  of  Blofield,  Claverino,  Depwade,  Diss,  Ear  sham, 
North  Erpinoham,  South  Erpingham,  Eynesford,  East  Flego, 
West  Fleoo,  Forehoe,  Happing,  Henstead,  Humbleyard,  Loddon, 
Taverbhah,  Tunstead,  and  Walsh  ah;  and  that  such  WSitiUttt  !Btbt^ 
Stott  shaU  indude  the  whole  of  the  several  Hundreds  of  Freebridoe 
Marshland,  Smithdon,  Freebridge  Lynn,  Clackclose,  Brother- 
cross,  Gallow,  Holt,  Launditch,  South  Greenhoe,  Grimshoe, 
North  Greenhoe,  Wayland,  Shropham,  Gilt  Cross,  and  Mitford  ; 
and  that  the  court  for  the  election  of  Knights  of  the  Shire  shall  be  held 
for  such  Eastern  Division  at  the  city  of  Norwich,  and  for  such  Western 
Division  at  the  town  of  Swaffham. 

14.  And  be  it  enacted,  that  the  two  Divisions  of  the  County  of  Divisions  of 
NORTHAMPTON  shall  respectively  be  called  the  Northern  Division  Northamp- 
aod  i^e  Southern  Division;  and  that  such  Ts^nti^tttt  l9tbC0iott  shall  in-  ton. 
elude  the  whole  of  the  Liberty  of  Peterborough,  and  of  the  several 
Hundreds  of  Willybrook,  Polebrook,  Huxloe,  Navisford^  Corby, 

High  am  Ferrers,  Rothwell,  Hamfordshoe,  and  Orlinobury;  and 
that  such  S^cniittn  !Btbt0ton  shall  include  the  whole  of  the  several  Hun- 
dreds of  King's  Sutton,  Chipping  Warden,  Greens  Norton,  Cleely, 

m2 
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TowcBSTER,  Fawsley,  Wymersley,  Spelhoe,  Nobottle  Grove,  and 
'    GuiLSBORouoH ;  and  that  the  court  for  the  election  of  knights  of  the 
«hire  shall  be  held  for  such  Northern  Division  at  the  town  of  Kettering, 
and  for  such  Southern  Division  at  the  borough  of  Northampton. 
Divisions  of      15.  And  be  it  enacted,  that  the  two  Divisions  of  the  County  of 
Northum-     NORTHUMBERLAND  shall  respectively  be  called  the  Northern  Divi- 
berland.        gion  and  the  Southern  Division ;  and  that  such  ^ortSem  Htbteton  shall 
include  the  whole  of  the  several  Wards  of  Bamborough,  Coquetdale, 
Glendale^  and  Morpeth,  and  of  the  Berwick  Bounds  ;  and  that  such 
^Otttt^tn  39ibi0ion  shall  include  the  whole  of  the  respective  Wards  of 
Tynedale  and  Castle,  and  also  the  Town  and  County  of  the  Town  of 
Newcastle-upon-Tyne;  and  that  the  court  for  the  election  of  knights 
of  the  shire  shall  be  held  for  such  Northern  Division  at  the  town  of  Aln- 
wick, and  for  such  Southern  Division  at  the  town  of  Hexham. 
DivisioDS  of       16.  And  be  it  enacted,  that  the  two  divisions  of  the  county  of  NOT- 
Notting-        TINGHAM  shall  respectively  be  called  the  Northern  Division  and  the 
ham.  Southern  Division;  and  that  such  ^ottl^ern  i9ibt0U)n  shall  include  the 

whole  of  the  respective  Hundreds  of  Bassetlaw  and  Broxstow  ;  and 
that  such  Iboilttetn  i9ibt0ton  shall  include  the  whole  of  the  several  Hun- 
dreds of  RusHCLiFFE,  BiNGHAM,  Newark,  and  Thurgarton  ;  and  that 
the  court  for  the  election  of  knights  of  the  shire  shall  be  held  for  such 
Northern  Division  at  the  town  of  Mansfield,  and  for  such  Southern  Divi- 
sion at  the  borough  of  Newark. 
Divisions  of  17.  And  be  it  enacted,  that  the  two  divisions  of  the  County  of  SALOP 
Salop.  shall  respectively  be  called  the  Northern  Division  and  the  Southern  Divi- 

sion; and  that  such  ^ort^etlt  IdtbtsCott  shall  include  the  whole  of  the 
several  Hundreds  of  Oswestry,  Pihhill,  North  Bradford,  and  Souiii 
Bradford,  and  of  the  Liberty  of  Shrewsbury  ;  and  that  such  JbOUtlfteirit 
IBibCtion  shall  include  the  whole  of  the  several  Hundreds  of  Brimstrey, 
Chirbury,  Condover,  Ford,  Munslow,  Overs,  Purslow,  including 
Clun,  and  Stoddeston,  and  of  the  Franchise  of  Wenlock  ;  and  that  the 
court  for  the  election  of  knights  of  the  shire  shall  be  held  for  such 
Northern  Division  at  the  borough  of  Shrewsbury,  and  for  such  Southern 
Division  at  the  town  of  Church  Stretton. 
DivisioDsof  18.  And  be  it  enacted,  that  the  two  divisions  of  the  County  of  SO- 
Somerset.  MERSET  shall  respectively  be  called  the  Eastern  Division  and  the 
Western  Division ;  and  that  such  i&astern  2!9tbi0Con  shall  include  the 
whole  of  the  several  Hundreds  or  Liberties  of  Bath  Forum,  Bempstone, 
Brent  and  Wrinoton,  Bruton,  Catsash,  Chew  and  Chewton,  Norton 
Ferris,  Frome,  Glaston  Twelve  Hides,  Hampton  and  Claverton, 
Horethorne,  Keynsham,  Kilmersdon,  Mells  and  Leigh,  Portbury, 
Wellow,  Wells  Forum,  Whitstone,  Winterstoke,  and  Witham 
Friary  ;  and  also  the  Hundred  of  Hartcliffe  with  Bedminster,  except 
such  parts  of  that  Hundred  as  are  included  in  the  limits  of  the  city  of 
Bristol  as  hereinafter  described;  and  that  such  912IU0tern  l9tbi0U)lt  shall 
include  the  whole  of  the  several  Hundreds  of  Abdick  and  Bulstone, 
Andersfield,  Cannington,  Carhampton,  Crewkerne,  North  Curry, 
Houndsborough,  Berwick,  and  Coker,  Huntspill  and  Puriton, 
Kingsbury  East,  Kingsbury  West,  Martock,  Milverton,  North 
Petherton,  South  Petherton,  Pitney^  Somerton,  Stone,  Taunton 
and  Taunton  Dean,  Tintinhull,  Whitley,  and  Wilhton  and  Free- 
manors;  and  that  the  court  for  the  election  of  knights  of  the  shire  shall 
be  held  for  such  Eastern  Division  at  the  city  of  Wells,  and  for  such 
Western  Division  at  the  borough  of  Taunton. 
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19.  And  be  it  enacted,  that  the  two  divisions  of  the  County  of  STAF-  Divisions  of 
FORD   shall  respectively  be  called  the  Northern  Division  and  the  Stafford. 
Southern  Division ;  and  that  such  ^Ottl^erit  IBtbi0ton  shall  include  the 

whole  of  the  several  Hundreds  of  Pirehill;  Totmonblow,  and  North 
Ofplow  ;  and  that  such  J^otltteni  IBibifiion  shall  include  the  whole  of 
the  respective  Hundreds  of  South  Opflow,  Seisdon,  and  Cuttlestone; 
and  that  the  court  for  the  election  of  knights  of  the  shire  shall  be  held  for 
such  Northern  Division  at  the  borough  of  Stafford,  and  for  such  Southern 
Division  at  the  city  of  Lichfield. 

20.  And  be  it  enacted,  that  the  two  divisions  of  the  County  of  SUF-  Divisions  of 
FOLK  shall  respectively  be  called  the  Eastern  Division  and  the  Western  buHolk. 
Division ;  and  that  such  Q89e0tertt  !Btbt0ton  shall  include  the  whole  of 

the  Liberty  of  Burt  St.  Edmund's,  and  of  the  respective  Hundreds  of 
Hartesmere  and  Stow  ;  and  that  such  '£a0terit  SlbtStOlt  shall  include 
all  such  parts  of  the  County  of  Suffolk  as  are  not  comprised  in  the  Liberty 
of  Bury  St.  Edmund's,  or  in  either  of  the  Hundreds  of  Hartesmere  and 
Stow ;  and  that  the  court  for  the  election  of  knights  of  the  shire  shall  be 
held  for  such  Western  Division  at  the  borough  of  Bury  St.  Edmund's, 
and  for  such  Eastern  Division  at  the  borough  of  Ipswich. 

21 .  And  be  it  enacted,  that  the  two  divisions  of  the  County  of  SURREY  Divisions  of 
shall  respectively  be  called  the  Eastern  Division  and  the  Western  Divi-  Surrey, 
sion ;  and  that  such  lEastem  19tbt0ton  shall  include  the  whole  of  the 

several  Hundreds  of  Brixton,  Kingston,  Reioate,  Tandridge,  and 
Wallington  ;  and  that  such  9H{ie0tetn  ]I9ib(0ton  shall  include  the  whole 
of  the  several  Hundreds  of  Blackheath,  Copthorne,  Effingham,  Elm- 
BRiDOE,  Farnham,  Godalming,  Godley  Bud  Chertsey,  Wokihg  and 
WoTTON ;  and  that  the  court  for  the  election  of  knights  of  the  shire  shall 
be  held  for  such  Eastern  Division  at  the  town  of  Croydon,  and  for  such 
Western  Division  at  the  borough  of  Guildford. 

22.  And  be  it  enacted,  that  the  two  divisons  of  the  County  of  SUS-  Divisions  of 
SEX  shall  respectively  be  called  the  Eastern  Division  and  the  Western  Sussex. 
Division ;  and  that  such  lEa0tern  I9tbt0ton  shall  include  the  whole  of 

the  several  Rapes  of  Lewes,  Hastings,  and  Pevensey  ;  and  that  such 
W^tittm  l!9tbt0ton  shall  include  the  whole  of  the  several  Rapes  of 
Arundel,  Br  amber,  and  Chichester  ;  and  that  the  court  for  the  elec- 
tion of  knights  of  the  shire  shall  be  held  for  such  Eastern  Division  at  the 
borough  of  Lewes,  and  for  such  Western  Division  at  the  city  of  Chi- 
chester. 

2*{.  And  be  it  enacted^  that  the  two  divisions  of  the  County  of  WAR-  Divisions  of 
WiCK  shall  respectively  be  called  the  Northern  Division  and  the  Southern  Warwick. 
Division  ;  and  that  such  Nortl^em  I9tbt0ion  shall  include  the  whole  of 
the  Hundred  of  Hemlingford,  and  of  the  County  of  the  City  of  Co- 
ventry, and  the  Rugby  Division,  and  the  Kirby  Division  of  the  Hun- 
dred of  Knightlow  ;  and  that  such  Jbottl^em  Z9tbt0ton  shall  include  the 
whole  of  the  respective  Hundreds  of  Barlichway  and  Kington,  and  the 
Kenilworth  Division,  and  the  South  am  Division  of  the  Hundred  of 
Knightlow  ;  and  that  the  court  for  election  of  knights  of  the  shire  shall 
be  held  for  such  Northern  Division  at  the  town  of  Coleshill,  and  for  such 
Southern  Division  at  the  borough  of  Warwick, 

24.  And  be  it  enacted,  that  the  two  divisions  of  the  County  of  WILTS  Divisions  of 
shall  respectively  be  calle'l  the  Northern"  Division  and  the  Southern  Di-  Wilts, 
vision  ;  and  that  such  Nortt)ern  3itbt0ton  shall  include  the  whole  of  the 
several   Hundreds   of  Chippenham,    North   Damerham,    Bradford, 
Melrsham,  Potterne  and  Cannings,  Calne,  Selkley,  Ramsbury, 
Whorwelsdown,  Swanborough,  Highworth,  Cricklade,  and  Staple, 


160  SPCCIAZ.  CODKTY  COtAT'FOR  THB 

KyNo^BRiDoK  and  Malmsbukit  ;  and  tbat  such  |^«ttt|fm  ^(MUcn  AaJk 
include  the  whole  of  the  several  Hundreds  of  Kinwardstone,  HsYts^ 
BURY)  Branch  and  Dole,  Elstub  and  Everley,  Amesbury,  Warmin- 
ster, Mere,  South  Damerham,  Downton,  Chalk,  Dunworth,  Caw* 
DEN  and  Cadworth,  Frustfield,  Alderbury,  Underditcb,  and  Wbst* 
BURY ;  and  that  the  court  for  the  election  of  knights  of  the  shire  shall  be 
held  for  such  Northern  Division  at  the  borough  of  Devizes,  and  for  soch 
Southern  Division  at  the  city  of  Salisbury. 
Divisions  of  25.  And  be  it  enacted,  that  the  two  divisions  of  the  County  of  WOR- 
Worcester.  CESTER  shall  respectively  be  called  the  Eastern  Division  and  the 
Western  Division ;  and  that  such  16a0tfrn  iHtbCflion  shall  include  the 
whole  of  the  several  now  existing  Divisions  of  Stourbridge,  Dudley, 
Droitwich,  Nortbfield,  Blocrley,  and  Pershore,  as  the  same  are 
established  by  an  order  made  by  his  Majesty's  justices  of  the  peace  lor 
the  County  of  Worcester  at  the  Epiphany  quarter  sessions  for  the  year 
one  thousand  eight  hundred  and  thirty-one;  and  also  the  borough  oi 
Evesham  ;  and  also  all  such  other  places,  if  any,  in  the  said  County  of 
Worcester,  as  are  locally  situated  within  or  are  surrounded  by  the  herem- 
before  mentioned  sessional  divisions  thereof,  or  any  of  them,  and  are 
not  mentioned  in  the  said  order;  and  that  such  9199e0tet1t  ISibtHtOlt  shall 
include  the  whole  of  the  several  now  existing  Divisions  of  Upton,  Wor<- 
CESTER,  Hundred  House,  and  Kidderminster,  as  the  same  are  eatab* 
lished  by  the  last-mentioned  order ;  and  also  the  City  and  County  of  the 
City  of  Worcester  ;  and  also  all  such  other  places,  if  any,  in  the  said 
County  of  Worcester,  as  are  locally  situated  within  or  are  surrounded  by 
the  four  lastly  hereinbefore  mentioned  sessional  divisions  thereof,  or  any 
of  them,  and  are  not  mentioned  in  the  said  order ;  and  that  the  court  for 
the  election  of  knights  of  the  shire  shall  be  held  for  such  Eastern  Divisimi 
at  the  borough  of  Droitwich,  and  for  such  Western  DivisieQ  at  the  dty 
of  Worcester. 
ProvisioD  26.  And  be  it  enacted,  that  the  isolated  parts  of  counties  in  Engbni 

for  detached  and  Wales  which  are  described  in  the  Schedule  to  this  Act  annexed 
parts  of  marked  (M.)  shall,  as  to  the  election  of  members  to  serve  in  pariiamenft 
counties.  as  knights  of  the  shire,  be  considered  as  forming  parts  of  the  respective 
counties  and  divisions  which  are  respectively  mentioned  in  the  fourth  co- 
lumn of  the  said  Schedule  (M.)  in  conjunction  with  the  names  of  such 
isolated  parts  respectively ;  and  that  every  part  of  any  county  in  England 
or  Wales  which  is  detached  from  the  main  body  of  such  county,  but  for 
which  no  special  provision  is  hereby  made,  shall  be  considered,  fbr  the 
purposes  of  the  election  of  members  to  serve  m  parliament  as  knights  of 
the  shire,  as  forming  part  of  that  county  (not  bemg  a  county  corporate), 
and  of  that  division,  riding,  or  parts,  whereby  such  detached  part  shall  be 
surrounded ;  but  if  any  such  detached  part  shall  be  surrounded  by  two  or 
more  counties,  or  divisions,  ridings,  or  parts,  then  as  forming  part  of  that 
county,  or  division,  riding,  or  parts,  with  which  such  detached  part  shall 
have  the  longest  common  boundary. 
Provision  27.  And  be  it  further  enacted,  that  as  respects  the  counties  of  York 

for  the  de-  and  Lincoln,  and  also  the  counties  hereinbefore  divided,  except  the  conn* 
tached  parts  ties  of  Hants  and  Worcester,  every  portion  of  any  hundred,  ward,  wapen- 
of  hundreds,  take,  rape,  lathe,  or  liberty  of  any  such  county  wnich  is  detached  flrom  the 
^^*  main  body  of  such  hundred,  ward,  wapentake,  rape,  lathe,  or  liberty,  and 

is  also  locally  separated  from  that  division  of  the  county  to  which  such 
main  body  is  to  belong  under  the  provisions  contained  in  this  Act,  or  in 
the  hereinbefore  recited  Act,  but  which  is  not  sul^ct  to  the  proyisions 
lastly  hereinbefore  contained,  shall,  for  the  purpose  of  the  election  ef 
members  to  serve  in  parliament  as  knights  of  the  shire,  be  considered  as 
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fornuog  purt  of  UuH  diviaioii,  parte^  or  ndiDg  of  the  same  ooiinty  hj 
which  8oeh  detached  portion  is  Mirrouoded  or  to  which  it  adjoins. 

28.  And  be  it  enacted,  that  all  liberties,  franchises,  and  places  having  a  Provision 
separate  jurisdiction,  which  are  not  hereinbefore  expressly  mentioned,  for  liberties, 
(except  the  several  cities  and  towns,  and  counties  thereof  respectively,  of  &c. 
Bristol,  Exeter,  Lichfield,  Norwich,  and  Nottingham,  and  except  the 

several  places  bv  this  Act  comprised  within  the  boundaries  thereof  re* 
spectively,)  shall,  as  to  the  election  of  members  to  serve  in  parliament  as 
knights  of  the  shire,  respectively  be  considered  as  included  within  the 
respective  divisions  hereby  established  in  which  such  liberties,  franchises, 
and  places  having  a  separate  jurisdiction  shall  be  locally  situated. 

29.  And  whereas  by  the  hereinbefore  recited  Act  it  is  also  provided,  County 
that  the  respective  counties  in  England  and  Wales,  and  the  respective  polling 
ridings,  parts,  and  divisions  of  counties,  should  be  divided  into  convenient  places  shall 
dittricts  for  polling,  and  that  in  each  district  should  be  appointed  a  con-  be  such  as 
VNiient  place  for  taking  the  poll  at  all  elections  of  a  knight  or  knights  of  ^/^  ™^?" 
the  ahire  to  serve  in  any  future  parliament,  and  that  such  districts  and  |!^{*^  \° 
places  for  taking  the  pou  should  be  settled  and  appointed  by  the  Act  to  fj^  \       l- 
be  passed  in  this  present  parliament  for  the  purpose  of  settling  and  de-  v^*^  ^°  ^ 
scnbing  the  divisions  of  the  counties  enumerated  in  the  Schedme  marked 

(F.)  to  the  said  recited  Act  annexed,  provided  that  no  county,  nor  any 
riding,  parts,  or  division  of  a  county,  should  have  more  than  fifteen 
distriets  and  respective  places  appointed  for  taking  the  poll  for  such 
county,  riding,  parts,  or  division ;  and  by  the  said  recited  Act  it  is  also 
provided,  that  the  several  boroughs  of  New  Shoreham,  Cricklade,  Ayles- 
bury, and  East  Retford,  as  thereby  defined,  should  be  divided  into  con- 
venient districts  for  polling,  and  that  there  should  be  appointed  in  each 
distsict  a  convenient  place  for  taking  the  poll  at  all  elections  of  members 
to  serve  ia  any  future  parliament  for  each  of  the  said  boroughs,  which 
districts  and  places  for  taking  the  poll  should  be  settied  and  appointed  by 
an  Act  to  be  passed  in  this  present  parliament ;  be  it  therefore  enacted, 
that  the  poll  for  election  of  knights  of  the  shire  shall  be  taken  at  such 
places  as  m  the  Schedule  to  this  Act  annexed  marked  (N.)  are  mentioned 
m  conjunction  with  the  names  of  the  counties,  and  of  the  ridings,  parts, 
and  divisions  of  counties,  in  which  such  places  are  respectively  situated. 

30.  And  be  it  enacted,  that  the  justices  of  the  peace  for  every  county  Polling 

in  England  and  Wales,  and  for  each  of  the  ridings  of  Yorkshire,  and  for  districts  for 
the  parts  of  Lindsey,  and  for  the  parts  of  Kesteven  and  Holland,  in  Lin-  counties  to 
oelnshire,  assembled  at  the  quarter  sessions  to  be  holden  in  the  month  of  be  settled 
October  in  the  present  year,  or  at  some  special  sessions  to  be  appointed  by  justices. 
by  them  so  assembled  as  aforesaid  which  shall  be  holdeu  on  or  before  the 
liMt  day  of  October  in  the  present  vear,  shall  divide  their  re^ective 
counties,  and  ridings,  parts,  and  divisions  of  counties,  into  convenient 
districts  for  polling,  and  shall  assign  one  of  such  districts  to  every  polling 
place  mentioned  ia  the  said  Schedule  marked  (N.)  to  this  Act  annexed ; 
and  that  a  list  describing  the  districts  named  in  every  such  assignment, 
and  namine  the  polling  places  to  which  suoh  districts  are  respectively  as- 
signed, sfaall  be  lodged  with  the  clerk  of  the  peace  of  the  county,  riding, 
or  parts,  who  shall  fortiiwith  cause  copies  of  such  list  to  be  printed,  and 
shall  deliver  a  copy  oi  such  list  to  every  person  who  shall  apply  for  the 
same,  upon  payment  of  one  shilling  for  each  copy. 

31.  Provided  always,  and  be  it  enacted,  that  for  the  purpose  of  assign-  In  what 
ing  such  districts  to  every  polling  place  as  aforesaid,  every  liberty,  fran-  counties, 
dase,  and  place  having  a  separate  or  exclusive  jurisdiction  shall  be  con-  &c.  places 
sidered  as  bdng  within  that  county,  and  within  that  division,  riding,  or  having  se- 
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parate juris-  parts,  in  which  such  liberty,  fnmolase^  or  place  iB.pkii6cdxb3rihis  Act^  rni 
diction  are     by  the  Act  hereinbefore  recited,  or  in  whieb  the  same  h  locally  isitnatdd  :.■ 
to  be  COD-      Frorided  nevertheless,  that  the  justices  of  the  peace  for  the  Isle  of  £ly, 
sidered,         assembled  at  the  quarter  sessions  for  the  said  Isle  of  Ely  to  be  bolden  m> 
the  month  of  October  in  the  present  year,  or  at  some  special  seasiDns  t& 
be  appointed  by  them,  so  assembled  as  aforesaid,  which  shall  be  holden 
on  or  before  tbe  last  day  of  October  in  the  present  year,  shall  ditide  the 
said  Isle  of  Ely  into  convenient  districts  for  polling,  and  shall  assign  oue 
of  such  districts  to  every  polling  place  within  the  said  Isle  of  Ely  men- 
tioned in  the  said  Schedule  (N.) ;  and  that  a  list,  describing  the  diauiota 
named  in  such  assignment,  and  naming  the  polling  places  to  which  such 
districts  are  respectively  assigned,  shall  be  lodged  with  the  clerk  of  the 
peace  for  the  said  Isle  of  Ely,  who  shall  allow  the  same,  or  a  copy  thereof 
to  be  inspected  at  his  office  at  all  times. 
Polling  32.  And  be  it  enacted,  that  the  poll  for  the  election  of  members  to 

places  for  serve  in  parliament  for  the  said  several  boroughs  of  New  Shor^am, 
New  Shore-  Cricklade,  Aylesbury,  and  East  Retford  shall  be  taken  at  the  plaoe  or 
bam,  6lc.  places  which  in  the  Schedule  to  this  Act  annexed  marked  (N.  2<)  is  or 
are  mentioned  in  conjunction  with  the  names  of  such  several  boroughs 
respectively. 
Polling  33.  And  be  it  enacted,  that  the  justices  of  the  peace  for  the  respective 

ilistricts  for   counties  in  which  the  boroughs  of  New  Shoreham,  Cricklade,  and  East 
Mew  Shore-  Retford  are  situated,  shall,  at  the  quarter  sessions  to  be  holden  in  the 
hrtm,  &c.      month  of  October  in  the  present  year,  divide  the  said  boroughs  of  New 
to  be  settled  Shoreham,  Cricklade,  and  East  Retford  into  convenient  districts  for  poli- 
cy justices,    ij^g^  Qj^^  g|j^]}  Q3gfgQ  one  of  such  dbtricts  to  every  polling  place  for  the 
said  boroughs  of  New  Shoreham,  Cricklade,  and  East  Retford,  mentioned 
in  the  said  Schedule  to  this  Act  annexed  marked  (N.  2.)  ;  and  diat  a  list 
describing  the  districts  named  in  such  assignment,  and  naming  the  poll- 
ing places  to  which  such  districts  are  respectfully  assigned,  shall  be  looged 
with  the  returning  officer  of  the  respective  borough,  who  shall  forthwith 
cause  copies  of  such  list  to  be  printed,  and  to  be  fixed  on  the  doors  of  the 
several  churches  and  chapels  within  the  borough  for  which  such  districts 
are  assigned. 
Election  or       34.  And  be  it  enacted,  that,  if  it  shall  seem  fit  to  the  Sheriff,  the  court 
poll  may       for  the  election  of  knights  of  >  the  shire  may  be  held,  or  the  poll  may  be 
take  pidce      taken,  at  any  place  or  spot  in  the  neighbourhood  of  any  place  appointed 
at  places  in   by  this  Act  for  holding  such  court  or  taking  such  poll  respectively,  at 
the  o^'gh-     which  such  court  or  poll  may  have  heretofore  been  held  or  taken,  or 
bourhood  of  ^\^[q\^  m^y  ^e  convenient  for  either  of  those  purposes ;  any  thimr  herein 
ioXsTcf  contained  notwithstanding. 

r    tP  ts  ^^'  ^^^  whereas  by  the  Act  hereinbefore  recited  it  is  also  provided 

and  h"  ^^^^  ^^^  ^^  ^^^  places  enumerated  in  the  Schedules  thereto  annexed  re- 
daries^shall  'P^ctively  marked  (C),  (D.),  and  (E.),  and  that  every  city  and  borough 
be  such  as  ^°  England,  which  before  the  passing  of  the  said  recited  Act  was  entitled 
are  set  forth  ^  fetam  a  member  or  members  to  serve  in  parliament,  (except  the  seve- 
iD  Schedule  ^  boroughs  enumerated  in  the  Schedule  thereto  annexed  marked  (A.), 
(O.)  to  this  ttnd  except  tbe  several  boroughs  of  New  Shoreham,  Cricklade,  Aylesbury, 
Act.  and  East  Retford,)  and  that  the  borough  of  Brecon,  and  each  of  the  towns 

of  Swansea,  Loughor,  Neath,  Aberavon,  and  Kenfig,  should,  for  the 
purposes  of  the  said  recited  Act,  include  the  place  or  places  respectively 
which  should  be  comprehended  within  such  boundaries  as  should  be  set- 
tled and  described  by  an  Act  to  be  passed  for  that  purpose  in  this  present 
parliament,  which  Act  when  passed  should  be  deemed  and  taken  to  be 
part  of  the  said  recited  Act  as  fully  and  ciiectually  as  if  incotporated 
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^itiritltc  AAd>iv]iMrea8  tbe  Aet  lo  to  be  pimed  for  •etOiiig  aiid  d»-'  - 
scrifamgth^  baDiiGlariet.of  cttks,  boroughs,  and  places  as  in  tbe  taki  re* 
cited  Act  is  mentioned  is  this  present  Act :  And  whereas  the  several  cities, 
barooghs,  and  places  whereof  the  boundaries  were  so  to  be  settled  and 
deBeribed  as  in  tbe  said  recited  Act  is  mentioned  are  the  several  cities, 
boroughs,  and  places  which  are  specified  in  tbe  Schedule  to  this  Act 
umeMd  marked  (O.) ;  be  it  therefore  further  enacted  and  declared,  that 
the  sereral  cities,  boroughs,  and  places  specified  in  the  said  Schedule  to 
this  Act  annexed  marked  (O.)  shall,  as  to  the  election  of  members  or  a 
member  to  serve  in  parliament,  respectively  include  the  places  and  be 
comprised  within  the  boundaries  which  in  such  Schedule  are  respectively 
^lecified  and  described  in  conjunction  with  the  names  of  such  cities,  bo- 
roughs, and  places  respectively. 

36.  And  be  it  enacted,  that,  subject  to  any  direction  to  the  contrary,  Ka]es  for 
tbe  following  rules  shall  be  observed  in  the  construction  of  the  several  the  con-      ^ 
deseriptions  of  boundaries  contained  in  the  said  Schedule  hereto  annexed  struction 
marked  (O.)  ;  (that  is  to  say,)  of  the  de- 

1.— That  the  words  «  Northward,"  «  Southward,"  «  Eastward,"  "  West-  scriptions 
ward,"  shall  respectively  be  understood  to  denote  only  the  general  contained 
direction  in  which  any  boundary  proceeds  from  the  point  last  de-  '°  Schedule 
scribed,  and  not  that  such  boundary  shall  continue  to  proceed  (O.)  to  tins, 
throughout  in  the  same  direction  to  the  point  next  described : 
2.-»That  when  any  road  is  mentioned  merely  by  the  name  of  the 
place  to  which  such  road  leads,  the  principal  road  thither  from 
the  city,  borough,  or  place  of  which  the  boundary  is  in  course  of 
description  shall  be  understood : 
'  3.-*~That  whenever  a  line  is  said  to  be  drawn  from,  to,  or  through  an 
(^ject,  such  line  shall,  in  the  absence  of  any  direction  to  the  con- 
trary, be  understood  to  be  drawn  from,  to,  or  through  the  centre 
of  such  object,  as  nearly  as  tbe  centre  thereof  can  be  ascertained  : 
4.-*That  every  building  through  which  or  through  any  part  whereof 
any  boundary  hereby  established  shall  pass  shall  be  considered  as 
within  such  boundary :  Provided  always,  that  if  the  boundaries  of 
any  two  or  more  of  the  cities,  boroughs,  and  places  whereof  the 
contents  and  boundaries  are  hereby  settled  and  described  shall 
pass  through  the  same  building  or  any  part  thereof,  such  build- 
ing shall  be  considered  as  within  that  one  of  such  two  or  more  of 
the  said  cities,  boroughs,  and  places  which  was  before  the  passing 
of  the  hereinbefore  recited  Act  entitled  to  return  members  or  a 
member  to  serve  in  parliament,  or  if  neither  or  more  than  one  of 
such  two  or  more  of  the  said  citie&  boroughs,  and  pl<ices  shall 
have  been  so  entitled,  then  within  that  one  of  them  whereof  the 
area  as  hereby  established  is  the  smallest :  ,  , 

5.<-«-That  whenever  any  boundary  by  this  Act  established  is  said  to 
pass  along  any  other  bound[ary,  or  along  any  road,  lane,  path, 
river,  stream,  canal^  drain,  brook,  or  ditch,  the  middle  (as  nearly  .     . . 

as  the  same  can  be  ascertained)  of  such  other  boundary,  or  of  such  > 

road,  lane,  path,  river,  stream,  canal,  drain,  brook  or  ditch,  shall  ' 

be  understood :  '  "^ 

6.-- That  the  middle  of  any  road  or  lane  shall  be  understood  as  the 

middle  of  the  carriageway  along  the  same : 
7. — That  when  any  boundary  by  this  Act  established  is  said  to  pro- 
ceed along  a  road,  lane,  path,  river,  stream,  canal,  or  drain,  from 
or  to  an  object,  such  boundary  shall  be  understood  to  proceed 
firom  or  to  that  point  in  the  middle  of  such  rood,  lane,  path,  river^ 
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stream,  canal,  or  drain  from  which  the  shortest  Une  would  be 
drawn  to  the  centre  of  such  olject,  as  nearly  as  the  centre  thereof 
can  be  ascertained : 
8. — That  the  point  at  which  any  fence,  hedge,  wall,  boundary,  road, 
lane,  patn,  river,  stream,  canal,  drain,  brook,  or  ditch  is  said  to 
cut,  meet,  join,  cross,  reach,  or  leave  any  fence,  hedge,  wall, 
boundary,  road,  lane,  path,  river,  stream,  canal,  drain,  brook,  or 
ditch,  shall  be  understood  as  that  point  at  which  a  line  passing 
along  the  middle  of  the  fence,  hedge,  wall,  boundary,  road,  lane, 
path,  river,  stream,   canal,   drain,  brook,  or  ditch  so  cut,  met, 
joined,  crossed,  reached,  or  left,  would  be  intersected  by  a  line 
drawn  along  the  middle  of  the  fence,  hedge,  wall,  boundary,  road, 
lane,  path,  river,  stream,  canal,  drain,  brook,  or  ditch,  so  cutting, 
meeting,  ioining,  crossing,  reaching,  or  leaving,  if  such  line  were 
prdonged  suflSciently  far : 
9. — rhat  when  a  line  is  said  to  be  drawn  to  a  road,  lane,  river,  stream, 
or  canal,  such  line  shall  be  considered  as  prolonged  to  the  middle 
of  such  road,  lane,  river,  stream,  or  canal : 
10. — That  by  the  words  "  sea  "  and  "  sea  coast "  shall  be  understood 

the  low-water  mark : 
11.— That  if  any  deficiency  shall  be  found  to  exist  in  the  line  of  any 
boundary  described  in  the  said  Schedule  to  this  Act  annexed 
marked  (O.),  by  reason  of  the  intervention  of  any  space  between 
any  two  immediately  consecutive  points,  such  deficiency  shall  be 
supplied  by  a  straight  line  to  be  drawn  from  the  one  to  the  other 
of  such  two  immemately  consecutive  points. 
ProvisioD  as      37.  And  be  it  further  enacted,  that,  notwithstanding  the  generality  oi 
to  detached   any  description  contained  in  the  said  Schedule  to  this  act  annexed  marked 
parts  of  pa-   (O.),  no  city,  borough,  or  place,  the  contents  whereof  are  specified  in 
fishes,  &c.    such  Schedule,  shall  include  any  part  of  any  parish,  township,  hamlet, 
and  for         chapelry,  tithing,  manor,  or  liberty  which  is  detached  fix)m  the  main  body 
eztra-psro-    of  such  parish,  township,  hamlet,  chapelry,  tithing,  manor,  or  liberty,  if, 
chial  places,  ^^y  reason  of  including  such  detached  part,  the  boundaiy  hereby  esta- 
blished of  such  city,  borough,  or  place  would  not  be  continuous,  nnlew 
such  detached  part  shall,  before  the  passing  of  this  Act,  have  formed  part 
of  such  city,  borough,  or  place  for  the  purpose  of  the  election  of  members 
to  serve  in  parliament ;  but  that  all  places,  parochial,  or  extra-parochial, 
which  are  surrounded  by  the  contents  of  which  any  city,  borough,  or 
place  is  said  in  such  Schedule  marked  (O.)  to  consist,  but  for  which  no 
provision  is  made  in  such  Schedule  (O.),  shall  be  considered  as  included 
within  such  dty,  borough,  or  place,  for  the  purpose  of  die  election  of 
members  to  serve  in  parhanient 
Misnomer         38.  Provided  always,  and  be  it  enacted,  that  no  misnomer  or  inaccurate 
not  to  vi-      description  contained  in  this  Act,  or  in  any  of  the  Schedules  hereto  an- 
tiate,  and      nexed,  shall  in  anywise  prevent  or  abridge  the  operation  of  this  Act  with 
the  descrip-  respect  to  the  subject  of  such  description,  provided  the  same  shall  be  so 
tions  in         designated  as  to  be  commonly  understood ;  and  that  for  the  purpose  of 
^T^^tui     identifying  the  descriptions  contained  in  the  said  Schedule  (O.)  with  the 
wT'rMd     objects  of  such  descriptions  respectively,  such  descriptions  shall,  if  now 
consKterecl     inapplicable,  be  held  to  apply  to  such  subjects  as  they  existed  on  the  first 
'alhe  Isf     ^y  ^  Octol>^  ^^^-  thousand  eight  hundr^  and  thirty-one. 
Oct  1831         ^^'  Provided  always,  and  be  it  enacted,  that  this  Act  may  be  amended 
Act'm.ybe  oralteredbyany  actor  acUtobe  pa«ed  during  this  prei^nt  Mwonof 
uneDdei       parliament. 
tlusMnion. 
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Schedules  to  which  the  foregoing  Act  refers. 


Schedule  (M.) 


CoontiM  Co 

which  th«  isolated 

Parts  belong. 


Parishes,  Townships,  fte. 

of  which,  or  of  Paris  of  which,  the 

isolated  Farts  consist. 


Bedfordshire 


ire  .< 


Bedfordshire     . 
Berktbiie 


Berhhire 

Berkshire 

Berkshire 

Berkshire  .•••.* 

BuckiDghamsh  \ 

BuckiDgbamsh, 

BuciuDghamsh  I 

Cheshire  . . . .  < 
Cornwall  ..  ..< 
Cornwall  ....  I 


Part  of  Studham  Parish,  partly 
in  Beachwood  Park  ia  the 
County  of  Hertford 3 

Part  of  IcUeford  Parish    


I 


Counties  in  which 
the  isolated  Parts 
are  locally  sitaate. 


Counties  and  Divisions 

to  which  it  is 

intended  that  the  iso' 

lated  Parts  should 

be  annexed. 


Part  of  Great  Banington  Parish  I 


Part  of  Inglesham  Parish 

Part  of  Langford  Parish    

Little  Farringdon  Tithing 

Part  of  Shilton  Parish  ........ 

Stadlej  Parish  or  Hamlet  in  the 
Pansh  of  Beckley 

Caversfield  Parish 

Part  of  Lufiield  Abbey,  an  Extra- 
parochial  Place 

Part  of  Disley  Township,  situate 
on  the  Derbyshire  Side  of  the 
River  Goyt    

A  small  Part  of  the  Parish  of  St. 
Stephen  by  Saltash,  on  the 
Eastern  Side  of  the  River  Tamar 


Derbyshire  ..-• 


Derbyshire  . . . . 
Derbyshire  . . . . 
Derbyshire  • . . . 


lire  ..< 


Derbysh 

Devonshire  . . . . 
Devonshire  . .  < 


1 

f 


Part  of  North  Tamerton  Parish, 
East  of  the  Tamar 

A  Portion  of  Derbyshire,  consist- 
ing of  the  Parishes  and  Places 
following;  t. «• 

Measbam 

Stretton  in  the  Fields    

Wilfesley   

Part  of  Appleby     

Oakthorpe 

Chilcote 

Part  of  Donisthorpe 

Part  of  the  Parish  of  Ravenstone . . 
Pait  of  the  Township  of  Fackington 

Part  of  ScTopton  Township  . . 

Part  of  Beard  Township,  on  the  "J 
Cheshire  Side  of  the  River  ^ 
Goyt 3 

Thomcombe  Parish 

Part  of  A  xminster  Parish ,  namely,  ^ 
Burhall  Downs  and  Easthay . .  5 


Hertfordshire    . . 

Hertfordshire    . . 
Gloucester-      ) 
shire ( 

Wiltshire  . . . .  < 

Oxfordshire .. .. 
Oxfordshire  . . . . 
Oxfordshire  . . . . 

Oxfordshire  . . . . 

Oxfordshire  .... 
Northampton-  ( 
shiie I 

Derbyshire  . .  I 

Either  in  De-*} 
vonshire  or  ^ 
Cornwall  . .  j 

Either  in  De-  ^ 
voDshire  or  ^ 
Cornwall  ..  j 


Leicestershire . 


Leicestershire .  { 

Leicestershire .  \ 

StafTordsbire..  \ 

Derbyshire   or( 
Cheshire  . .  i( 

Dorsetshire  . . . . 

Dorsetshire  • .  • . 


Hertfordshire. 

Hertfordshire. 
Gloucestershire, 

Eastern  Division. 
Wiltshire, 

Northern  Division 
Oxfordshire. 
Oxfordshire. 
Oxfordshire. 

Oxfordshire. 

Oxfordshire. 
Northamptonshire, 
Southern  Division. 

Cheshire, 
Northern  Division. 

Devonshire, 
Southern  Division. 

Cornwall, 
Eastern  Division. 


Derbyshire, 
Southern  Division. 


I 


Derbyshire, 

Southern  Division. 
Derbyshire, 

SoDthern  Division. 
Staffordshire, 

Northern  Division. 

Derbyshire, 
Northern  Division. 

Dorsetshire. 

Dorsetshire. 
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SPECIAL  COUUTT  COUHT  FOR  THE 


Schedule  (M.) — continued. 


Coanties  to 

wbich  the  Udwled 

PartA  belong. 


Devonshire  •  •  •  < 
Devonshire  . .  •  < 
Devonshire  . .  \ 
Devonshire  . .  \ 
Devonshire  •  •  \ 
Devonshire 
Dorsetshire 
Dorsetshire 
Durham   . . 


•  I 


Durham 


» •  • .  X 
•  • .  •  V 


Parbhev,  Townshipi,  Ac. 

of  which,  or  of  Parts  of  which,  the 

isolated  Parts  consist. 


Part  of  the  Parish  of  Saint  John 
North  Petherwio  Parish    


Part  of  Wirrington  Parish,  West 

of  the  Tamar 

Part  of  the  Hamlet  of  Northcote 

West  of  the  Tamar    

Part  of  Bridgerule  Parish,  West  ) 

of  the  Tamar 

Part  of  Maker  Parish  in  the  Tith 

ing  of  Vaultersholrae     ^ 

Stocklaod  Parish    


I 


} 


Duiham 

Durham   . . .  •  j 

Gloucestershire 
Gloucestershire 
Gloucestershire 

Gloucestershire  . 

Gloucesterahire  . 
Gloucestershire  . 

Herefordshire   . . 
Herefordshire  .. 

Herefordshire  .. 

Herefordshire  . . 

Herefordshire  .. 

Herefordshire  .. 

Hertfordshire  .. 

Hertfoidshire  . . 

Huntingdonshire 

Huntingdonshire 

Huntingdonshire 


Dallwood  Township 

The  District  of  Norhamshire    . . 

The  District  of  Islandshire,  in- 
cluding the  Fame  Islands  and  . 
Monkhouse     3 

The  Parish  of  Bedlington  or  Bed-  ) 
lingtonshire    \ 

The  Parish  of  Craike  or  Craike-  ^ 
shire   ••••• S 


Connties   in   which 

the  Isolated  Parts 

are  locally  situate. 


Cornwall 


.  •  •  •  \ 

Cornwall  . . . .  ^ 

Cornwall  or  i 
Devonshire .  i 

Cornwall  or  ( 
Devonshire .  ( 

Cornwall  or  i 
DevoDshiie .  I 


Cornwall  .. 
Devonshire  . .  \ 

Devonshire  . 

Northumber- 
land   


Minety  Parish   

Widford  Parish 

Coropton  Parva  Parish  . . , 

Sutton-under-Brails  Parish 

Shennington  Parish   

Part  of  Lea  Parish 

Farloe  Chapelry     

Rochford  Parish    ....... 

Foothog  Township     


Northumber- 
land   


I 

\ 

{ 


Goontieii  and  Bivisioi 

to  wbich  It  U 

intended  that  ihe  iso- 

lateil  Paris  sbonld 

t>e  annexed. 


^ 


Northunber 

land  .... 
North    Riding  ( 

of  Yorkshire  X 

Wiltshire  . . . .  | 
Oxfordshire  .  • . 


Warwickshire 


•I 


Warwickshire .  \ 

Oxfordshire  . . . . 
Herefordshire   . 

Shropshire    . .  \ 
Worcestershire 


S 

..  ■-. ^ 

Litton  and  Cascob  'I  ownship     . . . . 

Bwlch  Hamlet 

Part  of  the  Parish  of  Trellick    

Part  of  Coleshill  Hamlet 

Part  of  Meppershall  Parish  . . 

Part  of  Cat  worth  Township  . . . .  ^ 

Svrineshead  Parish     


> 


S 


Part  of  Everton  Pariah 


I 


Between  Mon- 
mouthsh.  and 
Breconsh ...  3 
Radnorshire. .  . . 
Monmouthshire  , 
Monmouthshire  . 
Buckinehamsh.  . 
Bedfordshire 
Northampton- 
shire   

Bedfordshire 
Between  Bed- 
fordshire and  . 
Cambri'^gcsh.  * 


Cornwall, 

Kastern  Division. 
Devonshire, 

Northern  Division. 
Devonshire, 

Northern  Division. 
Devonshire, 

Northern  Division. 
Devonshire, 

Northern  Division. 
Cornwall, 

Eastern  Division. 
Devonshire, 

Southern  Division. 
Devonshire, 

Southern  Division. 
Northumberland, 

Northern  Division 

Northumberland, 
Northern  Division. 

Northumberland^ 

Northern  Division. 
North  Riding  of 

Yorkshire. 
Willshii*, 

Northern  Division. 
Oxfordshire. 
Warwickshire, 

Southern  Division 
Warwickshire, 

Southern  Division- 
Oxfordshire. 
Herefordshire. 
Shropshire, 

Southern  Division. 
Worcestershire, 

Western  Division. 

Herefordshire. 

Radnorshire. 
Monmouthshire. 
Monmouthshire. 
Buckinghamshire. 
Bedfordshire. 
Northamptonshire, 
Northern  Division. 
Huntingdonshire. 

Huntingdonshire. 


ELBCTIOM  0¥  KSflOHTS  OF  THE  8HTRE. 
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Schedule  (M.) — continued. 


CoBRties  to 

which  the  isolated 

Paris  beloug. 


Kent 


{ 


Monmouthshire 
Oxfordshire  .  • . . 
Oxfordshire  . . . . 
Oxfordshire  . . . . 

Oxfordshire  . .  \ 


Pari»het,  Townshipi,  Ac. 

of  which,  or  of  Paru  of  which  the 

liolaied  Paru  cousiat. 


Part  of  Woolwich  Parish,  North  } 
of  the  Thames S 

Welsh  Bickoor  Parish 

Boycot  TowDship 

J.illingstone  Lovell  Parish 

Hackhampstead  Chapelry 

Great  Lembill  Farm,  Part  of  > 
BrougbtoQ  Poggs  Parish I 


Coantlcs  in  which 
th«  iMlafcd  Farts 
are  locaily  sitnate. 


i 


Counties  and  Divitions 

to  which  it  is        I 

intended  that  the  iso- 

Uled  Parts  shoald 

be  annexed. 


Shropshire 


Somersetshire 


Hampshire 


i 


StaBbrdahire**-' 
Staffbrdsiiire . . . . 


Sassez 


{ 


Warwickshire 


Warwickshire 


Part  of  Hales  Owen  Parish 


•  •  •  •  ^ 


Holwell  Parish,  including  Buck- 
shaw  Tithing 

North  Arobersham  and  South 
Ambersham  Tithings  in  the 
Parish  of  Steep 

Broom  Parish  . .  • « 


Hereforshire . .  >  .Herefordshire. 
Buckinghamshire  Buckinghamshire. 


Buckinghamshire 

Buckinghamshiie 

Gloucester- 
shire   

Bounded  by 
Worcester- 
shire and 
Staffordsh. 

Dorsetshire  .. 


i 


Sassez 


\ 


Clent  Parish 


Part  of  Rotate  Tithing,  being  a 
Farm  called  Rogate  Bohunt 
Farm j 


I 


Wiltshire 
Wiltshire 
Wiluhire 
WUtshite 

WUt&hiie 
Wiltshire 


Worcestershire-* 


Worcestershire  I 
Worcestershire  \ 

Hampshire   . .  i 


Worcestershire  i 

Between  Parts 
of    Worces- 
tershire and 
Gloucester- 
shire   

Berkshire .... 

Berkshire .... 

Berkshire .... 


Tutnal  and  Cobley  Hamlet  . . . 

Stretton  upon  Foss  Pariah 

IlmingtoB  Parish   

Compton  Scorpion  Hamlet  . . . 

\\  hitchurch  Parish    

I^itchford  Hamlet 

Part  of  Workingham  Parish 

Hinton  Tithing  in  Hurst  Parish  . . . 
Didnam  Tithing  in  Shiofield  Parish 
Swallowiield  Parish   IBerkshire . . 

Kingswood  Parish \  ' 

Poulton  Parish \ 

Alderminster  Parish ^ 

Tredington  Parish,  including  the 

following  Hamlets  : — Arinscot, 

Blackwell,  Newbold  and  Tol- 

ton,  Darlingscole  and  Longdon, 

Shipston  on  Stour  Parish,  Tid- 

mingtoQ  Chapelry,    Evenload 

Parish 

Blockley  Parish,  including  the 

following  Hamlets  :  —  Nortti- 

wich,  Paxford,  Draycott,  Dome, 

Ditch  ford»  Aston  Magna  .... 
^'Cutsdean  or  Cuddesdtn  Chapelry^ 


shire 
!  Gloucester- 
shire ... 


Between  Glou- 
cestershire 
and     War- 
wickshire . . 


Buckinghamshire. 
Buckinghamshire. 
Gloucestershire, 
Eastern  Division. 

Worcestershire, 
Eastern  Division. 


Dorsetshire. 

Sussex,  Western 
Division. 

Worcestershire, 
Eastern  Division. 

Worcestershire, 
Eastern  Division. 

Hampshire, 
Northern  Division. 

Worcestershire, 
Eastern  Division. 


Warwickshire, 
Southern  Division. 


Berkshire. 
Berkshire. 
Berkshire. 
Berkshire. 
Gloucestershire, 

Western  Division. 
Gloucestershire, 

Eastern  Division. 


Worcestershire, 
Eastern  Division; 
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SPECIAL  COUNTY  COURT  FOR  THE 


Schedule  (M.) — continued. 


Coanties  lo 

which  the  isolated 

Paru  belong. 


Worcestenhire.. 

Worcestershire.. 
Worcestershire . . 
Worcestershire . . 
Worcestershire.. 

Worcestershire.. 

Carnarvon-       i 

shire \ 

Carnarvonshire  • 

Denbighshire   . . 


Parithet,  Townships,  &e. 

of  which,  or  of  P«rts  of  which,  the 

i«olatcd  Parts  consuL 


Flintshire  ....-< 


Flintshire .  • . . 


V 

S 


Iccomb  Parish  .... 

Dailsford  Parish  . . . 
Oldboroagh  Parish  . 
Dudley  Parish  .... 
Edvin  Loach  Parish 


I 


Warley  Wigom  Township 


The  Hundred  of  Creyddyn,  Eirias 

Township  or  Hamlet 

Maenan 


! 


Carreghovah  Township 


Flintshire  ....  < 

Flintshire 

Glamorganshire 

Glamoiganshire 
Brecknockshire 


Part  of  the  Hundred  of  Maylor/ 
consisting  of  the  following  Pa- 
rishes, Townships  or  Places,  or 
of  Parts  thereof  respectively; 
namely,  Overton  Foreign  and 
Overton  Villa,  Knolton,  Ban- 
gor, Erbistock,  Worthenbury, 
Abenbury  Vechan,  Hanmer, 
Halghton,  WilUngton,  Iscoed, 
Bettis6eld,  Tybroughton,  Pen- 
ley,  Broniugton 

Sundry  other  small  Plots  of  Land  \ 
in  the  following  Townships  re-  / 
spectively  ;  namely,  Overton  ^ 
villa,  Overton  Foreign,  Ban-  i 
gor,  Worthenbury,  Sutton  ....  J 

Parts  of  Marford  and  Hoseley  ) 
Townships 5 

Part  of  Uawarden  Township 

Flat  Holmes I 


Coanties  in  which 
the  isolated  Parts 
are  locally  sitoate. 


Between  Glou-'l 
tershire  and  > 
Oxfordshire  j 

Oxfordshire  . .  \ 
Warwickshire  \ 
Staffordshire..  \ 
Herefordshire 


Coanties  and  Divisioai 

to  which  it  is 
intended  that  the  iso- 
lated Parts  shoalil 
be  annexed. 


I 


Between  Parts  '\ 
of  Sufford-  ( 
shire  and  ^ 
Shropshire  •  3 


Gloucestershire, 
Eastern  Division. 

Worcestershire, 

Eastern  DivisioB. 
Worcestershire. 

Eastern  Division. 
Worcestershire, 

Eastern  Division. 
Worcestershire, 

Eastern  Division. 

Worcestershire, 
Eastern  Division. 


Denbighshire... 

Denbighshire... 

Between 
Shropshire 
and    Mont- 
gomeryshire 


i 


J 


Barry  Island  ......... 

Part  of  Glftsbnry  Parish 


Bounded  by  the 
Counties   ofi 
Salop,  Ches- 
ter and  Den- 
bigh   


Denbighshire . . . 


Denbighshire  ... 

Cheshire  

In  the  Bristol  ) 


Channel  ..  9 
In  the  Bristol  i 

Channel...  ) 
Brecknock-       f 

shireorRad-  > 

norshire  ...  3 


Carnarvonshire. 
Carnarvonshire. 

Montgomeryshire. 


Flintshire. 


Flintehire. 

Flintshire. 
Flintshire. 
Glamorganshire. 

Glamorganshire. 
Brecknockshire. 


I 


SLECTTOIf  OF  KHI6HTS  OF  TTIE  8HIRE*  IJS 


Schedule  (N.) 

couvTiBs  AND  DIVISIONS.  Polling  Places, 

Sitglinir: 

Bedfordthire, — Bedford,  Luton,  Leighton,  Ampthill,  Biggleswade,  Shtrnbrook. 

Ber^ir«.— AbiogdoD,  Reading,  Newbary,  Wantage,  Wokingham,  Maiden- 
bead,  Great  Faringdon,  East  Ilsley. 

Buekinghanuhire. — Aylesbury,  Buckingham,  Newport  Pagnel,  Beaconsfield. 

Cambridgeshire, — Cambridge,  Newmarket,  Royston. 

hte  of  £^y.->£ly,  Wisbeach,  Whittlesey. 

Cketkire,  Northern  Division, — Knutsford,  Stockport,  Macclesfield,  Runcorn. 

Cheshire,  Southern  Division, — Chester,  Nantwich,  Northwich,  Sandbach,  Bir- 
kenhead. 

Comwali,  Eastern  Diviiion. — Bodmin,  Launceston,  Liskeard,  Stratton,  St. 
Austell. 

Cornwall,  Western  Division, — Truro,  Penzance,  Helston,  Redruth. 

Cumherland,  Eastern  Divuion.— Carlisle,  Brampton,  Wilton,  Penrith,  Aldstone. 

Cumberland,  Western  Division, — Cockermouth,  Aspatria,  Keswick,  Bootle, 
Egremont. 

Derbyshire,  Northern  Division, — Bakewell,  Chesterfield,  Chapel-en-le-Frith, 
Alfreton,  Glossop. 

Derbyshire,  Southern  Diviuon, — Derby,  Ashbourn,  Wirksworth,  Melboum, 
Belper. 

Devonshire,  Northern  Division. — South  Molton,  CoUumpton,  Barnstaple,  Tor- 
rington,  Holsworthy,  Crediton. 

Deoanskire,  Southern  Division, — Exeter,  Honiton,  Newton  Abbot,  Kingsbridge, 
Plymouth,  Tavistock,  Okehampton. 

Dorsetshire.  —  Dorchester,  Wimborne,  Wareham,  Beaminster,  Sherborne, 
Shaftesbury,  Blandford,  Chesilton. 

Durham,  Northern  Division. — Duiham,  Sunderland,  Lanchester,  Wickham, 
Chester-le-Street,  South  Shields. 

Durham,  Southern  Division, — Darlington,  Stockton,  Bishops  Auckland,  Stan- 
hope, Middleton  Teesdale,  Barnanl  Castle,  Sedgefield. 

Essex,  Northern  Division, — Braintree,  Colchester,  Saffron  Walden,  Thorpe. 

Essex,  Southern  Division, — Chelmsford,  Billericay,  Romford,  Epping,  Rochford, 
Maldon. 

Gloucestershire,  Eastern  Dtvtiion.^Gloacester,  Stroud,  Tewkesbury,  Cirences- 
ter, Campden,  Northleach,  Cheltenham. 

Gloucestershire,  Western  Division. — Wotton-under-Edge,  Newent,  Newnham, 
Coleford,  Sodbury,  Thombury,  Dursley. 

Hampshire,  Northern  Division. — Winchester,  Alton,  Andover,  Basingstoke, 
Kingsclere,  Odiham,  Petersfield,  Bishops  Waltham. 

Hampshire,  Southern  Division, — Southampton,  Fareham,  Lymington,  Ports- 
mouth, Ringwood,  Romsey. 

Herrfordshire, — Hereford,  Leominster,  Bromyar,  Ledbury,  Ross,  Kington. 

Hertfordshire, — Hertford,  Stevenage,  Buntingford,  Bishops  Stortford,  Hoddes- 
don,  Hatfield,  Hemel  Hempstead. 

Huntingdonshire. — Huntingdon,  Stilton. 

Kent,  Eastern  Division, — Canterbury,  Sittingbourne,  Ashford,  New  Romney, 
Ramsgate. 

Kent,  Western  Dtotsion.— Maidstone,  Bromley,  Blackheath,  Gravesend,  Ton- 
bridge,  Cranbrooke. 

Lancashire,  Northern  Divwon.— Lancaster,  Hawkeshead,  Ulverston,  Poulton, 
Preston,  Burnley. 

Laneaihire,  Southern  Divisiott,  —  Newton,  Wigan,  Manchester,  LiveitKwl, 
Ormskirk,  Rochdale. 

Lneestershire,  Northern  Diviiton.— LoughboTOUgh,  Melton  Mowbray,  Ashby- 
de-la-Zottch. 


1 7G  SPBCIAl  COUHTT  COtTRT  FOR  TMB 

Schedule  (N.)-*c<Hitinued. 

COUNTIES  AND  DIVISIONS.  Pol/tng  Ploett. 

Leice»ter$hire,  Southern  Diviiion, — Leicester,  Hinckley,  Market  H«rborovgh. 
JUncolmhiret  Parts  of  Lindsey.^  Lincoln ,  Gainsboroogh,  Epworth,  Baiton, 

Brigg,  Market  Raisin,  Great  Grimsby,  Louth,  Spilsby,  Horncastle. 
Lincolnshire,  Parts  of  Kesteven  and  Holland. — Sleaford,  Boston,  Holbeach, 

Hoorn,  Donington,  Navenby,  Spalding,  Gra'otham. 
Middlesex. — Brentford.  Endfield,  King's  Cross  or  within  Half  a  Mile  thereof. 

Hammersmith,  Bedfont,  Edgeware,  Mile  End,  Uxbridge. 
Monmouthshire. — Monmouth,  Abergavenny,  Usk,  Newport,  the  Rock  Inn,  in 

the  Parish  of  Bedwelty. 
Norfolk^  Eastern  Division, — Norwich,  Yarmouth,  Reepham,  North  Walsham, 

Long  Stratton. 
Norfolk,  Westtrn  Dit'i's/on.  — Swaffham,  Downham,  Fakenham,  Lynn  Regis, 

Thetfoid,  East  Dereham. 
Northamptonshire,   Northetn   Division.  —  Kettering,    Peterborough,   Oundle, 

Wellingborough,  Clipston. 
Northamptonstiire,  Southern  Division*  —  Northampton,  Daventry,  Towcester, 

Brackley. 
Northumberland,   Northern  Division. — Alnwick,    Berwick,  Wooler,    Elsdon, 

Morpeth. 
Northumberland,  Southern  Division. — Hexham,  Newcastie-npon-Tyne,   Halt- 
whistle,  Belliogham,  Stamfordham. 
Nottinghamshire,  Northern  Divi»ion. — Nottingham,  Mansfield,  East  Retford. 
Nottinghamshire,  Southern  Divihion,  —  Newark-upon-Trent,  Bingham,  South- 
well. 
Oifordshire. — Oxford,  Deddington,  Witney,  Nettlebed. 
Rutlatidshire, — Oakham. 

Shropshire,  Northern  Division. — Shrewsbury,  Oswestry,  Whitchurch,  Welling- 
ton. 
Shropshire,  Southern  Division, — Church  Stretton,  Bridg^north,  Ludlow,  Bishop's 

Castle,  Wenlock. 
Somersetshire,  Eastern  Dtvf'non.^ Wells,  Bath,  Sbepton  Mallet,  Bedminater, 

Axbridge,  Wincanton. 
Somersetshire,  Western  Division. — Taunton,  Bridgwater,  Ilchester,  WiUiton. 
Staffordshire,   Northern  Division,  —  Stafford,   Leek,   Newcastle-under*Lyme, 

Cheadle,  Abbots  Bromley. 
Staffordshire,  Southern  Division. — Walsall,  Lichfield,  Wolverhampton,  Penk- 

ridge.  Kings  Swinford. 
Suffolk,  Eastern  Division, — Ipswich,   Needham,  Woodbridge,  Framlingham, 

Saxmundam,  Halesworth,  Beccles. 
Suffolk,  Western  Division.-^Bury  St.  Edmund*8,  Wickham  Brook,  Lavenham, 

Stowmarket,  Botesdale,  Mildenhall,  Hadleigh. 
Surrey,  Eastern  Division,— Croydon,  Reigate,  Camberwell,  Kingston. 
Surrey,  Western  Division. — Guildford,  Dorking,  Chertsey. 
SusuT,  Eastern  Division, — Lewes,  East  Grinstead,  Battle,  Mayfield. 
Sussex,  Western  DtoMion.— Chichester,  Steyniog,  Petwortb,  Horsham,  Arundel. 
Warwickshire,  Northern  Division. — Coleshill,  Nuneaton,  Coventry,  Binning* 

bam,  Dunchurch. 
Warwickshire,  Southern  Division,  —  Warwick,  Kineton,   Stratford,   Henley, 

South  am. 
Westmoreland. — Appleby,  Kirkby  Stephen,  Shap,  Ambleside,  Kendal,  Kirkby- 

Lonsdale. 
Isle  of  Wight.—Newnort,  West  Cowes. 

WUtihire,  Northern  Vivision. — Devizes,  Melksham,  Malmsbury,  Swindon. 
Wiltshire,  Southern  Division, — Salisbury,  Warminster,  East  Everley,  Hindoa. 
Woreestenhire,  Eaetern  Divitien. — Droitwich,  Pershore,  Shipaton,  Stourbridge. 
Woreettershire,  Western  Division, — Worcester,  Upton,  Stourport,  Tenbary. 


i 
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Scbeduk  (N). — coittiDued. 

C0UNTII8  AND  i>ivi»iON«*  Polling  Places  (d), 

Snglanlr: 

Yatkthir0,  Njorih  Riding* — York,  MaltOQ,  Scarborough,  Whitbv,  Stokesley, 

Gaisborovgh,  Romaldkirk,  Bichmond,  Askrigg,  'J'hirsk,  Northallerton, 

Kirby  Moor  Side. 
Yifrkthir0,  EaH  £«diji^.->Beverley,  Hull,  Driffield,  Pocklington,  Bridlington, 

Howdeo,  Hedoo,  Settrington. 
Y«rlahiT0,  W$tt  Riding^—Vf tktfield,  Sheffield,  Doncaster,  Snaith,  Hudders- 

6eld,  Halifax,  Bradford,  Barnsley,  Leeds,  Kcighley,  Settle,  Knares- 

borougb,  SkiptOD,  Pateley  Bridge,  Dent. 

Anglnea. — Beaumaris,  Holyhead,  Llangefui. 

BiwAnoDfetAt  re.-^Brecon . 

CaiTmarthenthire, — Llandilo  Vawr,  Caermarthen,  Llandovery,  Newcastle  Em- 

lyn.  Saint  Clears,  Llanelly,  Llansawel. 
Cardiganihire, — Cardigan,  Aberystwitb,  Lampeter,  Tregaron. 
Carnrnnondiire. — Carnarvon,  Conway,  Capel  Cerig,  Pwllheli. 
Denbighshire. — Denbigh,  Wrexham,  JJanrwst,  Llangollen,  Ruthin. 
ftimhire. — Flint,  Rhuddlan,  Overton. 

G/amorgansAtr«.— -Bridgend,  Cardiff,  Swansea,  Neath,  Merthyr  Tydvil. 
M9rloiMift«Ur0.— -Harlech,  Bala,  Dolgellv,  Towyn,  Corwen. 
Montgomeryshire. — Montgomery,  Llanidloes,  Machynlleth,  Llanfyllin,  Llanvair. 
Pembrohnhire.  —  Haverfordwest,  Pembroke,  Narberth,  Fishguard,  Newport, 

Tenby,  Mathrv. 
Mnorshire, — New  Radnor,  Presteign,  Rhaydr,  Painscastle,  Colwyn,  Knighton, 

Pen-y-bont, 

Schedule  (N.  2.) 

BOBOUGiis.  Polling  Places  (d). 

N^O'&t$rBham^^'Sevr  Shoreham,  Cowfold. 
Cricklade. — Cricklade,  Brinkworth,  Swindon, 
-^jf/at^vry^*^  Aylesbury . 
£nt  l2#^ord.— £ast  Retford,  OUerton,  Worksop,  Gringley*on>the-Hill. 


DUTIES  BEFORE  ELECTION. 
This  don^i  his  next  consideration  will  be  what  preparations  are  Duties a/(fr 

to  be  made  for  the  election.  ^nt  and 

bejore  elec- 
tion. 

The  7  &  8  Will.  3,  c.  85,  provided  that  County  Courts  held  Yme  of 
for  the  county  of  York,  or  other  County  Courts,  used  to  be  held  holding 
on  a  Monday  should  be  called  on  Wednesdays.     But  it  may  be  ^^^^' 
holden  by  adjournment  on  Monday  (6). 

The  polling  places  are  named  by  the  statute  of  2  &  3  Will.  4,  pining 
c.  64({;);  but  by  a  more  re<?ent  statute  (d)  additional  polling  places. 

'  (h)  Ante,  p.  69;  Rogers  on  Klec.         (e)  Ante,  p.  176. 

p.  7.  (d)  6  &  7  Win.  4,  c.  102. 
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Duties 

before 

Election, 

FolliDg 
booths. 


Register  of 
voters* 


Booths,  at 
ivhose  ex- 
pense erect< 
ed, 


in  default  of 

candidates 

contracting. 

Requesting 
candidates. 


Expense 
when  a  per- 
son is  pro- 
posed with- 
out his  con- 
sent. 

Expense  of 
booths. 

Sheriff  may 
hire  houses 
instead  of 
booths. 


As  to  gas, 
saw-dust, 
at  whose 
expense. 


places  may  be  appointed  by  her  majesty,  by  and  with  the  advice 
of  her  privy  council,  on  petition  from  justices  in  quarter  sessions 
assembled.  At  each  polling  place  {in  a  county  election)  as  many 
polling  booths  must  be  provided  as  will  allow  one  for  every  450 
electors ;  likewise  there  must  be  affixed  upon  the  most  con- 
spicuous part  of  each  of  the  said  booths  the  names  of  the  several 
parishes,  townships,  and  places  for  which  such  booth  is  respec- 
tively allotted  (e).  Likewise  for  the  use  of  each  booth  he  must, 
before  the  day  fixed  for  the  election,  cause  to  be  made  a  true 
copy  of  the  register  of  voters,  and  shall  under  his  hand  certify 
every  such  copy  to  be  true(/). 

The  polling  booths  are  to  be  erected  at  the  joint  and  equal  ex* 
pense  of  the  several  candidates,  and  by  contract  with  them  if  they 
shall  think  fit  to  make  such  contract ;  if  not,  then  to  be  erected 
by  the  Sheriff  at  their  expense,  subject  to  such  limitation  as 
hereinafter  mentioned.  As  the  Sheriff's  power  to  erect  booths 
is  not  absolute  but  conditional  only,  inasmuch  as  it  arises  only 
on  the  default  of  the  candidates  themselves  not  contracting^  a 
formal  request  should  in  prudence  be  made  upon  them  to  do  so, 
for  in  suing  any  candidate  for  his  proportion  it  must  be  averred 
and  proved  (if  traversed)  that  the  candidates  did  not  contract. 

If  any  person  be  proposed  without  his  consent,  the  proposer, 
quoad  the  expense,  is  liable  as  if  he  had  been  a  candidate  (g). 

The  expense  of  the  booth  or  booths  to  be  erected  at  the  prin- 
cipal place  of  election,  or  at  any  of  the  polling  places,  must  not 
exceed  40/.  in  respect  of  such  principal  place  of  election  or  any 
one  such  polling  place. 

Thus  much  as  to  booths,  &c.  but  it  must  be  observed  that  the 
Sheriff  may,  if  he  think  fit,  instead  of  erecting  booths,  procure 
or  hire  and  use  any  houses  or  other  building  for  the  purpose  of 
taking  the  poll  therein,  subject  always  to  the  same  regulations, 
provisions,  liabilities,  and  limitations  of  expense  as  booths  are 
subject  to. 

For  money  paid  for  gas,  saw-dust,  &c*  no  provision  seems  to 
be  made,  and  it  is  extremely  difficult  to  determine  whether  the 
law  will  imply  an  obligation  in  favour  of  the  Sheriff  as  to  them  ; 
the  better  opinion  seems  to  be  in  the  negative,  and  that  they 


(«)  2  Will.  4,  c.  46,  s.  64.  In  case 
a  "  parish'*  or  **  township*'  be  omitted 
where  the  poll  is  to  be  taken,  see  sect. 
64. 


(/)2Will.4,c.45,8.72. 
(g)  Sect.  71. 


ELECTION  OT  KNIGHTS  OP  THE  SHIRE.  179 

must  be  supplied  at  the  request  of  the  candidate^  otherwise  they      Duties 
will  not  be  liable  for  expenses  of  such  a  kind.  rJ^^* 

By  sect.  65,  **  the  Sheriff  shall  have  power  to  appoint  depu-  Deputies 
ties  to  preside^  and  clerks  (h)  to  take  the  poll  at  the  principal  *J><»  poU 
place  of  election,  and  also  at  the  several  places  appointed  for 
taking  the  poll  for  any  county,  or  any  riding,  parts  or  division 
of  a  county."    The  former  to  be  paid  each  two  guineas  by  the 
day,  the  latter  one  guinea. 

The  Sheriff,  as  returning  officer^  is  to  administer  to  the  poll 
clerks  the  following  oath  before  beginning  to  take  such  poll  :— 

I,  A.  B,f  do  swear,  that  I  will,  at  this  election  of  a  member  [or  "  mem-  poll  clerk's 
bers"]  to  serve  in  parliament  for  [the  eastern  division  of]  the  county  of  oath. 
C,  tmly  and  indifferently  take  the  poll  and  set  down  the  name  of  each 
voter  and  his  addition,  profession  or  trade,  and  the  place  of  his  abode,  and 
for  whom  he  shall  poll ;  and  to  poll  no  voter  who  is  not  sworn  or  put  to 
liis  affirmation  if  legally  required. 

It  is  a  breach  of  duty  in  the  Sheriff  as  returning  officer  to 
refuse  to  administer  this  oath,  but  the  statute  is  only  directory 
and  the  omission  will  not  avoid  the  election  (t). 

The  Sheriff,  as  returning  officer,  or  his  deputy,  may  also  Commis- 
appoint  a  commissioner  or  commissioners  to  each  polling  place  *"»?^  fo' 
for  the  purpose  of  administering  the  oaths  required  to  be  taken  bg  oaths. 
by  electors ;  but  as  deputies  have  the  same  power  of  adminis- 
tering the  oaths  or  affirmations  required  by  law  as  the  High 
Sheriff(A;),  the  appointment  will  seldom  be  made  in  practice, 
and  therefore  it  is  unnecessary  to  do  more  than  refer  to  the  dif- 
ferent statutes  relating  thereto  (/). 

Also  the  High  Sheriff,  or  in  his  absence  the  Under-Sheriff,  is  Inspectors 
authorized  to  appoint  for  each  candidate  such  one  person  as  °[  P®^* 
shall  be  nominated  to  him  by  each  candidate  to  be  inspectors  of 
every  clerk  who  shall  be  appointed  for  taking  the  poll(w). 

(h)  The  appointment  may  be  by  (t)  Colchester,  I  Peck.  506 ;  Rogers 

parol,    llie  circumstance  of  the  poll  on  Elect.  17. 

clerks  being  reduced  in  number,  no  (k)  2  Will.  4,  c.  45,  s.  73. 

partiality  in  the  Sheriff  as  returning  (0  34  Geo.  3,  c.  73 ;  42  Geo.  3, 

officer  nor  prejudice  to  the  candidates  c.  62. 

being  shown,  will  not  impeach  the  (m)  7  &  8  Will.  3,  c.  25,  s.  3. 
return ;  1  Peckw.  269 ;  Rex  v.  Mayvr 
(f  London,  9  Baro.  &  Cr.  1. 
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Dutiei  And  if  booths  be  erected,  and  poll  clerks  appointed,  the 
before  Sheriff  is  to  allow  a  cheque  book  for  every  poll  book  for  each 
candidate,  to  be  kept  by  their  respective  inspectors  at  every 


books?^        place  where  the  poll  for  the  election  shall  be  carried  on  (n). 


CITIES  AND  TOWNS. 

(Being  Countiet  of  thenuelves,) 

Duties  after      The  Sheriff,  in  such  places  where  he  is  returning  officer,  after 
receipt  of      indorsing  the  day  of  such  receipt,  and  giving  a  memorandum  of 

having  so  received  it  to  the  post  master  who  delivered  it  to  him, 
Notice  of  must  cause  public  notice  to  be  given  of  the  time  and  place  of 
time  and       election,  which  must  be  holden  "  within  the  space  of  eight  days 

next  after  that  of  his  receipt  of  the  said  writ,  and  give  three 

days  notice  thereof  at  least,  exclusive  of  the  day  of  the  receipt 

of  the  writ  and  of  the  day  of  the  election." 
The  notice  must  be  given  within  the  hours  prescribed  with 

regard  to  county  elections  (o). 

Except  in  the  case  uf  Coventry  (p)  in  cities  and  towns  being 

counties  of  themselves  there  is  no  legislative  provision  as  to  the 

place  where  the  election  is  to  be  holden. 
Repeal  of         By  the  Reform  Act  the  poll  remained  open  two  days,  but  now 

the  Reform  qj^  fq\  Jay  only  fg  allowed ;  also  by  the  former  statute  six  hun- 

Actasto       ,     :^   .  ."^      ,/  ,  ^       .  ,      ,     1 

the  time  for  dred  might  poll  at  each  compartment,  whereas  by  the  latter  sta- 

keeping        tute  **  the  polling  booth,  or  compartment,  at  each  polling  place 
pl^]^  shall  be  so  divided  and  arranged  by  the  Sheriff,  or  other  return- 

Numbers  to  ing  ofiicer,  that  not  more  than  three  hundred  electors  shall  be 

^  ?i°ii^h*  ^'^^^^^  '^  P°^'  ^^  ^^^^  ^"^^  booth  or  compartment," — and  **  that 
on  the  requisition  of  any  candidate,  or  of  any  elector  being  the 
proposer  or  seconder  of  any  candidate,  the  booths  or  compart- 
Sabdivided  ments  of  each  polling  place  shall  be  so  divided  and  arranged  by 
again  if  re-  l}^^  Sheriff,  or  other  returning  officer,  that  not  more  than  o»e  hun- 
dred electors  shall  be  allowed  to  poll  in  each  such  booth  or  com- 
partment— all  expense  incident  to  such  an  arrangement  to  be 
paid  by  the  person  making  the  requisition.     If  such  a  requisi- 


(n)  18  Geo.  2,  c.  18, 8.  9  j  34  Geo.  (p)  21  Geo.  3,  c.  54,  s.  14. 

3,  c.  73,  s.  4.  (?)  2  &  3  Will.  4,  c.  46;  6  &  6 

(o)  Ante,  p.  169.  Will.  4,  c.  36. 
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tion  be  made  the  Sheriff  must  forthwith  give  public  notice  of  Dutiei 

the  situation  of  such  booths.  ELeet"^ 
What  has  been  said  with  regard  to  the  Sheriff's  power  to 


erect  booths  in  county  elections  applies  with  equal  force  here,  power  in 
except  as  to  the  amount  of  expenditure  ;  the  expense  to  be  in-  erecting 
curred  for  any  booth  or  booths  to  be  erected  for  any  parish,  Amount  to 
district,  or  part  of  any  city  or  borough,  shall  not  exceed  the  be  expended 
sum  of  25/.   in  respect  of  any  one  such  parish,  district,  or  ^^^  ^  *' 
part(r). 

In  all  other  respects,  as  regards  deputies,  poll  clerks,  inspec-  Deputies, 

tors,  commissioners   to  administer   oaths,   register   of  voters,  po"  clerks 

.  .        .     the  same  as 

cheque  books,  &c.  the  proceedings  previous  to  an  election  in  in  county 

cities  and  towns  being  counties  of  themselves  are  the  same  as  elections, 
for  counties. 


CITIES,  BOROUGHS,  TOWNS. 

When  the  Sheriff  of  the  county  has  received  the  writ,  in- 
dorsed it,  and  given  a  receipt  for  it  as  in  other  cases  (i),  he  must 
forthwith  make  out  his  precept,  and  within  three  days  afler  the 
receipt  of  the  writ  cause  it  to  be  delivered  to  the  proper  return- 
ing officer  without  fee,  reward,  or  gratuity  whatsoever  (0* 

Sheriff's  Precept  to  the  Returning  Officer, 

Middlesex.  Sir  G,  C,  Knt.  and  Sir  M.  M,,  Knt  Sheriff  of  the  said 
county,  to  the  bailiff  of  the  liberty  of  the  Dean  and  Chapter  of  the  Col- 
legiate Church  of  St.  Peter  at  Westminster,  in  the  said  county,  greeting : 
Know  that  I  have  received  a  certain  writ  of  our  Lady  the  Queen  to  me 
directed,  the  tenor  whereof  foUoweth  [the  writ  verbatim,']  and  because  the 
execution  of  the  said  writ  belongs  to  you,  therefore  by  virtue  of  the  said  writ 
I  requure  you  that  you  forthwith  cause  a  citizen  to  be  elected  for  the  said  city 
in  the  place  of  the  said  Sir  JP.  B.,  Bart,  according  to  the  command  of  the 
said  writ ;  when  this  my  warrant  shall  be  executed  you  shall  make  known 
to  me  immediately  after  the  said  election  made,  so  that  I  may  certify  the 
same  together  with  the  said  writ,  and  this  precept  return  to  our  Lady  the 
Queen  in  her  Chancery  forthwith.    Hereof  fail  not.    This  is  your  war- 


(r)  3  Will.  4,  c.  45,  s.  71,  anU,  p.  (t)  7  &  8  Will.  3,  c.  26,  ss.  1,  2  j 

178.  53  Geo.  3,  c.  89 ;  23  Heo.  6,  c.  14. 

(0  AntB,  p.  180. 
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DutUi     nnty  given  under  the  leal  of  my  office.  Dated  ihie  day  of 
htf&rs       A.  D.              . 
BUctian.                                                                                   G.  C.   )  High 
M.  M.  ]  Sheriff. 

Precept  an        This  precept,  since  the  statute  of  23  Hen.  6,  c.  14,  is  anessen- 
^^m^       <«jZ  process,  and  any  election  had  or  votes  given  vsrithout  a  law- 
ful precept,  or  hefore  the  precept  be  read  and  published,  are 
void  and  of  no  force  (u). 


proceM. 


Ought  to  be '  The  precept  ought  to  be  directed  to  the  returning  officer,  al- 
directed  to  though  the  statutes  do  not  require  it  to  be  done,  but  its  validity 
officer.  ^B  ^^^  affected  by  any  mistake  in  its  direction — for  the  misdirec- 

Mistake        tion  may  be  obliterated  after*  the  return  made  thereto  to  the 
therein  not    Sheriff,  and  when  produced  from  the  Crown  Office  no  parol 
evidence  can  be  received  to  impeach  it  on  that  account  (a;). 

Second  pre-      In  case  of  mistake  a  second  precept  may  be  sent  to  the  re- 

Sheriff  ^^  ^^^  Sheriffs  cause  no  precept  to  be  delivered,  or  deliver  one 
punishable  to  any  person  but  the  proper  officer,  he  is  liable  to  be  punished 
tg'S^'  by  *e  Hou«(«).  

AT  THE  ELECTION. 
COUNTIES. 

Writ,  read-  ^^  *^®  ^^V  fixed  for  the  election,  between  the  hours  of  eight 
ing  of,  &c.  and  eleven  in  the  forenoon  (a),  the  Sheriff  opens  the  proceedings 
by  proclaiming  silence  and  reading  the  writ  of  summons.  Im- 
mediately after  reading  the  writ,  he  must  take  and  subscribe  the 
Bribery  bribery  oath  (6),  to  be  administered  to  him  by  any  justice  or 
whom  ad-  j"*^^^*  ^^  ^^^  peace  of  the  county  where  such  election  shall  be 
mioittered.    made,  or  in  his  or  their  absence  by  any  three  electors. 

Bribery  Oath, 

I,  A.  B.,  do  swear  that  I  have  not  directly  or  indirectly  received 
any  sum  or  sums  of  money,  office,  place,  or  employment,  gratuity  or  re- 


(u)  See  an  hi$torical  account  of  this  (s)  Hey  w.  69.    As  we  do  not  pro- 

precept,  I  Roe  on  Elect,  p.  397,  n. ;  fess  to  write  for  others  than  Sheriff 

GlanT.  12,  20 ;    Coke,   4  Inst.  49  ;  ^^  ^  ^^<^^^  ^^  ^^^  ^^^  ^^^^  return- 

8  Jonm.  90.  ing  officer f  to  Rogers  on  Election  Law, 

(x)  DisoH  V.  FUhsr,  4  Burr.  2267,  Roe  on  Elect  and  Wordsworth. 

Loid  Mansfield.    See  Bletcbingly,  2  (a)  23  Hen.  6,  c.  14,  s.  2. 

Heyw.  47, 126.  (6)  2  Geo.  2,  c.  24,  t.  3. 

{y)  Minehei|d,  2  Heyw.  65, 66, 
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ward,  or  any  bond,  bill,  or  note,  or  any  promise  or  gratuity  whatsoever,     Duties  at 
either  by  myself  or  any  other  person,  to  my  use  or  benefit,  or  advantage,     Election. 
for  makuig  any  return  at  the  present  election  of  members  to  serve  in  par- 
liameot,  and  tnat  I  will  return  such  person  or  persons  as  shall  to  the  best 
of  my  judgment  appear  to  have  the  majority  of  legal  votes. 

He  roust  next  read,  or  cause  to  be  read  openly,  before  the 
electors  there  assembled,  the  Bribery  Act(c)f  and  every  clause 
therein  contained,  under  the  penalty  of  50/. 

Bribery  Act* 

An  Act  for  the  more  effectual  preventing  Bribery  and  Corruption 
in  the  Election  of  Members  to  serve  in  Parliament, 

^  Whereas  it  is  found  by  experience  that  the  laws  already  in  being  have  Electors  of 
not  been  sufficient  to  prevent  corrupt  and  illegal  practices  in  the  election  parliament 
of  members  to  serve  in  parliament :'  for  remedy,  tnerefore,  of  so  great  an  men  to  take 
evil,  and  to  the  end  that  all  elections  of  members  to  parliament  may  here-  the  follow- 
after  be  freely  and  indifferently  made,  without  charge  or  expense,  be  it  *"g  °*^]*\*^ 
enacted,  that  firom  and  after  the  twenty-fourth  day  of  June,  1729,  upon  de»nanded. 
every  election  of  any  member  or  members  to  serve  for  the  commons  in 
parliament,  every  freeholder,  citizen,  freeman,  burgess,  or  person  having 
or  claiming  to  have  a  right  to  vote  or  be  polled  at  such  election,  shall,  be- 
fore he  is  admitted  to  poll  at  the  same  election,  take  the  following  oath, 
{or  being  one  of  the  people  called  Quakers,  shidl  make  the  solemn  affir- 
mation appointed  for  Quakers,)  in  case  the  same  shall  be  demanded  by  either 
of  the  candidates,  or  any  two  of  the  electors;  that  is  to  say, 

I,  A.  B,  do  swear  [or,  being  one  of  the  people  called  Quakers,  I,  A,  B,,  Elector's 
do  solemnly  affirm,]  I  have  not  received  or  had,  by  myself  or  any  person  oath. 
whatsoever  in  trust  for  me,  or  for  my  use  and  benefit,  directly  or  indirectly, 
any  sum  or  sums  of  money,  office,  place  or  employment,  gift,  or  reward,  or 
any  promise  or  security  for  any  money,  office,  employment,  or  gift,  in  order 
to  give  my  vote  at  this  election,  and  that  I  have  not  been  before  polled  at 
this  election. 

Which  oath  or  affirmation  the  officer  or  officers  presiding  or  taking  the  Presiding 
poll  at  such  election  is  and  are  hereby  empowered  and  required  to  ad-  officers  to 
minister  gratis,  if  demanded  as  aforesaid,  upon  pain  to  forfeit  the  sum  of  administer 
fifty  pounds  of  lawful  money  of  Great  Britain,  to  any  person  that  shall  J.''.  °^  *°p' 
sue  for  the  same,  to  be  recovered,  together  with  full  costs  of  suit,  by  action  cJS^.^^® 
of  debt,  bill,  plaint,  or  information,  in  any  of  his  Majesty's  courts  of  re-       ' 
cord  at  Westminster,  wherein  no  essoign,  protection,  wager  of  law,  or 
more  than  one  imparlance  shall  be  admitted  or  allowed ;  and  if  the  said 
offence  shall  be  committed  in  that  part  of  Great  Britain  called  Scotland, 
then  to  be  recovered,  together  with  full  costs  of  suit,  by  summary  action 
or  complaint  before  the  court  of  session,  or  by  prosecution  before  the 
court  of  justiciary  there,  for  every  neglect  or  refusal  so  to  do ;  and  no 
person  shall  be  admitted  to  poll  till  he  has  taken  and  repeated  the  said 
oath  in  a  public  manner,  in  case  the  same  shall  be  demanded  as  aforesaid. 


(c)  2  Geo.  2,  c.  24. 
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forfeit  100/. 
Voters  to 
incur  the 
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ing  oath. 


What  votes 
shall  t>e 
deemed 
legal. 


before  the  returning  officer,  or  such  others  as  shall  be  legally  deputed  by 
him. 

2.  And  be  it  further  enacted,  that  if  any  sheriff,  mayor,  baQiff,  or  other 
returning  officer  shall  admit  any  person  to  be  polled  without  taking  such 
oath  or  affirmation,  if  demanded  as  aforesaid,  such  returning  officer  shall 
forfeit  the  sum  of  one  hundred  pounds,  to  be  recovered  in  manner  afore- 
said, together  with  full  costs  of  suit;  and  that  if  any  person  shall  vote  or 
poll  at  such  election,  without  having  Jirtt  taken  the  oath,  or  if  a  Quaker^ 
having  made  his  affirmation  as  aforesaid,  if  demanded,  such  person  shall 
incur  the  same  penalty  which  the  officer  is  subject  to  for  the  offence  above 
mentioned. 

3.  And  be  it  further  enacted,  by  the  authority  aforesaid,  that  every 
sherifi^  mayor,  bailiff,  headborough,  or  other  person  l)eing  the  returning 
officer  of  any  member  to  serve  in  parliament,  snail  immediately  after  the 
reading  the  writ,  or  precept  for  the  election  of  such  member,  take  arid 
subscribe  the  following  oath ;  viz. 

i,  A.  B,,do  solemnfy  iwear,  that  I  have  not,  directly  nor  indirectly,  re- 
ceived any  turn  or  sums  (if' money,  office,  place  or  employment,  gratuity  or 
reward,  or  any  bond,  bill,  or  note,  or  any  promise  or  gratuity  whatsoever, 
either  by  myself,  or  any  other  person  to  my  use,  or  benefit  or  advantage,  for 
making  any  return  at  the  present  election  of  members  to  serve  in  parliament  ; 
and  I  will  return  such  person  or  persons  as  shall,  to  the  best  of  my  judg- 
ment, appear  to  me  to  have  the  majority  of  legal  votes. 

Which  oath  any  justice  or  justices  of  the  peace  of  the  said  county,  city, 
corporation,  or  borough,  where  such  election  shall  be  made,  or  in  bis  or 
their  absence  any  three  of  the  electors,  are  hereby  required  and  authorized 
to  administer :  and  such  oath  so  taken,  shall  be  enteived  among  the  records 
of  the  sessions  of  such  county,  city,  corporation,  and  borough,  as  aforesaid. 

4.  And  be  it  enacted  by  the  authority  aforesaid,  that  such  votes  shall 
be  deemed  to  be  l^al  which  have  been  so  declared  by  the  last  determina- 
tion of  the  House  of  Commons;  which  last  determination  concerning  any 
county,  shire,  city,  borough,  cinque  port,  or  place,  shall  be  final,  to  all 
intents  and  purposes  whatsoever,  any  usage  to  tne  contrary  notwithstand- 
ing. 

5.  And  be  it  further  enacted,  by  the  authority  aforesaid,  that  if  any 
returning  officer,  elector,  or  person  taking  the  oath  or  affirmation  herein- 
before mentioned,  shall  be  guilty  of  wilful  and  corrupt  perjury,  or  of  false 
affirming,  and  be  thereof  convicted  by  due  course  of  law,  he  shall  incur 
and  suffer  the  pains  and  penalties  which  by  law  are  enacted  or  inflicted 
in  cases  of  wilful  and  corrupt  peijury. 

6.  And  be  it  further  enacted,  by  the  authority  aforesaid,  that  no  penon 
convicted  of  wilful  and  corrupt  perjury  or  subornation  of  perjury  shall, 
after  such  conviction,  be  capable  of  voting  in  any  election  of  any  member 
or  members  to  serve  in  parliament 

7.  And  be  it  further  enacted,  by  the  authority  aforesaid,  that  if  any 
person,  who  hath  or  claimeth  to  have,  or  hereafter  shall  have  or  claim  to 
nave,  anv  right  to  vote  in  any  such  election,  shall  from  and  after  the  said 
twenty-fourm  day  of  June,  which  shall  be  in  the  year  of  our  Lord  1729, 
ask,  receive,  or  take  any  money  or  other  reward,  by  way  of  gift,  loan,  or 
other  device,  or  agree  or  contract  for  any  money,  gift,  office,  employment, 
or  other  reward  whatsoever,  to  give  his  vote,  or  to  refuse  or  forbear  to 
give  his  vote  in  any  such  election,  or  if  any  person  by  himself,  or  any  per- 
son employed  by  him,  doth  or  shall,  by  any  gift  or  reward,  or  by  any 
promise,  agreement,  or  security  for  any  gift  or  reward,  corrupt  or  procure 
any  person  or  persons  to  give  his  or  their  vote  or  votes,  or  to  forbear  to 
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give  bis  or  their  vote  or  votes  in  any  such  election,  such  person  so  offend-     Dutia  at 
ing  in  any  of  the  cases  aforesaid  shall  for  every  such  offence  forfeit  the     Election, 
sum  of  ^ve  hundred  pounds  of  lawful  money  of  Great  Britain,  to  he  re-  penalty  of 
covered  as  hefore  directed,  together  with  full  costs  of  suit ;  and  every  person  qoqi, 
ofiending;  in  any  of  the  cases  aforesaid,  from  and  after  judement  obtained 
against  him  in  any  such  action  of  debt,  bill,  plaint,  or  information,  or 
summary  action  or  prosecution,  or  being  any  otherwise  lawfully  convicted 
thereof,  shall  for  ever  be  disabled  to  vote  in  any  election  of  any  member 
or  members  to  parliament,  and  also  shall  for  ever  be  disabled  to  hold,  Disability, 
exercise,  or  enjoy  any  office  or  franchise  to  which  he  and  they  then  shall 
or  at  any  time  afterwards  may  be  entitled,  as  a  member  of  any  city,  bo- 
rough, town  corporate,  or  cinque  port,  as  if  such  person  was  naturally  dead. 

8.  And  be  it  further  enactea,  by  the  authority  aforesaid,  that  if  any  Oflenilers 
person  offending  against  this  Act  shall,  within  the  space  of  twelve  months  in  twelve' 
next  after  such  election  as  aforesaid,  discover  any  other  person  or  persons  mooths after 
offending  against  this  Act,  so  that  such  person  or  persons  so  discovered  tbeelectioo, 
be  thereupon  convicted,  such  person  so  discovering,  and  not  having  been  discoveriDg 
before  that  time  convitted  of  any  offence  against  this  Act,  shall  be  indem-  others,  in- 
nified  and  discharged  from  all  penalties  and  disabilities  which  he  shall  demnified. 
then  have  incurred  by  any  offence  against  this  Act. 

9.  And  for  the  more  effectual  observance  of  this  Act,  be  it  enacted,  The  Act  to 
that  all  and  every  of  the  sheriffs,  mayors,  bailiffs,  and  other  officers  to  be  read  by 
whom  the  execution  of  any  writ  or  precept  for  electing  any  member  or  the  iheriff, 
members  to  serve  in  parliament,  shall  belong  or  appertain,  shall  and  are  ^c.  after 
hereby  required  at  the  time  of  such  election,  immediately  after  the  reading  reading  the 
such  writ  or  precept,  to  read  or  cause  to  be  read  openly  before  the  electors  ^'^'f  ^^^  ^^ 
there  assembied,  this  present  Act,  and  eveir  clause  therein  contained;  '*«9"«»*'f»* 
and  the  same  shall  also  openly  be  read  once  in  every  year  at  the  general  *^^^*V^^ 
quarter  sessions  of  the  peace,  to  be  holden  next  after  Easter,  ror  any  ^^^^'* 
county  or  city,  and  at  every  election  of  the  chief  magistrate  in  any  borough, 

town  corporate,  or  cinque  port,  and  at  the  annual  election  of  magistrates 
and  town  conndllors  for  every  borough  within  that  part  of  Great  Britain 
called  Scotland. 

10.  And  be  it  further  enacted,  by  the  authority  aforesaid,  that  every  sheriff  &c. 
sheriff*,  under-sherif!)  mayor,  bailifl^  and  other  officer  to  whom  the  execu-  oflendiiig. 
tion  of  any  writ  or  precept  for  the  electing  of  members  to  serve  in  parlia- 
ment doth  belong,  for  every  wilful  offence,  contrary  to  this  Act,  shall  for- 
feit the  sum  of  fifty  pounds,  to  be  recovered,  together  with  full  costs  of  Penalty, 
suit,  in  the  manner  before  directed. 

11.  Provided  always,  and  it  is  hereby  declared  and  enacted  by  the  au-  pf^secu- 
thority  aforesaid,  that  no  person  shall  be  made  liable  to  any  incapacity,  tioDs  to 
disability,  forfeiture,  or  penalty,  by  this  Act  laid  or  imposed,  unless  pro-  commeDce 
secution  be  commenced  within  two  years  after  such  incapacity,  disability,  within  two 
forfeiture,  or  penalty  shall  be  incurred,  or  in  case  of  a  prosecution,  the  yf  *>/>• 
same  be  carried  on  without  delay ;  any  thing  herein  contained  to  the  con-  ^^i^  section 
trary  notwithstanding.  explained 

Dy  \7  \j%  JLf 
c.  38. 

He  then  calls  upon  the  electors  to  name  the  candidates. 

If  no  more  candidates  are  nominated  than  are  required  by  the  Nomioa- 
writ  to  be  returned,  the  Sheriff,  as  returning  officer,  has  no  au-  ^*°"' 
thority  to  open  a  poll  to  allow  time  for  the  appearance  of  another 
candidate,  but  is  bound  forthwith  to  return  those  nominated  $  if 
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Duties  at    more  are  nominated  than  are  required  by  the  writ  to  be  returned, 
^^'^"'     the  election  is  to  be  made  by  the  view  or  by  the  poll. 

Note,  however,  that  a  fresh  candidate  may  be  proposed  at  any 
time  during  thepoUf  and  his  election  will  be  good  (d)» 

An  election  An  election  by  the  view  is  where  it  is  made  with  the  consent 
by  the  view.  q(  i\^q  freeholders  then  present^  and  no  poll  is  required  for  de- 
Election  by  termination  thereof  (e) ;  an  election  by  the  poll  is  where  the 
the  poll.       pqUs  q(  (he  electors  are  numbered. 

It  appears  from  the  earliest  cases  that  the  SheriflP  was  not  bound 
to  grant  a  poll  unless  a  real  doubt  arose  as  to  the  majority  of 
the  persons  then  present^  but  it  being  now  established  that  the 
voters  need  not  be  present  at  the  reading  of  the  writ,  it  neces- 
sarily follows  that  the  number  or  expression  of  those  present  at 
SheriiFrouit  the  reading  of  the  writ  is  no  rule,  and  that  without  regard 
ffddy  le-    ^^^^^  ^^  Sheriff  must  grant  a  poll  when  duly  demanded,  that 
manded.       is  either  by  a  candidate  or  elector  (/) ;  if  he  refuse  to  grant  the 
poll  when  thus  legally  demanded,  the  election  would  be  void 
and  the  Sheriff  as  returning  officer  severely  punished  (g). 

When  no  But  if  afler  such  demand  no  votes  are  tendered  within  a  rea- 

tendenld  sonable  time,  he  may  return  according  to  the  view.  In  West- 
within  a  minster,  1661,  the  High  Bailiff  waited  above  half  an  hour  afler 
the  appointment  of  poll  clerks  to  take  the  poll  which  had  been 
demanded,  but  no  votes  being  tendered  he  returned  the  candi- 
dates with  the  majority  on  the  view,  and  it  was  resolved  that 
they  were  duly  elected  (A). 


reasonable 
time. 


When  poll  When  once  the  poll  has  been  granted,  the  Sheriff  must  pro- 

'^a^^ted  ^^^^  ^^'^  *^'  although  the  party  who  demanded  it  should  waive 

must  pro-  it  or  disturb  the  proceedings,  otherwise  the  election  will  be 

^•«^-  void  (0. 


CaDdidate*8       After  the  nomination  of  the  candidates, 
aualifica- 


tlOD. 


(a)  Bristol,  I  Dottgl.  245 ;  Mont-  Com.  Dig.  289 ;  I  Journ.  677,  729, 

gomery,  15  Journ.  94 ;  1  Heyw.  376 ;  814,  890 ;  9  Journ.  1 10  ;  see  also  7  & 

1  Peckw.  83,   Penryn,  1827;    "Not-  8  Will.  3,  c.  25,  s.  3 ;  and  25  Geo.  3, 

tingham  cast,  1  Peckw.  81—85.  c.  84,  s.  1. 

(e)  7  &  8  Will.  3,  c.  25,  s.  3.  (h)  8  Journ.  280;  1  Heyw.  370. 

(/)  1  Heyw.  360,  367.  (i)  1  Whitelock,  387 }  Glan.  133, 

(g)  Glanv.  76,81;  4  Inst.  48;  4  141;  4  Inst.  48. 
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'^  3.  £very  candidate  at  any  election  of  a  member  or  members  to  serve    DutUi  at 
in  parliament  for  any  county,  riding,  part,  or  division  of  a  county,  city,     Eleetion, 
borough  or  cinque  port  as  aforesaid,  shall,  upon  a  reasonable  request  ^     ,., 
made  to  him  at  tbe  time  of  such  election,  or  at  any  time  before  the  day  ^^  elections 
named  in  the  writ  of  summons  for  the  meeting  of  parliament,  by  or  on  ^  ^^^^  ^j^^ 
behalf  of  «n^  candidate  at  such  election,  or  by  any  two  or  more  registered  following 
electors  havmg  a  right  to  vote  at  such  election,  make  and  subscribe  a  de-  declaration, 
claration  to  the  purport  or  effect  following,  such  request  to  be  in  writing,  if  required, 
and  signed  by  the  candidate  or  the  said  two  or  more  electors ;  (that  is  to  say,) 

*  J  A.  B.  do  solemnly  and  sincerely  declare,  that  I  am  to  the  best  of  my  knovy-'  Form  of  de« 
'  ledge  and  belief  duly  qualified  to  be  elected  as  a  member  of  the  House  of  claration. 

'  Commons,  according  to  the  true  intent  and  meaning  of  the  Act  passed  in  the 

*  Second  Year  of  the  reign  of  Queen  Victoria,  intituled  **  An  Act  to  amend 
'  the  Laws  relating  to  the  Qualification  of  Members  to  serve  in  Parlia- 

*  ment,"  and  that  my  qualification  to  be  so  elected  doth  arise  out  of  [here 
'  let  the  party  state  the  nature  of  his  qualification,  as  the  case  may  be;  if 
'  the  same  ariseth  out  of  lands,  tenements  or  hereditaments,  let  him  state 
'  the  barony  or  baronies,  parish  or  parishes,  township  or  townships,  pre- 

*  cinct  or  precincts,  and  also  the  county  or  counties,  in  which  such  lands, 

*  tenements  or  hereditaments  are  situate,  and  also  the  estate  in  the  said 
'  lands,  tenements  or  hereditaments,  or  in  the  rents  or  profits  thereof,  of 
'  or  to  which  he  is  seised  or  entitled;  or  if  the  same  ariseth  out  of  personal 

*  estate  or  effects  let  him  state  of  what  nature  and  where  situate  such  per- 
'  sonal  estate  or  effects  are,  and  what  interest  he  hath  in  such  personal 

*  estate  or  effects,  and  upon  what  securities  and  in  whose  names  the  same 

*  are  vested,]  as  hereunder  set  forth,* 

And  the  election  and  return  of  any  person  who,  upon  such  request  as 
aforesaid,  shall  wilfully  refuse  or  neglect  to  make  and  subscribe  the  said 
declaration  within  twenty-four  hours  after  such  request  shall  have  been 
so  made,  shall  be  void. 

**  4.  And  be  it  enacted,  that  the  said  declaration  shall  be  made  before  Before 
the  returning  officer  at  any  election,  or  a  commissioner  for  that  purpose  whom  de- 
lawfully  appointed,  or  any  justice  of  the  peace  within  the  united  kingdom  claration  to 
of  Great  Britain  and  Ireland;  and  the  said  returning  officer,  commissioner  be  made. 
or  justice  of  the  peace  before  whom  the  said  declaration  shall  be  made  is  Declaration 
hereby  required  to  certify  the  making  thereof,  when  the  same  shall  have  to  be  certi- 
been  made  in  England  or  Wales,  unto  the  High  Court  of  Chancery,  or  to  fied,  under 
the  Court  of  Queen's  Bench  in  England,  and  when  the  same  shall  have  penalty, 
been  made  in  Ireland  unto  the  High  Court  of  Chancery  or  to  the  Court  of 
Queen's  Bench  in  Ireland,  within  three  months  after  the  making  of  the 
same,  under  the  penalty  of  forfeiting  the  sum  of  one  hundred  pounds ;  to 
wit,  one  moiety  thereof  to  the  Queen,  and  the  other  moiety  thereof  to 
such  person  or  persons  as  will  sue  for  the  same,  to  be  recovered,  with  full 
costs  of  suit,  by  action  of  debt  or  information,  in  any  of  her  majesty's 
Courts  of  Record  at  Westminster  or  Dublin  respectively. 

"  5.  And  be  it  enacted,  that  no  fee  or  rewani  shall  be  taken  for  admi-  Fees  for  ad- 
nistering  any  such  declaration,  or  making,  receiving  or  filing  the  certificate  ministering 
thereof,  except  one  shilling  for  administering  the  declaration,  and  two  and  filing 
shillings  for  making  the  certificate,  and  two  shillings  for  receiving  and  declaration, 
filing  the  same,  to  be  paid  by  the  person  or  persons  requiring  such  decla- 
ration to  be  made,  under  the  penalty  of  twenty  pounds,  to  be  recovered 
and  divided  as  aforesaid"  (/c). 

Certificate  of  Declaration, 
I  do  hereby  humbly  certify  that  C.  D.,  one  of  the  candidates  for  the 

— II    ■ ___■!■  -  -       -  __--_■-  ,  ^        ^^  ^ 

{k)lU2  Vict. c.  48. 
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Dutifi  at     Eastern  Divinon  of  the  counly  of  C.,  being  first  ddj  leqocrted  in  that 
Eltetlen.     behalf  did,  on  the  6ay  of  ,  a«  d.  1839,  swear  before  me  (the 

returning  officer  therein,  and  duly  empowered  to  administer  to  him  the 

said  oath,)  that  he,  to  the  best  of  bis  knowledge  and  bdid^  was  dnhr  ifaar 
]ified  to  be  elected  as  a  member  of  the  Honse  of  Conunons  aooormng  to 
the  true  intent  and  meaning  of  the  Act  passed  in  the  second  year  of  the 
reign  of  Queen  Victoria,  intituled  *'  An  Ad  to  amend  the  Ijtw$  rdatimg  to 
the  Qualification  rf  Members  to  tenoe  in  Parliament.^ 

G.  A»f  Betnming  Oflfeer* 


Not  to  tx'        **  9.  Profided  always,  and  be  it  enacted,  dbat  nothing  in  this  Act 

lend  to  the    tajged  shall  extend  to  either  of  the  Univernties  in  that  mat  of  Grot 

ncmben  for  Britain  called  England,  or  to  the  University  of  Trinity  CJl^e,  Dublin, 

the  1/  mver-   j^  Irelandy  or  to  any  member  or  members  elected  and  returned  to  serre  in 

"^  *  parliament  by  any  of  die  said  Universities,  but  that  they  and  each  of  them 

may  elect  and  retom  members  to  reprcaent  them  in  parliament,  amd  diat 

the  members  so  elected  and  returned  may  sit  and  vote  in  die  Home  of 

Commons,  notwithstanding  such  members  or  any  of  them  may  not,  at  the 

time  of  their  election  and  return,  or  afterwardi^  passpis  any  such  qoalifi- 

cation  as  is  herein  required,  or  deliver  in  sndi  paper,  or  mase  or  subscribe 

such  declaration  as  is  herein  required,  any  thing  herein  contained  to  the 

°^|f^  *be      contrary  notwithstanding :  profided  also,  that  nothing  in  this  Act  coo- 

^|!*°*'|"*     tained  shall  extend  to  make  the  eldest  ton  or  heir  apparent  of  any  peer  or 

of  peen,        ^^^^  ^  parliament,  or  of  any  person  qualified  by  this  Act  to  aerre  as 

kutt^t  of  the  shire,  incapable  of  being  elected  and  returned,  or  of  sitting 

and  voting  as  a  member  of  the  House  of  Commons  in  any  parliament.'' 

If  a  demand  of  poll  be  made,  the  Court  must  be  adjoomed 

over  to  the  next  day  but  two  after  the  day  of  nomination,  onleM 

such  next  day  but  two  shall  be  Saturday  or  Smiday,  then  the 

adjournment  must  be  to  the  following  Monday  (J), 

hm  itc^         On  the  day  to  which  the  Court  has  been  adjourned,  the  poll 

tioo  to  com*  is  to  commence  at  nine  o'clock  in  the  forenoon  at  the  principal 

"B*"^'         place  of  election,  and  also  at  the  several  places  appointed  for 

CoDtiao.       taking  polls,  and  continue  two  successive  days ;  (that  is  to  say) 

for  seven  hours  on  the  first  day  of  polling,  and  for  eight  hours 

^^^'^"^  on  the  second  day ;  and  no  poll  shall  be  kept  open  later  than 

fomr  o'clock  in  the  afternoon  of  the  second  day  (m). 

^'^^'^  If  the  proceedings  at  the  election  be  interrupted  or  obstructed 

ease  of  in-     by  any  riot  or  open  violence,  the  Sherifif  or  his  deputy  cannot 

!f*?P^     juudly  close  the  poll  for  such  cause,  but  must  adjourn  the  poll 

•»--•*'•  VTui  place  onirwhere  the  inter^ption  or  obiructioo  Jte 

place  until  the  following  day,  and  if  necessary  {of  which  he  as 

rettuning  officer  is  judge)  shall  further  adjourn  the  same  ontfl 

such  interruption  or  obstruction  shall  have  ceased,  when  he 

shall  again  proceed  to  take  the  poll  at  such  place. 

(0  2  Win. 4, c 45, s. 62.  (w)8eet.01 
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Note.^^The  day  whereon  the  poll  it  so  adjourned  for  the     Dutietat 

cause  aforesaid  is  not,  as  to  such  place  where,  ^c.  to  be  reckoned        ^^"' 

one  of  the  two  days.  ^^^  ***• 

*^  day  on 

which  the 

And  whensoever  the  poll  is  adjourned  in  such  a  case  by  the  poWi«wi- 
_-.„,_  _  i.     ,    .  t      .  •        i.   1         1-  journed  IS 

Shentl  s  deputy,  he  must  forthwith  give  notice  of  the  adjourn-  calculated. 

ment  to  the  Sheriff,  who  shall  not  finally  declare  the  state  of  the  In  case  ad- 
poll  or  make  proclamation  of  the  members  chosen,  until  the  poll  io»»™"«°^ 
so  adjourned  at  such  place  shall  have  been  formally  closed  and  deputy, 
delivered  or  transmitted  to  the  Sheriff. 

In  case  of  any  disturbance  by  an  individual,  the  Sheriff  or  his  What  She- 
deputy  should  cause  him  to  be  taken  before  a  magistrate  to  be  ^^  with  an 

bound  over  to  keep  the  peace ;  the  Sheriff  cannot  commit  him  as  individual 

.  . .    /  \  who  dis- 

a  magistrate  (»).  ^^^y^  ^^ 

proceediogs. 

At  the  time  of  polling,  no  inquiry  is  to  be  permitted  as  to  the  What  ques- 

right  of  any  person  to  vote  except  as  follows,  and  that  only  by  p^^  ^  ^ 

the  Sheriff  or  his  deputy,  if  required  on  behalf  of  any  candidate,  voter. 

and  at  the  time  of  his  tendering  his  vote,  and  not  afterwards. 

The  following  questions,  or  any  of  them  and  no  other,  are  to  be 

put  to  a  voter,  viz.  (o). 

<<  1 .  Are  you  the  same  person  whose  name  appears  as  A,  B.  on  the 
roister  of  voters  now  in  force  for  the  county  of         ,  ^or  "  for  the 
riding,  parts  or  division,  &:c."  as  the  case  may  be,'] 

**  2.  Have  you  already  voted,  either  here  or  elsewhere,  at  this  election 
for  the  countv  of  >  [or  **  for  the  riding,  parts  or  division  of 

the  coun^  of  "  as  the  case  may  he,'*] 

''  3.  Have  you  the  same  qualification  for  which  your  name  was  origi- 
nally inserted  in  the  register  of  voters  now  in  force  for  the  county  of  , 
[or  **  for  the  riding,  &c,"  as  the  case  may  he,  specifying  in  each  ca$e 

the  particulars  of  the  qualijication  as  described  in  the  register]," 

As  to  the  sufficiency  of  the  answer  returned  to  any  of  the  three 
questions,  the  Sheriff  or  his  deputy  acts  in  a  judicial  character, 
and  it  is  therefore  for  him  to  exercise  his  discretion  thereon,  and 
reject  or  admit  the  vote  accordingly  (p).  The  wilfully  making 
false  answers  to  any  of  these  questions  is  an  indictable  misde- 
meanor. 

In  addition  to  these  three  questions,  the  Sheriff  or  his  de- 


(n)  Spilsbury  v.  MickUthwaite,  1  (o)  See  an(«,  p.  143. 

Taunt.  Rep.  146.  (p)  AnU,  153. 
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Election. 


Duties  at  puty,  Or  the  Commissioners  (if  any),  must,  if  required  on  behalf 
of  any  candidate^  at  the  time  of  tendering  a  vote,  administer  the 
following  oath  or  affirmation,  as  the  case  may  be. 


Oath  of  Identity. 

"  You  do  swear  [or,  being  a  Quaker  or  Moravian,  "  do  affirm,"]  that 
you  are  the  same  person  whose  name  appears  as  ^.  B.  on  the  register  of 
voters  now  in  force  for  the  county  of  ,  [or  "  for  the  riding,  &c."] 
and  that  you  have  not  before  voted,  either  here  or  elsewhere,  at  the  pre- 
sent election  for  the  said  county,  [or  "  for  the  said  riding,  &c."] 
So  help  me  God." 

No  voter  at  any  election  is  to  be  required  to  take  any  oath 
but  the  one  above-mentioned,  either  in  proof  of  his  freehold,  resi- 
dence, age,  or  other  qualification  or  right  to  vote  {q), 

'  At  the  poll,  and  immediately  before  the  voter  is  admitted  to 
poll,  the  officer  presiding,  if  demanded  by  either  of  the  candi- 
dates, or  of  any  two  of  the  electors,  shall  administer  to  him  the 
following  oath. 

Bribery  Oath  (r). 

I,  ^.  B.  do  swear  {or,  being  one  of  the  people  called  Quaker$,  I,  A.  B. 
do  solemnly  affirm,]  I  have  not  received  or  had,  by  m3rself  or  any  person 
whatsoever  in  trust  for  me,  or  for  my  use  or  benefit,  directly  or  indurectly, 
any  sum  or  sums  of  money,  office,  place,  or  emolument,  gifl  or  reward, 
or  any  promise,  or  security  for  any  money,  office,  employment  or  gift 
in  order  to  give  mv  vote  at  this  election,  and  that  I  have  not  been  be- 
fore polled  at  this  election. 

Oaths  of  ^^^  oaths  of  allegiance  and  supremacy  (s)  must  also  be  admi- 

allegiance,    nistered  to  a  voter  by  the  returning  officer,  if  requested  by  any 

one  of  the  candidates — also  the  oath  of  abjuration  if  requested 

by  any  candidate,  or  any  person  present  (i). 


&c. 


Roman 
Catholics. 


Her  Majesty's  subjects  professing  the  Roman  Catholic  reli- 
gion, instead  of  the  oaths  of  allegiance,  supremacy,  and  abjura- 
tion, must  take  and  subscribe  the  oath  prescribed  by  the  statute 


(q)  Sect.  58. 

(r)  Bribery  oath  must  be  adminis- 
tered by  the  returning  officer  and  not 
by  a  commissioner,  2  Geo.  2,  c.  24, 
and  43  Geo.  3,  c.  74 ;   ante,  p.  183. 

(«)  7&8  Will.  3,  c.27,  8.  19;  1 
Geo.  1,  St.  2.  c.  13. 

(t)  6  Ann,  c.  23 ;  6  Geo.  3,  c.  63 ; 


as  to  Quakers  see  Wordsworth's  Elect. 
Law,  113 ;  also  ante,  p.  21 ;  using  the 
word  "  declare"  instead  of  *'  swear  ;** 
*•  renounce"  instead  of  "  abjure;" 
*'  wicked"  instead  of  *'  damnable  ;* 
oniittine  the  words  "  upon  the  true 
faith  oj  a  Christian.** 
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of  10  Geo.  4,  c.  7.    For  the  forms  of  all  which  we  beir  leave  to    Dutui  at 
refer  to  a  former  folio  instead  of  transcribing  them  again  («).  ^^*^' 

It  will  not  unfrequently  occur  that  an  individual  whose  claim  Tender  of  a 
to  be  on  the  register  has  been  rejected  by  the  revising  barrister  2*?  "J*°f' 
will  tender  his  vote  now,  (and  it  is  of  vital  importance  that  he  ing  barns- 
should  tender  it  as  well  with  the  view  of  appealing  against  the  ^^* 
revising  barrister's  decision  as  to  his  right,  as  of  forming  the 
ground  work  of  a  petition  to  the  House  of  Commons  against 
the  return,)  should  a  vote  of  such  kind  be  tendered  the  return- 
ing officer,  or  his  deputy,  must  enter  the  same  upon  the  poll 
book,  distinguishing  the  same  from  the  votes  admitted  and  al- 
lowed at  such  election  (x). 

At  the  close  of  each  dmfs  poll  the  poll  clerks  must  enclose  and  What  are  to 
seal  their  several  books  and  publicly  deliver  them,  so  enclosed  **^.u°5f 
and  sealed,  to  the  Sheriff,  Under-sheriff,  or  Sheriff's  deputy,  books  each 
presiding  at  the  poll,  who  is  to  give  a  receipt  for  the  same  ;  and  '**5^** 
who  on  the  commencement  of  the  poll  on  the  second  day  must 
deliver  them  back  so  enclosed  and  sealed  to  the  persons  from 
whom  be  received  them  (y). 

At  the  final  close  of  the  poll  the  poll  clerks  must  deliver  the  ^^  ^jjg  y-^^^ 
books  as  before  to  the  presiding  officer,  who  forthwith  must  de-  cbse  of  the 
liver  or  transmit  them  so  enclosed  and  sealed  to  the  Sheriff,  or  ^  ' 
his  Under-sheriff,  who  is  to  receive  and  keep  all  the  poll  books 
unopened  until  the  re-assembling  of  the  Court  on  the  next  day  Sheriff's 
hut  one  after  the  close  of  the  polls  unless  such  next  day  but  one  duties  in  de- 
be  Sunday  and  then  on  the  Monday ;  when  he  shall  openly  state  of  the 
break  the  seals  thereon — cast  up  the  numbers  of  votes  as  they  poll* 
appear  on  the  said  several  books — and  openly  declare  the  state 
of  the  poll,  and  then  make  proclamation  of  the  member  or  mem-  Proclama- 
bers  chosen ;  which  proclamation  must  not  be  later  than  two  ^^^°* 
o'clock  in  the  aflernoon  of  the  same  day. 

Any  person  is  entitled  to  a  copy  of  the  poll  on  payment  of  a 
reasonable  charge  for  writing  it  (z). 

The  return  to  the  writ  is  by  indentures  between  the  Sheriff 
and  electors,  but  more  of  this  under  its  proper  head. 

(u)  AnU,  p.  22.  (y)  Ibid,  s,  65. 

(s)  2  Will.  4,  c.  45,  s.  59.  (s)  7  &  8  Will.  3,  c.  25,  8.  6. 
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£f  ^ff  **  CITIES  AND  TOWNS. 

(Being  Counties  of  themselves,) 

No  times  No  particular  time  is  fixed  by  statute  law  as  to  the  com- 

fortbe  com^  mencement  of  the  election,  and  the  time  therefore  rests  entirely 

mencement  with  the  Sheriff  as  returning  officer, 
of  the  elec- 
tion. ... 
Place  ^^  ^^  '^^  place  of  election  it  is  provided  by  sect.  68  of  the 

Reform  Act,  "  that  no  nomination  shall  be  made  or  election 
holden  of  any  member  for  any  city  or  borough  in  any  church, 
chapel,  or  other  place  of  public  worship.*' 

Returning         On  the  day  appointed  by  him,  afler  proclamation  for  silence, 

duties  at       ^®  must  read  his  authority  to  hold  the  court  (the  writ  of  sum- 

deciion.       mons  or  precept  as  the  case  may  bCf)  take  and  subscribe  the 

bribery  oath — read,  or  cause  to  be  read  openly,  the  Bribery  Act, 

and  proceed  just  in  the  same  manner  as  before  laid  down  for  his 

guidance  in  county  elections. 

Duration  of       By  the  Reform  Act  the  poll  might  remain  open  two  days,  but 

^  *  by  a  more  recent  statute  (a)  it  is  limited  to  one  day. 

Hours  of  The  polling  is  to  commence  according  to  the  same  statute  at 

'  eight  o'clock  in  the  forenoon  of  the  day  next  following  the  day 

fixed  for  the  election,  and  to  close  at  four  o'clock.     When  the 

next  day  is  a  Sunday^  Good  Friday^  or  Christmas-day  (fr),  then 

on  the  following  day. 

Questions  to      The  questions  to  be  put  to  the  voters  at  the  time  of  poUing 
be  put  to  a    ^j.g  ^^  ^2cme  as  at  county  elections,  only  substituting  "  city.^r 
town**  for  "  county^**  as  the  case  may  require. 

Oaths  of          The  oath  of  allegiance,  abjuration,  and  supremacy  can  no 
a  legiance,    iQ^gg^  |,g  tendered  to  a  voter ;  nor  any  oath  or  oaths  required  to 
be  taken  by  any  act  of  parliament  in  lieu  thereof,  as  for  in- 
stance, the  oath  appointed  for  Roman  Catholics  under  the.sta-* 
tute  of  10  Geo.  4,  c.  7{c). 
Adjourn-         In  case  of  riot  at  the  nomination  or  at  the  taking  of  the  poll, 
rumination    "' '"  enacted,  "  that  where  the  proceedings  at  any  election  shall 
or  of  poll  in  be  interrupted  or  obstructed  by  any  riot  or  open  violence,  whe- 
caseofriot. __. 

(a)  5  &  6  Will.  4,  c.  36,  s.  2.  booths,  &c.  and  number  of  voters   al- 

(6)    As    to  the    arrangement   of      lowed  to  poll  at  each,  see  ante,  p.  180. 

(0  5&6Will.  4,  c.36,s.6. 
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ther  such  proceedings  shall  consist  of  the  nomination  of  candi-     Duties  at 
dates  or  of  the  taking  the  poll,  the  Sheriff  or  other  returning  of-     ^^ctum, 
ficer,  or  the  lawful  deputy  of  any  returning  officer,  shall  not  for 
such  cause  terminate  the  business  of  such  nomination,  nor  finally 
close  the  poll,  but  shall  adjourn  the  nomination  or  the  taking  the  poll 
at  the  particular  polling  place  or  places  at  which  such  interrup- 
tion or  obstruction  shall  have  happened  until  the  following  day, 
and,  if  neccessary,  shall  further  adjourn  such  nomination  or  poll, 
as  the  case  may  be,  until  such  interruption  or  obstruction  shall 
have  ceased,  when  the  returning  ofHcer  or  his  deputy  shall  again 
proceed  with  the  business  of  the  nomination  or  with  the  taking  the 
poll,  as  the  case  may  be,  at  the  place  or  places  at  which  the  same 
respectively  may  have  been  interrupted  or  obstructed ;  and  the 
day  on  which  the  business  of  the  nomination  shall  have  been 
concluded  shall  be  deemed  to  have  been  the  day  fixed  for  the 
election,  and  the  commencement  of  the  poll  shall  be  regulated 
accordingly  ;  and  any  day  whereon  the  poll  shall  have  been  so 
adjourned  shall  not  as  to  such  place  or  places  be  reckoned  the 
day  of  polling  at  such  election,  within  the  meaning  of  this  Act ; 
and  whenever  the  poll  shall  have  been  so  adjourned  by  any  de- 
puty of  any  Sheriff  or  other  returning  officer,  such  deputy  shall 
forthwith  give  notice  of  such  adjournment  to  the  Sheriff  or  re- 
turning officer,  who  shall  not  finally  declare  the  state  of  the 
poll,  or  make  proclamation  of  the  member  or  members  chosen 
until  the  poll  so  adjourned  at  such  place  or  places  as  aforesaid 
shall  have  been  finally  closed,  and  the  poll  books  delivered  or 
transmitted  to  such  Sheriff  or  other  returning  officer,  any  thing 
hereinbefore  or  in  any  other  statute  to  the  contrary  notwith- 
standing :  provided  always,  that  this  Act  shall  not  be  taken  to 
authorize  an  adjournment  to  a  Sunday ;  but  that  in  every  case  in 
which  the  day  to  which  the  adjournment  would  otherwise  be  made 
shall  happen  to  be  a  Sunday^  Good  Friday,  or  Christinas  Day, 
that  day  or  days  shall  be  passed  over,  and  the  followipg  shall  be 
the  day  to  which  the  adjournment  shall  be  made/* 

In  all  other  respects  the  proceedings  are  the  same  as  at  county 
elections.  

RETURN, 

As  to  the  ancient  (d)  mode  of  making  the  return  we  briefly  Ancient 
■■ —  mode  of 


(rf)  IPeckw.  119,  n. 
o 
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^^um.  refer  to  the  following  authorities,  1  Peckw.  53 ;  4Dougl.  156;  1 
making  a  Roe  on  Elect.  742 ;  where  much  curious  matter  is  to  be  found 
return.  ^^  jjjg  subject. 

At  the  present  day  the  return  is  made  by  indenture  under  seal 

between  the  High  Sheriff  and  the  electors,  in  conformity  to  the 

By  inden-     statutes  of  7  Hen.  4,  c.  15,  and  the  8  Hen.  6,  c.  7 ;  the  former 

b^'^a/^  ^r*  ^^^^^^  required  the  indenture  to  be  under  the  seals  of  all  the 

electors  and  electors,  but  by  the  latter  statute  and  in  conformity  thereto  it 

!J}®  ^^^      now  is  made  between  the  High  Sheriff  of  the  one  part  and  a 
SheniF.  «        ,  ,  ,  >.      v  ,  i  f 

few  electors  {three  or  four)  by  name,  "  and  many  other  persons 

of  the  county  aforesaid  and  electors  of  knights  to  parliament  for 

the  said  county  of  the  other  part.** 

Indenture. 

This  indenture  made  in  the  full  county  of  York,  holden  at  the  castle 
of  York  in  and  for  the  said  coun^  on  Wednesday,  the         d^  of  , 

in  the  second  year  of  the  reign  of  our  sovereign  lady  Queen  V  ictorla,  by 
the  grace  of  God  of  the  united  kine^dom  of  Great  Britain  and  Ireland 
Queen,  defender  of  the  faith,  and  so  forth,  and  in  the  year  of  our  Lord 
1839;  Between  A.  B.,  Esq.,  High  Sheriff  of  the  said  county  of  the  one 
part,  and  C,  D.,  £.,  F,,  and  many  other  persons  of  the  county  aforesaid, 
and  electors  of  knights  to  parliament  for  the  said  county,  of  the  other 
part:  Witnesseth  that  proclamation  being  made  by  tihe  said  Sheriff  by 
virtue  of  and  according  to  a  writ  of  our  sovereign  lady  the  Queen,  di- 
rected to  the  said  Sheriff  and  hereunto  annexed,  for  the  election  of  two 
knights  of  the  most  fit  and  discreet  of  the  said  county,  girt  with  swords, 
to  serve  in  a  certain  parliament  to  be  holden  at  the  city  of  Westminster 
on  the  dfiy  of  next  ensuine;  the  said  parties  to  these  presents, 

together  with  the  major  part  of  the  electors  for  tne  county  aforesaid,  pre- 
sent in  the  full  county  of  York,  at  the  castle  of  York  aforesaid,  on  the 
day  of  the  date  hereof,  by  virtue  of  the  said  writs,  and  according  to  the 
force  and  effect  of  divers  statutes  in  that  case  made  and  provided  herein 
in  the  said  full  county  of  York,  hy  unanimous  assent  and  consent,  freely 
and  indifferently  elected  and  chose  two  knights  of  the  most  fit  and  dis- 
creet of  the  said  county,  girt  with  swords,  to  wit.  Sir  G,  M.,  Bart.,  and 
G,A,oi  ,  Esq.,  to  be  knights  to  the  said  parliament  so  to  be  holden 
at  the  day  and  place  in  that  behalf  hereinbefore  mentioned  for  the  com- 
monalty of  the  county  of  York  (e) ;  giving  and  granting  to  the  aforesaid 
knights  full  and  sufficient  power  for  themselves  and  the  commonalty  of 
the  same  county,  to  do  and  consent  to  those  things  which  in  the  said  par- 
liament, by  the  common  council  of  the  kingdom  of  our  said  lady  the 
Queen  (by  the  blessing  of  God),  shall  happen  to  be  ordained  upon  the 
affairs  in  the  said  writ  specified.  In  witness  whereof  the  parties  to  these 
presents  have  interchangeably  put  their  hands  and  seals  the  day,  year,  and 
place  first  above  written.  A.  B.  (l.  s.) 

C.  (l.  8.) 

D.  (l.  s.) 
JE.  F.  (l.  s.) 

(e)  If  two  knights  or  burgesses  be      ral  election  there  is  but  one  iostru- 
elected  at  the  same  time  as  at  a  gene-      ment. 
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Mr.  Orrae  (/)  states  that  this  form  is  "  to  be  engrossed  on  the     Return, 
usual  stamp  for  deeds"     Mr.  Roe,  on  the  other  hand,  states  that  stamp, 
it  requires  no  stamp ;  and  as  I  am  not  able  to  discover  upon 
what  grounds  the  exemption  from  stamp  duty  is  claimed  for  this 
instrument,  I  am  inclined,  with  all  due  deference,  to  consider 
Mr.  Orme's  the  better  opinion. 

The  return  must  be  signed,  but  it  is  not  necessary  that  it  ¥**2i^ 
should  be  signed  by  any  of  the  electors  (g). 

There  ought  to  be  a  counterpart  of  the  indenture,  for  where  Counter- 
the  original  was  stolen  the  counterpart  was  holden  sufficient  (A).  P^* 

When  the  indenture  is  executed,  it  is  by  the  statute  of  7  Hen.  Hpw  trans- 
4,  c.  15,  to  be  tacked  to  the  writ,  and  both  (the  execution  of  the  tjjg  clerk  of 
writ  being  indorsed  on  the  back  of  the  instrument)  remitted  to  the  crown  in 
the  clerk  of  the  crown  in  Chancery,  into  whose  department  the      ^^^^'y' 
returns  are  made(t). 

The  writs  in  the  cases  of  the  County  Palatine  of  Lancaster  Return  of 

and  the  Cinque  Ports  are,  upon  their  return  by  the  chancellor  f"**  ^\. 
.  *^  ,  *'  Ltancasnire 

or  warden,  indorsed  mutatis  mutandis  as  follows : —  and  Cinque 


Return  of  Writ  in  Lancashire,  <^c. 

The  answer  of  the  Right  Honourable  Charles 

Lord  Holland,   Chancellor  of  the  County 

Palatine  of  Lancaster,  to  this  writ. 

By  virtue  of  this  writ  to  me  directed  and  delivered,  by  another  writ 

under  the  County  Palatine  of  Lancaster  within  mentioned  and  directed 

to  the  Sheriff  of  the  said  county,  I  commanded  the  said  Sheriff  as  within 

I  am  commanded,  which  said  Sherifi)  to  wit,  G.  A.,  Esq.,  in  answer  to 

the  said  writ  saith,  that  the  execution  of  the  said  writ  appears  in  certain 

indentures  hereunto  annexed. 

By  the  same  Chancellor. 

The  return  to  the  precept  is  by  indentures  between  the.  re- 
turning officer  and  electors  on  the  one  hand,  and  the  Sheriff  on 

the  other. 

Return  of  Precept, 

This  indenture,  made  in  the  liberty  of  W.,  in  the  county  of  M.,  the 
day  of  ,  in  the  second  year  of  the  reign,  &c.  between  Sir 

(/  )  App.  6.  The  ofiBcer,  however,  making  it  will 

(g)  10  Journ.359.  be  responsible  for   entrusting  it  in 

(h)  Liskeard,  23  Journ.  535, 536.  proper  hands.    Mr.  Roe  suggests  the 

(i)  The  law  does  not  point  out  any  person  elected  to  be  the  fittest  person 

particular  person  by  whom  any  return  to  be  the  bearer  of  his  own  return. 

IS  to  be  delivered  into  the  crown  office. 

o2 


Ports,  &CC. 
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C.  C,  Knt,  and  Sir  M.  M.,  Knt.,  Shei-ifT  of  the  county  of  M,  aforesaid, 
of  the  one  part,  and  J,  C,  Esq.,  Bailiff,  of  the  liberty  of  the  dean  and 
chapter  of  the  collegiate  church  of  St.  Peter's  W*,  in  the  county  afore- 
said,  of  the  other  part ;  witnesseth,  that  by  virtue  of  a  certain  precept 
directed  from  the  said  Sheriff  to  the  bailiff  and  sewed  to  this  indenture, 
proclamation  of  the  premises  in  the  said  precept  first  mentioned,  and  of 
the  day  and  place,  as  in  the  said  precept  is  directed  first  being  made,  the 
citizens  who  were  present  at  the  said  proclamation  have  freely  and  in- 
differently, according  to  the  form  of  the  statute  in  that  case  made  and 
provided,  and  according  to  the  tenor  and  effect  of  the  aforesaid  precept 
and  of  the  writ  in  the  said  precept  recited,  chosen  one  citizen  of  the  most 
discreet  or  sufficient  of  the  city  and  liberty  aforesaid,  that  is  to  say,  the 
Honourable  E.  C,  Esq.,  to  which  said  E.  C.  so  elected  the  aforesaid  citi- 
zens have  given  and  granted  full  and  sufficient  power  from  themselves 
and  the  commonalty  of  the  city,  town,  borough,  and  liberty  aforesaid, 
to  do  and  consent  to  those  things  which  at  the  said  parliament,  by  the 
common  council  of  the  said  kingdom,  with  God's  assistance,  shall  happen 
to  be  ordained  upon  the  affairs  in  the  said  precept  specified,  according  to 
the  form  and  effect  of  the  said  precept.  In  witness  whereof,  as  well  the 
said  Sheriff  as  the  aforesaid  bailffs  of  the  city,  town,  borough,  and  liberty 
aforesaid,  to  these  indentures  their  seals  have  interchangeably  put  the 
day  and  year  first  above  mentioned.  6.  C. 

M.M. 

J.C. 

In  some  places,  as  at  Westminster,  it  is  usual  for  some  of  the 
electors  to  join ;  it  is  then  to  be  indorsed  by  the  High  Sheriffi 
as  in  other  sub-returns. 

Sheriff  *s  Return. 

The  answer  of  Sir  G.  C,  Knt.,  and  Sir  M.  M., 
Knt,  Sheriff  of  the  county  of  M.,  to  this 
writ. 
By  virtue  of  this  writ  to  me  directed  and  delivered,  and  by  the  pre- 
cept hereunto  annexed  under  my  hand  and  seal  of  office,  and  directed 
to  the  returning  officer  of  the  said  borough,  I  commanded  the  said 
returning  officer  as  within  I  am  commanded,  which  said  returning  offi- 
cer, to  wit,  G.  A.f  Esq.,  in  answer  to  the  said  writ,  saith,  that  the  execu- 
tion of  the  said  writ  appears  in  certain  indentures  hereunto  annexed. 

By  the  same  Sheriff. 

By  whom         As  the  precept  should  be  directed  and  delivered  to  the  proper 
"*"'^  returning  officer  of  the  borough  so  he  is  the  only  person  who 

can  make  a  good  return  to  the  High  Sheriff;  and  if  not  made 
by  the  proper  returning  officer  the  High  Sheriff  should  not  exe- 
cute the  indentures.  Note,  however,  that  the  return  of  an 
officer  de  facto  is  sufficient,  although  he  may  not  have  complied 
with  all  the  legal  forms  necessary  to  sustain  his  election  to  the 
office  upon  ayuo  warranto  (Ar). 


(fc)  2  Heyw.  62,  63,  and  cases  cited  Dougl.  Rep.  668. 
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Wliere  an  Under-sheriff  executed  two  returns,  one  made  by  Xwo  returns 
a  person  not  named  in  the  precept,  the  other  by  the  proper  ™"«*  ^  ^^ 
oflScer,  and  returned  them  both,  he  was  committed  to  the  cus- 
tody of  the  Serjeant-at-arms  (Z). 

10  &  11  Will.  3,  c.  7. 

An  Act  far  preventing  irregular  Proceedings  of  Sheriffs  and  other  Return, 
Officers,  in  making  the  Returns  of  Members  chosen  to  serve  in  "^  *^  ™    ®' 
Parliament, 

For  preventing  abuses  in  the  returns  of  writs  of  summons  for  the  calling 
and  assembling  of  any  parliament  for  the  future,  or  writs  for  the  choice 
of  any  new  member  to  serve  in  parliament ;  and  to  the  end  such  writs 
may,  by  the  proper  officer  or  his  deputy,  be  duly  returned  and  delivered 
to  the  clerk  of  the  crown,  to  be  by  him  filed,  according  to  the  ancient  and 
legal  course ;  be  it  enacted  by  the  King's  most  excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  lords  spiritual  and  temporal,  and  com- 
mons, in  parliament  assembled,  and  by  authority  of  the  same,  that  the 
Sheriir,  or  other  officer  having  the  execution  and  return  of  any  such  writ 
which  shall  be  issued  for  the  future,  shall,  on  or  before  the  day  that  any  Writ,  when 
future  parliament  shall  be  called  to  meet,  and  with  all  convenient  expe-  returnable, 
dition,  not  exceeding  fourteen  days  afler  any  election  made  by  virtue  of 
any  new  writ,  either  in  person,  or  by  his  deputy,  make  return  of  the  same 
to  the  clerk  of  the  crown  in  the  High  Court  of  Chancery,  to  be  by  him 
filed  ;  and  the  Sheriff,  or  other  person  making  such  return,  shall  nay  to  Sheriff  to 
the  said  clerk  of  the  crown  the  ancient  and  lawful  fees  of  four  shillings,  pay  the  au' 
and  no  more,  for  every  knight  of  a  shire,  and  two  shillings,  and  no  more,  cient  fees, 
for  every  citizen,  burgess  or  baron  of  the  cinque  ports,  returned  into  the  ^c. 
said  Court,  to  be  by  him  filed ;  and  the  said  Sheriff  or  officer  shall,  by  and  charge 
virtue  of  this  Act,  charge  the  same  to  his  Majesty,  his  heirs  or  successors,  same  to  the 
and  have  allowance  thereof  in  his  account  in  the  Exchequer  or  elsewhere.  King. 

2.  And  whereas  by  an  Act  made  in  the  seventh  and  eighth  years  of 

the  reign  of  his  present  Majesty,  intituled.  An  Act  for  the  further  regU"  7  &  8  W.  3, 
lating  Elections  of  Members  to  serve  in  Parliament  j  and  for  the  preventing  c.25,  s.  1. 
irregular  Proceedings  of  Sheriffs  and  other  Officers  in  the  electing  and 
returning  such  Members,  it  is  provided  and  enacted,  that  the  officer,  on 
the  receipt  of  any  such  writ,  shall,  within  three  days  afler  such  his  re- 
ceipt, by  himself  or  proper  agent,  deliver,  or  cause  to  be  delivered,  a  pre- 
cept or  precepts  to  the  proper  officer  of  every  borough,  town  corporate, 
port  or  place  within  his  jurisdiction,  to  whom  the  execution  of  such  pre- 
cept doth  belong  or  appertain,  which  by  experience  hath  been  found  too 
short  a  time  for  the  performance  of  the  same  in  the  cinque  ports;"  be  it  OfHcerof 
therefore  enacted  by  the  authority  aforesaid,  that  from  henceforth  the  cinque  ports 
proper  officer  of  the  cinque '  ports  shall  be  allowed  six  days  from  the  re-  allowed  six 
ceipt  of  such  writ  for  the  delivery  of  the  precept,  according  to  the  purport  ^^^y*  f™™ 
of  the  said  Act ;  any  thing  in  the  said  Act,  or  any  other  law,  statute  or  receipt  of 
Usage  to  the  contrary  in  anywise  notwithstanding.  ^"'* 

3.  And  it  is  further  enacted  by  the  authority  aforesaid,  that  every  Sheriff,  &c. 
Sheriff  or  other  officer  or  officers  aforesaid,  who  shall  not  make  the  re-  not  making 
turns  according  to  the  true  intent  and  meaning  of  this  Act,  shall  forfeit  return. 


(/)  Liskeard,  2  Peckw.  327. 
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Penalty. 


Double 
return* 

Sheriff  no 
castiog  vote. 


for  every  such  offence  the  sum  of  five  hundred  pounds;  one  moiety 
whereof  shall  be  to  his  Majesty,  and  the  other  moiety  to  him  or  them 
that  shall  sue  for  the  same,  to  be  recovered  by  action  of  debt,  bill,  plaint 
or  information,  in  any  of  his  Majesty's  courts  of  record  at  Westminster, 
wherein  no  essoin,  protection,  privilege  or  wager  of  law  shall  be  allowed^ 
nor  any  more  than  one  imparlance. 

It  may  be  that  there  is  an  equality  of  votes,  if  so,  as  the 
Sheriff,  qu^  returning  officer  (m),  has  no  casting  vote,  he  must 
return  both,  just  as  if  two  were  required  by  the  writ  or  precept 
— this  is  called  a  double  return ;  other  cases  may  likewise  arise 
where  a  double  return  is  justifiable :  but  if  **  any  officer  wilfully, 
falsely,  and  maliciously  return  more  persons  than  are  required 
to  be  chosen  by  the  writ  or  precept,  an  action  with  double 
damages  may  be  had  against  him  and  the  parties  who  willingly 
procure  the  same  (n)"  independently  of  the  censure  and  punish- 
ment that  he  may  be  subjected  to  at  the  bar  of  the  House  of 
Commons. 


A  special 
return. 


Circumstances  may  occur  to  make  a  special  return^  as  where 
every  attempt  made  to  proceed  in  the  election  has  failed  because 
of  riot,  the  House  will  accept  of  such  a  return  ;  but  the  neces- 
sity for  such  a  return  must  be  very  apparent  to  justify  the 
officer  (o). 

Special  Return. 

By  virtue  of  the  writ  of  election  to  us  directed  (to  which  this  is  annex- 
ed), proclamation  being  made  of  the  premises  in  the  said  writ  mentioned, 
and  of  the  day  and  place,  as  by  the  said  writ  is  directed :  We  the  within 
named  Sheriffs  did,  m  obedience  thereto,  on,  &c.  proceed  in  order  to  cause 
two  citizens  of  the  most  sufficient  and  discreet  of  our  said  city,  freely  and 
indifferently  to  be  chosen  according  to  the  form  of  the  statute  in  such 
case  made  and  provided ;  when  there  appeared  as  candidates  A.  B.  and 
C  X).,  thereupon  a  poll  was  opened  in  the  usual  accustomed  manner  and 
proceeded  in  a  peaceable  and  orderly  way  for  about  the  space  of  half  an 
hour,  at  the  end  of  which  space  of  time  divers  persons,  and  particularly 
colliers  and  others  not  inhabitants  or  freemen  of  the  said  city,  to  the 
number  of  500  men  or  more,  with  a  blue  flag  carried  before  wem,  and 
having  blue  and  white  cockades  in  their  hats  (being  the  marks  and  badges 
by  which  the  party  of  the  said  A.  B.  was  distinguished),  tumultuously 
and  riotously  assembled  together  at  the  place  of  election,  and  did  disturb 
and  impede  the  said  election,  and  did  in  our  view  violently,  riotously  and 
outrageously  assault,  beat,  strip,  bruise  and  other>vise  illtreat  a  great  num- 
ber of  voters  attending  at  the  place  of  election  and  offering  to  poll  for  the 
said  C.  D.,  and  then  and  there  disturbed,  Impeded  and  obstructed  the 


(m)  1  Peckw.  16,  n.  (o). 
(n)  7  &  8  Will.  3,  c.  7,  s.  3. 


(o)  2  Peckw.  383;  Coventry,  38 
JourD.8;  2JourQ.22;  18Joarn.  21. 
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said  voters  from  giving  their  votes ;  the  said  rioters  and  disturbers  at  the 
same  time  openly  and  publicly  threatening  that  no  person  should  come  up 
to  poll  for  the  said  C.  X). :  Whereupon  we  a^oumed  the  said  poll  to  Mon- 
daif  the  11th  of  the  said  month  of  September,  and  continued  the  same,  by 
divers  other  adjournments  from  day  to  day,  to  the  in  order  that  the 

said  election  might  be  made ;  but  the  said  poll  was  disturbed  and  impeded 
from  time  to  time  by  like  tumults,  riots,  and  by  assaults  and  other  out- 
rages committed  upon  the  persons  of  many  voters  offering  to  poll  for  the 
said  C.  D.  by  the  said  rioters  and  disturbers :  And  we,  assisted  by  the 
magistrates  and  peace  officers,  endeavouring,  by  an  exertion  of  all  the 
power  and  authority  vested  in  us,  and  particularly  having  appointed  236 
additional  constables  to  preserve  the  peace,  to  suppress  the  said  tumults 
and  riots  and  to  remove  the  said  obstruction,  and  to  open  a  free  access  to 
the  booth  for  the  voters  on  both  sides  to  come  up  to  poll,  were,  notwith- 
standing, riotously  and  forcibly  assatdted  and  driven  back  and  otherwise 
illtreated,  to  the  imminent  danger  of  our  lives ;  and  the  voters  were  by 
number  and  force  violently  and  illegally  hindered  from  giving  their  votes,  so 
that  out  of  2000  voters  and  upwards  no  more  than  eighty-  three  were  polled 
and  a  free  election  could  not  be  had,  but  we  were  by  means  of  said 
tumultuous  and  illegal  force  interrupted  and  obstructed  in  the  execution 
of  the  said  writs  and  of  our  duty  as  officers  in  not  making  the  said  elec- 
tion ;  for  which  causes  aforesaid  we  did  not  cause  to  be  elected,  nor  could 
we  cause  to  be  elected,  two  citizens  of  the  said  city  and  county  according 
to  the  exigency,  form  and  effect  of  the  said  writs.  Given  under  our  hands 
and  seals,  this,  &c. 

T,B. 
Given  under  my  hand,  this,  &c. 

C.  F.,  Deputy  Clerk  of  the  Crown. 

In  this  case  however  the  House,  afler  hearing  counsel  and 
witnesses,  resolved  that  the  Sheriffs  were  not  prevented  by  riot 
or  otherwise,  and  were  committed  to  Newgate, 

No  return  can  be  impeached  for  want  of  form  or  surplusage  in  Informal 
matter,  if  made  by  the  proper  officer  and  have  substance  (^).       ^ndment. 

But  if  any  omission  or  mistake  be  made  in  the  return,  it  must  But  must  be 
be  amended  before  the  person  elected  can  take  his  seat,  although  ^^f^j^^^ 
duly  elected  ;  for  a  good  election  is  only  a  ground  to  amend  an  member 
undue  return,  but  not  to  admit  the  elected  without  a  good  ^^^^ 
return.     The  House  alone,  afler  a  return  once  made,  has  the 
power  to  alter  or  amend  it,  and  it  is  done  in  this  way — on  motion 
by  a  member  the  House  orders  the  clerk  of  the  crown  in 
Chancery  to  attend  with  the  return,  and  he  then  amends  it  as 
the  House  may  direct. 

(p)  Dover,  April  1, 1679,  Orme,  103. 
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Death  of  In  case  the  High  Sheriff  died  between  the  issuing  the  writ 

Sheriff,  ^^^  ^^  return,  the  House  formerly  ordered  a  new  writ  to  be 
issued  to  the  new  Sheriff  (g);  but  this  seems  unnecessary,  since 
the  statute  of  3  Geo.  1,  c.  15,  s.  8,  came  into  operation,  as  his 
Under-Sheriff  or  deputy  must  execute  all  writs,  &c.  in  the  name 
of  the  deceased  Sheriff  until  another  Sheriff  be  appointed  and 
sworn  (r). 

Change  of.  In  case  the  High  Sheriff  should  go  out  of  office  after  election 
and  before  return,  it  may  be  delivered  to  the  incoming  Sheriff, 
who  may  return  it  with  a  special  return. 

(q)  11  Journ.  338;  Gloucester,  14  Joum.  88.  (r)  Ante,  p.  25. 
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Section  VI I. 

SHERIFF'S  COURT  UNDER  WRIT  OF  TRIAL. 

(3  &  4  Will.  4,  c.  42,  s.  17.) 

Before  the  above  mentioned  statute,  trials  were  only  at  bar  or  Ancient 
nisi  prius  ;  but  now  "  in  any  action  depending  in  any  of  the  said  JJjgj**  ° 
superior  courts  for  any  debt  or  demand  in  which  the  sum  sought 
to  be  recovered  and  indorsed  on  the  writ  of  summons  shall  not 
exceed  20/.,  it  shall  be  lawful  for  the  Court,  in  which  such  suit 
shall  be  depending,  or  any  judge  of  any  of  the  said  Courts,  if 
such  Court  or  judge  shall  be  satisfied  that  the  trial  will  not  in- 
volve any  difficult  question  of  fact  or  law,  and  such  Court  or  judge 
shall  think  fit  so  to  do,  to  order  and  direct  that  the  issue  or 
issues  joined  shall  be  tried  before  the  sherifTof  the  county  where 
the  action  is  brought,  or  any  judge  of  any  Court  of  record  for 
the  recovery  of  debt  in  such  county,  and  for  that  purpose  a  writ  Writ  of 
shall  issue,  directed  to  such  Sheriff,  commanding  him  to  try  such  ^     ' 
issue  or  issues,  by  a  jury  to  be  summoned  by  him,  and  to  re-  Return 
turn  such  writ,  with  the  finding,  of  the  jury  thereon  indorsed,  at  ^^^^^^' 
a  day  certain,  in  term  or  in  vacation,  to  be  named  in  such  writ ; 
and  thereupon  such  Sheriff  or  judge  shall  summon  a  jury  and 
shall  proceed  to  try  such  issue  or  issues.    By  the  4  &  5  Will.  4, 
c.  62,  s.  20,  the  same  power  is  given  to  the  Court  of  Common  Court  of 
Pleas  of  the  county  palatine  of  Lancaster.  PlcaTat^ 

Lancaster. 
The  statute  until  of  late  was  considered  to  apply  only  to  debts  To  what  the 
and  liquidated  demands  ;  but  by  the  cases  of  Frice  v.  Morgan  (a)  pUgg  j^^^ 
and  Allen  v.  Pink(J))  the  word  **  demand"  is  construed  to  mean  whatnot* 
a  claim  ejusdem  generis  with  debt,  though  not  strictly  liquidated. 
It  does  not  apply  to  torts  (c),  and  if  an  action  of  tort  be  tried  by 
the  Sheriff,  (even  by  consent,)  no  judgment  can  be  given  fot 
either  party  (d) ;  if  the  sum  indorsed  on  the  writ  of  summons 
exceeds  20L,  the  Court  on  motion,  at  the  instance  of  the  plaintiff^ 
will  amend  the  indorsement  by  teducing  the  sum  indorsed  on  indorse* 
the  back  of  it  to  that  claimed  in  the  particulars,  so  as  to  obtain  ^^^^ 
a  writ  of  trial  (e).  ^""^^^ 


(a)  2  M.  &  W.  53.  (e)  Frodtkam  v.  Round,  4  Dowl; 

(b)  4  M.  &  W.  140.  569  ;   Edge  y.  S}iaw,  ibid.  189 ;  but 
(e)  Watson  v.  Abbott,  2  Dowl.  215.  see  TroUer  v.  Bats,  1  Scott,  403. 

(d)  Smith  V,  Brown,  5  Dowl.  736. 
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When  writ 
of  trial 
issues. 


Its  issuinff 
or  not  is  m 
the  judge's 
discretion. 


Istue  must  be  joined  in  the  cause  before  making  the  application 
for  the  writ  of  trial, — when  made,  it  may  be  made  either  to  the 
Court  or  to  a  judge  at  chambers ;  it  seems  that  when  an  appli- 
cation has  been  made  to  a  judge  at  chambers,  and  order  refused, 
the  Court  will  not  entertain  a  motion  for  reviewing  his  decision, 
at  least  unless  what  took  place  before  the  judge  at  chambers  be 
brought  specially  before  the  Court  (/).  The  question  of  an 
order  or  no  order  is  absolutely  in  the  discretion  of  the  judge  (g). 

Affidavit  to  obtain  Writ  of  Trial. 

In  the  Q.  B.  C  A.  B.  Flain^ 

Between  i  and 

(  C.  D.  Defendant. 

G.  A,f  of  ,  gentleman,  the  plaintiflTs  attorney  in  this  cauBe, 

maketh  oath  and  saith  that  this  action  is  brought  to  recover  ,  and 

that  the  sum  sought  to  be  recovered  and  indoned  on  the  writ  of  summons 
does  not  exceed  twenty  pounds;  and  this  deponent  further  saith  that  issue 
has  been  joined  herein,  and  that  the  trial,  as  this  deponent  verily  believes, 
will  not  involve  any  difficult  question  of  fact  or  law. 

Sworn,  &c.  G.  A, 

The  Issue,  when  it  is  directed  to  be  tried  by  the  Sheriff  (h). 

After  the  joinder  of  issue  proceed  as  follows :]    And  forasmuch  as  the 
sum  sought  to  be  recovered  in  this  suit,  and  indorsed  on  the  said  writ  of 
summons,  does  not  exceed  20/.,  hereupon  on  the  [teste  of  writ  of  trioT] 
day  of  ,  in  the  year  ,  pursuant  to  the  statute  in  that 

case  made  and  provided,  the  sheriff  is  commanded  that  he  summon  twelve, 
&c.,  who  neither,  &c.,  who  shall  be  sworn  truly  to  try  the  issue  above 
joined  between  the  parties  aforesaid,  and  that  he  proceed  to  try  such  issue 
accordingly ;  and  when  the  same  shall  have  been  tried,  that  he  make 
known  to  the  Court  here  what  shall  have  been  done  by  virtue  of  the  writ 
of  our  lady  the  Queen  to  him  in  that  behalf  directed,  with  the  finding  of 
the  jury  thereon  indorsed  on  the  day  of  ,  &c. 

Wnt  of  Trial  (t), 

Victoria,  &c.  to  the  sheriff  of  our  county  of  ,  greeting :  Whereas 

A.  B.,  in  our  Court  before  us  at  Westminster,  [or,  *'  m  our  Court  befcire 
oar  justices  at  Westminster"  or,  "  in  our  Court  before  the  barons  of  our 
Excnequer  at  Westminster,"  as  the  case  may  he],  on  ihejdate  of  first  writ 
qf  summons']  day  of  last  impleaded  C.  V,  in  an  action  on 

promises  [or  as  the  case  may  be] ;  for  that  whereas  one,  &c.  [here  recite 
the  declaration  as  in  a  u>rit  of  inquiry],  and  thereupon  he  brought  suit* 
And  whereas  the  defendant,  on  tne  day  of  last^  by  , 


(/  )  Domes  v.  Llvyd,  4  Dowl.478. 

(k)  These  forms  are  given  by  the 
rules  of  Hil.  Term,  4  Wifl.  4. 

(i)  This  writ  it  engrossed  on  parch-> 
ment  and  sealed,  but  not  sigHed,  (Hil* 
Term,  4  WilL  4,  s.  1,  r.  19,)  and  then 


left  (together  with  the  rule  or  order 
aanezedto  it)  at  the  Sheriff's  office  a 
reasonable  time  (at  least  two  days) 
before  the  day  of  trial,  upon  which  the 
jury  is  summoned,  witnesses  subpoe- 
naed, notice  of  trial  ghren,  &C*  as  on 
a  trial  at  nisi  prios. 
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his  attorney,  [or  as  the  ca$e  may  66,]  came  into  our  said  Court  and  said, 

Shere  recite  the  pleas  and  pleadings  to  the  joinder  of ««/«],  and  the  plaintiff 
id  the  like.  And  whereas  the  sum  sought  to  he  recovered  in  the  said 
action  and  indorsed  on  the  writ  of  summons  therein,  does  not  exceed  20/.; 
and  it  is  fitting  that  the  issue  ahove  joined  should  he  tried  before  you  the 
said  Sheriff  of  :  we  therefore,  pursuant  to  the  statute  in  such  case 

made  and  provided,  command  you  that  you  do  summon  twelve  free  and 
lawful  men  of  your  county  duly  qualified  according  to  law,  who  are  in 
nowise  akin  to  the  plaintiff  or  to  the  defendant,  who  shall  be  sworn  truly 
to  try  the  said  issue  joined  between  the  parties  aforesaid,  and  that  you 
proceed  to  try  such  issue  accordingly ;  ana  when  the  same  shall  hare  been 
tried  in  manner  aforesaid,  we  command  you  that  you  make  known  to  us 
at  Westminster  [or^  "  to  our  justices  at  Westminster,"  or^  *'  to  the  barons 
of  our  said  Exchequer,"  as  the  case  may  £e,]  what  shall  have  been  done 
by  virtue  of  this  writ,  with  the  finding  of  the  jury  hereon  indorsed,  on  the 

day  of  next    Witness  ,  at  Westminster,  the 

day  of  ,  in  the  year  of  our  reign"  {k). 

Notice  of  Trial, 

Take  notice  that  the  issues  joined  in  this  cause  will  be  tried  on,  &c.  in- 
stant, at  twelve  o'clock  in  tiie  forenoon,  before  the  Sheriff  of  W.,  at  the 
house  of  Mrs.  Herd,  commonly  called  the  King's  Head,  at  A.,  in  the 
county  of  W.  [where  counsel  wiu  attend,']    Dated,  &c.  (/). 

By  the  18th  section  of  the  Law  Amendment  Act,  (3  &  4  Will.  Duties  and 
4,  c.  42,)  it  is  declared,  '*  that  the  Sheriff  or  his  deputy  presiding  powers  at 
at  the  trial  of  such  issue  or  issues,  shall  have  the  like  powers  Amend- 
with  respect  to  amendment  on  such  trial  as  are  hereinafter  given  ment. 
to  judges  at  nisi  prius,"  it  becomes  then  material  to  inquire 
what  powers  with  respect  to  amendment  judges  at  nisi  prius 
have  thereinafter  given  to  them.     Sect.  ^3,  after  reciting  that 
delay  or  failure  of  justice  often  took  place  by  reason  of  variances 
as  to  some  particular  or  particulars  between  the  proof  and  the 
recordf  or  setting  forth  on  the  record  or  document,  on  which  the 
trial  was  had,  of  contracts,  customs^  prescriptions,  names,  and 
other  matters  or  circumstances  not  material  to  the  merits  of  the 
case,  and  by  the  mistatement  of  which  the  opposite  party  could 
not  have  been  prejudiced,  and  the  same  could  not  in  any  case  be 
amended  at  the  trial,  except  when  the  variance  was  between  any 


(fc)  When  it  appeared  by  the  She- 
riff's retard  that  it  was  executed  a 
day  after  the  return  day,  the  Court 
intimated  that  they  would  amend  the 
return  if  necessary ;  Sherman  ▼.  Tins- 
^ey,  3  Hodges,  32 ;  but  in  a  later  case 
this  position  seems  disputed;  and 
Parke,  B.,  says  *'  if  the  trial  of  the 
cause  has  not  commenced  before  the 
writ  is  returnable,  the  proper  coarse 


seems  to  be  to  apply  to  a  judge  to  have 
the  time  extended;"  Mortimer  v* 
Preedy,  3  M.  &  W.  605. 

(/)  The  rule  respecting  **  short  no* 
tice  of  trial"  applies  equally  to  the  case 
of  a  trial  before  the  Sheriff;  Dignam 
V.  Mostyn,  6  DowL  647.  The  re- 
taining an  irregular  notice  is  no  waiver 
of  the  irregularity ;  ibid. 
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matter  in  writing  or  in  print  produced  in  evidence,  and  the  record 
enacts,  ^'  that  when  any  variance  shall  appear  between  the  proof 
and  the  recital  or  setting  forth  on  the  record,  writ  or  document 
on  which  the  trial  is  proceeding,  of  any  contract,  custom,  pre- 
scription, name,  or  other  matter  in  any  particular  or  particulars 
in  the  judgment  of  such  Court  or  judge  not  material  to  the  merits 
of  the  case,  and  by  which  the  opposite  party  cannot  have  been 
prejudiced  in  the  conduct  of  his  action,  prosecution,  or  defence, 
to  be  forthwith  amended  by  some  officer  of  the  Court  or  other- 
wise, both  in  the  part  of  the  pleadings  where  such  variance  oc- 
curs, and  in  every  other  part  of  the  pleadings  which  it  may  be- 
come necessary  to  amende  on  such  terms  as  to  payment  of  costs 
to  the  other  party,  on  postponing  the  trial  to  be  had  before  the 
same  or  another  jury,  or  both  payment  of  costs  and  postpone- 
ment as  such  Court  or  judge  shall  think  reasonable ;  and  in  case 
such  variance  shall  be  in  some  particular  or  particulars  in  the 
judgment  of  such  Court  or  judge  not  material  to  the  merits  of 
the  case,  but  such  as  that  the  opposite  party  may  have  been 
prejudiced  thereby  in  the  conduct  of  his  action,  prosecution  or 
defence,  then  such  Court  or  judge  shall  have  power  to  cause  the 
same  to  be  amended  upon  payment  of  costs  to  the  other  party, 
and  withdrawing  the  record  or  postponing  the  trial  as  aforesaid, 
as  such  Court  or  judge  shall  think  reasonable ;  and  after  any 
such  amendment  the  trial  shall  proceed,  in  case  the  same  shall 
be  proceeded  with,  in  the  same  manner  in  all  respects  both  with 
respect  to  the  liability  of  witnesses  to  be  indicted  for  perjury  and 
otherwise,  as  if  no  such  variance  had  appeared/'  It  then  states  that 
the  order  for  amendment  shall  be  indorsed  on  the  writ,  and  returned 
together  with  the  writ.  Sect.  24  states  "  that  the  said  Court  or 
Power  of  judge  shall  and  may,  if  they  or  he  think  fit,  in  all  such  cases  of 
to  direct  the  variance,  instead  of  causing  the  record  or  document  to  be  amend- 
facu  to  be  ed  as  aforesaid,  direct  the  jury  to  find  the  fact  or  facts  according 
ciaiiy.  ^  ^^^  evidence  thereupon,  such  finding  shall  be  stated  on  such 

record  or  document,  and  notwithstanding  the  finding  on  the 
issue  joined,  the  said  Court,  or  the  Court  from  which  the  record 
has  issued,  shall,  if  they  shall  think  the  said  variance  immaterial 
to  the  merits  of  the  case,  and  the  mistatement  such  as  could  not 
have  prejudiced  the  opposite  party  in  the  conduct  of  the  action 
or  defence,  give  judgment  according  to  the  very  right  and  jus- 
tice of  the  case." 
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As  the  statute  is  now  extended  to  more  (m)  than  what  is 
strictly  a  debt  or  liquidated  demand,  the  Sheriff  will  necessarily 
be  called  upon  occasionally  to  exercise  the  power  given  him  by 
the  above  section  as  to  amendments. 

The  result  of  the  decisions  at  Nisi  Prius  therefore  should  be  What  may 
briefly  considered,  and  a  few  instances  cited  by  way  of  guid**  1»  amended 
ance  in  case  of  need.     The  principle  deducible  from  the  deci-  not. 
sions  at  Nisi  Prius  seems  to  be  this  as  regards  the  Sheriff,  that 
he  has  the  power  of  amendment  wherever  the  proof  varies  flrom 
the  record ;  that  is,  in  any  particular  not  material  to  the  merits  of 
the  case,  and  by  which  the  opposite  party  cannot  have  been  pre-' 
judiced  in  the  conduct  of  his  action  or  defence  ;  thus  where  a  con^  Examples  of 
tract  by  which  A.  guaranteed  to  B.  the  amount  of  a  debt  to  be  amenoment* 
contracted  with  B.  by  C  was  described  in  pleading  as  a  promise 
to  pay  the  debt,  the  judge  at  nisi  prius  allowed  an  amendment 
by  substituting  '*  guarantee"  for  "  pay"  (»)  ;  so  the  date  of  a 
bill  of  exchange  not  laid  according  to  the  fact  was  amended,  as 
from  the  26th  to  the  29th  of  March  (o).  The  name  of  a  field,  Clover 
Moor  for  Clover  Hill,  was  amended  (p) ;  but  when  several  defend* 
ants  were  sued  in  debt  and  the  evidence  did  not  fix  all  of  them 
the  judge  refused  to  amend  by  striking  out  the  names  of  the  de- 
fendants who  were  not  proved  to  have  been  liable  to  the  debt  (9) ; 
where  the  action  was  in  debt,  and  the  damages  were  laid  at  10/. 
the  judge  refused  to  increase  the  amount  so  as  to  recover  all 
interest  due,  which  amounted  to  considerably  more  than  10/.  (r) 
Thus  far  as  to  the  form  of  amendment. 

The  Sheriff  has  the  power  of  directing  a  nonsuit  (s)  ;  but  Sheriff's 
whether  he  has  the  power  to  postpone  the  trial  has  not  been  J^^ifJit^ 
settled;   it  seems  that  the  application  should  be  made  to  a  postpone 
judge  (0;  he  has  no  power  to  certify  under  the  43  Eliz.  c.  6,  s.  ^^^^'^^'s^' 
2,  to  deprive  the  plaintiff  of  costs  (u)  ;  (nor  has  the  Court  power 
to  do  so  (x), )  nor  has  the  Sheriff  power  to  certify  under  the 

(m)  Price  v.  Morgan,  2  M.  &  W.  (r)  Watkins  v.  Morgan,  6  Cajr.  & 

53 ;  AiUn  V.  Pinh  4  M.  &  W.  140.  P.  661. 

(n)  Hanbu^-y  v*  Elta,  1  A.  &  E.  61.  (s)  Watson  v.  Abbott,  2  Cr.  &  M. 

(0)  Bentzing  v.  Scott,  4  Car.  &  P.  160 ;  2  Dowl.  216. 

24.  (t)  Packham  v.  Newman,  3  Dowl. 

(p)  HoiBell  y.  Thomas,  7  C.  &  P.  165 ;  1  C.  M.  &  R.  584. 

*^2.  (tt)   Wardroper  v.  Richardton,   I 

{q)  Cooper  V.  Whitehouse,  6  Car.  &  Ad.  &  El.  75 ;  3  N.  &  M.839, 5.  C.  ; 

P.  545.  Claridge  v.  Smith,  4  Dowl.  583. 

(x)  Story  V.  Hudson,  5  Dowl.  658. 
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Middlesex  Court  of  Reqaest  Act,  (2S  Geo.  2,  c  33,  s.  19,)  that 
the  freehold  or  act  of  bankruptcy  was  in  question,  for  he  is  not  a 
judge  within  the  meaning  of  either  of  those  statutes  (jr). 

Who  U  to  He  is  justified  in  laying  down  a  rule  that  no  person  bat  a  bar- 
uDtadTocaie  ™t^  ^^  >&  attorney  is  to  appear  as  the  advocate  of  a  party  on 
before  him.   a  writ  of  trial  («). 

Pleadings.  With  regard  to  the  pleadings  it  is  our  intention  to  lay  down 
only  what  nuiy  be  given  in  evidence  under  the  general  plea  or 
general  issue,  as  it  is  improperly  denominated^  as  the  only  in- 
formation which  can  be  of  any  general  use  in  practice  either  for 
the  Sherifi*  or  suitors  under  a  writ  of  trial. 

What  re-  In  astumptU  or  debt  (a)  the  foUowing  matters  of  defence  are 
^dence"'  receivable  under  the  general  plea.  That  the  plaintiff  is  not 
nnder  gene-  ioUly  entitled  to  the  money  said  to  be  had  and  received  to  his 
ral  usoe.  ^^^  ^  ^^  declaration  (6) ;  in  an  action  for  use  and  occupotioo, 
the  fact  of  the  mortgagee  of  the  premises  having  given  the 
defendant  notice  to  pay  the  rent  to  him  is  receivable  in  eri- 
dence  under  the  general  plea,  if  the  rent  sought  to  be  reoovered 
accrued  due  after  the  notice ;  but  if  the  rent  accrued  due  before 
the  notice  this  defence  must  be  specially  pleaded  (c);  the  de- 
fence of  negligence  (i2),  or  that  the  work,  &c.  was  done  nnder 
a  condition  that  if  it  did  not  suit  or  succeed,  nothing  should  be 
paid  for  it  (e\  or  that  it  was  to  be  done  without  fee  or  reward  (/), 
or  that  there  is  no  sufficient  contract  to  satisfy  the  Statute  of 
Frauds ;  are  receivable  under  the  general  issue  (g).  So  where  son* 
(usmnpdt  is  pleaded  to  an  action  for  work  done  by  plaintiff  as  an 
apothecary,  the  plaintiff  is  liable  to  be  nonsuited  under  the  sta- 
tute of  55  Geo.  3,  c.  194,  s.  21,  if  he  foil  to  prove  his  certificate, 


(y)  Pritehard  t.  M'GiU,  2  M.  & 
W.  380. 

(x)  Triber.  Winefitid, 2  M.  &  W. 
128. 

(a)  The  following  instances  are  not 
meant  to  inclode  all  the  decisions; 
they  are  selected  with  a  view  to  the 
issues  triable  before  the  Sheriff ;  for 
fnrther  inforaiation  we  have  great 
pleasure  in  referring  to  an  excellent 
woric  on  the  sobject  by  Mr.  Lutwyche, 
"  An  £nqmry  mto  the  Principles  of 
Pleading  the  General  Issue." 


(6)  SoUyv.  NeUh,  2  C.  M.  &  B. 
358. 

(e)  TFoddtlffM  ▼.  Bamett.  4  DowL 
347. 

[d)  urn  V.  AlUn,2  BL  &  W.  283. 

>)  GrmifueU  v. Lamb,  1  M.&  W. 
352;  Hayteldmiy.  Staff, 6  Ad.  k  £. 
153. 

(/)  Jonn  T.  Nanny,  5  Dowi.90L 
(g)  Elliott  Y.  Tftomat,  3  M.  &  W. 
170. 
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or  that  he  was  in  practice  before  the  5th  day  of  August,  1815  {h), 
and  that  too  although  the  defendant  has  pleaded  the  general 
plea  as  to  part,  and  as  to  the  residue  a  tender  (i)  ;  credit  not 
unexpired  (j)  ;  badness  of  quality  (k) ;  that  the  article  did  not 
answer  to  the  warranty  given  {I)  ;  that  plaintiff  had  agreed  to 
do  the  work  declared  for  (on  a  certain  event  which  had  occurred) 
for  a  certain  sum  (m). 

But  that  the  money  (for  which  the  action  was  brought)  was  re-  What  mt 
ceived  in  respect  of  an  illegal  wager  is  not  receivable  under  the  admissible 
general  plea  (»)  ;  illegality  of  consideration,  either  by  common  ral  issue, 
or  statute  law,  is  a  defence  which  must  be  specially  pleaded ;  in- 
deed every  fact  which  shows  the  contract  void  (o)  or  voidable  (^p) 
must  be  stated  on  the  record ;  for  some  time  afler  the  promul- 
gation of  the  Pleading  Rules  of  Hilary  Term,  4  Will.  4,  doubts 
were  entertained  even  on  the  bench  whether  fraud,  which  rescinds 
the  contract  ab  initiOf  was  receivable  in  evidence  under  the  ge- 
neral plea,  but  the  decisions  now  incline  to  uniformity  and  agree 
that  it  must  be  specially  pleaded  (q), 

'*  At  the  return  of  any  such  writ  for  the  trial  of  such  issue  or  Execution, 
issues  as  aforesaid,  costs  shall  be  taxed,  judgment  signed,  and 
execution  issued  forthwith  (r),  unless  the  Sheriff  or  his  deputy, 
or  the  judge  before  whom  such  trial  shall  be  had,  shall  certify  (js) 


(h)  Sheanoood  v.  Hay,  5  Ad.  &  £1. 
383;  Morgan  y.  Ruddock,  4  Dowl. 
311 ;  Wagstaffe  v.  Sharpe,  3  M.  & 
W.  521 ;  and  cases  cited. 

(t)  Ibid. 

(j)  Broomfield  v.  Smith,  1  M.  & 
W.542;  Webbv.Favrmaner,SM.6c 

W.  473- 

(k)  Cousins  V.  Paddon,  2  C.  M.  & 
R.  547. 

(0  Dicker  sw.  NeaU,  1 M.  &  W.  566. 

(m)  Jones  y.  Reade,  5  Ad.  &  £. 
529. 

(n)  Martin  v.  Smith,  6  Dowl.  629. 

(o)  Icely  V.  Grew,  6  Car.  &  P.  671 ; 
Woodhouse  V.  Swift,  7  Car.  &  P.  310 ; 
Tidd's  New  Pr.  324,  325 ;  Fotts  y. 
Sparrow,  1  Bing.  N.  C.  594. 

(p)  Tidd's  New  Pr.  325 ;  Barnett 
y.  Glotsopp,  1  Bing.  N.  C.  633. 

(9)  Jcely  y.  Grew,  supra ;  Wood- 
house  y.  Swift,  supra  ;  Tabram  y.  War- 
ren, 1  T.  &  G.  153. 


(r)  Even  on  the  same  day  the  ver- 
dict is  obtained :  Nichols  v.  Chambers, 
4  Tyr.  836. 

(j)  If  the  Sheriflf  certifies  or  gives 
leave  for  the  purpose  the  Court  may 
set  aside  the  verdict  and  enter  a  non- 
suit; Rieketts  v.  Barman,  4  Dowl. 
578 ;  but  a  motion  for  entering  a  non- 
suit cannot  be  made  unless  such  leave 
has  been  reserved ;  ibid.  The  Court 
will  not  grant  a  new  trial  if  the  ver- 
dict be  for  less  than  5/ ;  Packham  y. 
Newman,  1  C.  M.  &  R.  585  ;  Lyddon 
V.  Combes,  5  Dowl.  560  ;  Williams  v. 
Evans,  2  M.  &  W.  220;  sed  vide 
Owen  v.  Pugh,  1  T.  &.  G.  26.  The 
Court  will  not  hear  a  motion  for  a 
new  trial  unless  the  Under-sheriff's 
notes  be  produced  and  verified  by 
affidavit ;  Mansfield  v.  Brearey,  1  Ad. 
&  El.  347 ;  or  their  non-production 
accounted  for  by  affidavit  of  the  Un- 
der-sheriff's refusal  to  produce  them  ; 
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Cartificate 

tottay 

judgment 


Verdict, 
effect  of. 


vaider  his  hand  uptm  such  mit  that  judgment  ought  not  to  be 
signed  until  the  defendant  shall  have  had  an  opportunity  to 
apply  to  the  Court  for  a  new  inquiry  or  trial,  or  a  judge  of  any 
of  the  said  Courts  shall  think  fit  to  order  that  judgment  or  exe- 
cution shall  he  stayed  till  a  day  to  be  named  in  such  order ; 
and  the  verdict  of  such  jury,  on  the  trial  of  such  issue  or  issues* 
shall  be  as  valid  and  of  the  like  force  as  a  verdict  of  a  jury  at 
nisi  prius."  s.  18. 

Certificate, 

I  hereby  certify  that  judgment  ought  not  to  be  signed  until  the  within^- 
named  defendant  shall  nave  bad  an  opportunity  to  apphr  to  the  Court  for 
a  new  trial  in  this  cause.  A.  B.  [UndeMheriff.] 

Poitea* 

Afterwards,  on  the  day  of  ,  in  the  year  of  our  Lord  1&    , 

before  me,  Sheriff  of  the  county  of  ,  came  as  well  the  within-named 

plaintiff  as  the  within-named  defendant  by  their  respective  attornies 
within  named,  and  the  jurors  of  the  juiy  by  me  duly  summoned,  as  within 
conunanded,  also  came,  and  being  duly  sworn  to  try  the  said  issue  within 
mentioned  on  their  oath,  said,  that  [&c.  here  ttate  the  finding  of  the  jury 
a$  in  other  caset  on  trials  at  nisi  prim. 

The  answer  of  M.  A.  Sheriff 

The  like,  in  case  of  a  Nonsuit  (t), 

[  Ut  supruf  and  then  <'  duly  sworn  to  try  the  issue  within-mentioned," 
&c.'^  And  were  ready  to  give  their  verdict  in  that  behalf;  but  the  said 
A.  B.  being  solemnly  called,  came  not,  nor  did  he  further  prosecute  bis 
said  suit  against  the  said  C.  D. 

Form  of  Judgment  for  Plaintiff. 

[Copy  the  issue  and  then  proceed  as  folloufs.']  Afterwards,  on  the  [(% 
of  signing  judgment']  day  of  ,  in  the  year  ,  came  the 


in  the  latter  case,  the  facts  proved  at 
the  trial  mast  be  sworn  to ;  Hall  v. 
Middleton,  4  N.  &  M.  368  ;  HelUngs 
V.  Stevens,  4  Tyr.  270 ;  2  Dowl.  352. 
The  Sheriff's  notes  need  not  be  filed ; 
Mansfield  v.  Brearey,  mprh.  When 
an  Under*sheTiff  idfused  to  produce 
hit  notes,  after  the  Court  had  required 
their  production,  the  Court  made  him 
pay  the  costs  consequent  on  such  re- 
fusal ;  Metcalfe  v.  Parry,  3  Dowl. 
93 ;  but  he  is  not  answerable  for  his 
agent's  conduct  in  withholding  them, 
unless  it  is  shown  that  the  latter  acted 
under  bis  direction  ;  ibid.  The  affi- 
davit verifying  the    Under-sheriff's 


notes  need  only  state,  that  the  paper 
annexed  contains  the  notes  sent  by 
the  Under-sheriff  to  the  Court ;  Hcf- 
lings  V.  Stevens,  4  Tyr.  1001.  Affi- 
davits are  admissible  on  the  other 
side  of  evidence  given  at  the  trial 
which  does  not  appear  in  the  notes ; 
Lilley  v.  Johnson,  2  M.  &  W.  386; 
sed  vide  Jones  v.  Howell,  4  DowL 
176 ;  the  Court  will  not  compel  the 
Under 'Sheriff  to  make  an  afiSdavit  of 
circumstances  which  occurred  at  the 
trial ;  Power  v.  Horton,  3  Hodg.  14. 

(t)  These  forms  are  given  by  R* 
Hill.  4  W.  4. 
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partief  afiitesaid,  by  their  respective  attornies  aforesaid,  [or  a$  the  eate 
may  he,^  mid  tlie  said  Sheriff  before  whom  the  said  issue  came  on  to  be 
tried,  hath  sent  hither  the  said  last-mentioned  writ,  with  an  indorsement 
thereon,  which  said  indorsement  is  in  these  words,  to  wit  fcopy  the  in- 
dersement'^(u) :  Therefinre  it  is  coondered  that  the  said  A,  A  ao  recover 
against  the  said  C.  D.  hb  said  damages,  costs,  and  charges  by  the  jurors 
aforesaid,  in  form  aforesaid  assessed ;  and  also  £  for  his  costs  and 

ehat^  by  the  Court  here  adjudged  of  increase  to  the  said  A,  B,  with  his 
assent;  which  said  damages,  costs,  and  charges  in  the  whole  amount  to 
£  ,  and  the  said  C  D.  in  mercy,  &c.  (v) 

Execution  as  in  other  cases.  Execution, 

how  awaid- 


Section  VIII. 

SHERIFF'S  COURT  UNDER  WRIT  OF  INQUIRY. 
After  judgment  by  default,  or  on  demurrer,  or  nul  tiel  record,  In  what 
when  the  judgment  is  merely  interlocutory ^  which  is  always  the  of^Muirv'^ 
case  in  assumpsit,    covenant,  case,  trespass,  and  replevin   (in  necessary, 
debt  and  ejectment  the  judgment  being  final),  the  amount  of 
damages  is  usually  ascertained  by  a 

Writ  of  Inquiry, 

Victoria,  &c.  To  the  Sheriff  of  W.  [or  "  to  our  Chancellor  of  our 
county  palatine  of  Lancaster,  or  to  his  deputy  there  "],  greeting  :  Whereas 
A.  B,  lately  in  our  Court  before  us,  [or  in  C»  P.  '*  before  our  justices," 
orm  B,  P.  **  before  our  barons  of  our  Exchequer,"]  at  Westmmster,  by 
his  attorney  complained  of  C.  D.,  who  was  summoned  to  answer  the 
said  A.  B.  in  an  action  on  promises.  For  that  whereas  [recite  the  decla- 
ration], to  the  damage  of  the  said  A.  £.  of  £  ,  and  thereupon  he 
brought  suit,  &c.  And  such  proceedings  were  thereupon  had  m  our 
said  Court  that  the  said  A.  JB.  ought  to  recover  against  the  said  C.  D. 
his  damages  on  occasion  of  the  premises.  But  because  it  is  unknown  to 
our  said  Court  what  damages  the  said  A.  B.  hath  sustained  by  means  of 
the  premises  aforesaid ;  therefore  we  command  you  [that  by  our  writ 
under  the  seal  of  our  said  county  palatine,  to  be  duly  made  and  directed  to 
theSheriff  of  thesame  county,  you  command  the  said  Sheriff]  that  by  the 
oath  of  twelve  good  and  lawful  men  of  your  bailiwick  you  [he]  inquire 
what  damages  the  said  A.  B,  hath  sustained,  as  well  by  means  of  the 
premises  aforesaid  as  for  his  costs  and  charges  by  him  about  his  suit  in 
this  behalf  expended,  and  that  you  send  to  us  [or  in  C,  P'  ^'  to  our  jus- 
tices," or  "to  OUT  barons"],  at  Westminster,  on,  &c.  the  inquisition 
which  you  shall  thereupon  take  under  your  sea],  and  the  seals  of  those 
by  whose  oath  you  shall  take  that  inquisition,  together  with  this  writ. 
Witness,  &c. 

(u)  The  Court  refused  to  stay  judg-  which  he  declined  to  receive  ;  White 

meni  and  execution  when  on  the  trial  v.  Hislop,  4  M.  &  W«  73. 
of  the  cause  a  bill  of  exceptions  had  (v)  Pleading  rules,  Hil.  Teroo,  4 

been  tendered  to  the    Unuer-sheriflf,  Will.  4. 
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How  uraed.  The  writ  is  engrossed  on  parchment,  sealed  and  signed,  (ex- 
cept in  the  Queen's  Bench  (x)  ) ;  the  day  on  which  it  is  to  he 
executed  should  he  indorsed  upon  it,  and  if  left  at  the  Sheriff's 
office,  (which  should  he  the  day  before  at  latest,  R.  H.  ftS  Geo.  S,) 
the  Sheriff  will  sununon  a  jury  accordingly ;  it  is  now  teMted  on 
the  day  on  which  it  is  issued  in  actions  within  the  Uniformity  of 
Process  Act,  and  made  retumabie  on  any  day  certain  in  term  or 
vacation  (1  Will.  4,  c.  7,  s.  1) :  The  House  of  Lords  has  no 
power  to  award  a  writ  of  inquiry  (y). 


Teste  and 
letunu 


Notice  of 
inqnify. 


Time  bow 
compated. 


How  notice 
given. 


If  the  writ  is  to  be  executed  in  London  or  Middlesex^  and  the 
defendant  lives  within  forty  miles  of  London,  eight  days  notice 
must  be  given ;  if  defendant  resides  at  a  greater  distance,  al- 
though he  may  be  in  London  when  the  notice  is  served  (z), 
fourteen  days  notice  is  requisite  (a);  if  it  is  to  be  executed  tii 
any  other  county ,  eight  days  notice  is  sufficient ;  in  replevin, 
fifteen  days  notice  is  requisite,  (17  Cha.  2,  c.  7,  s.  2.)  The 
time  is  computed  exclusive  of  the  first  day  and  inclusive  of  the 
last,  unless  the  last  be  a  Sunday,  Christmas-day ^  Good  Friday  or 
a  public  fast  day.  The  days  in  Easter,  which  in  other  pro- 
ceedings are  not  calculated,  are  so  on  writs  of  inquiry  (b) ;  being 
under  "  short  notice"  of  inquiry,  is  the  same  as  short  notice  of 
trial,  namely,  four  days  in  country  causes,  and  two  days  in  town 
causes  (c).  The  being  under  terms  to  take  short  notice  of  trial 
does  not  bind  the  defendant  to  take  short  notice  of  inquiry  (d) ; 
when  a  term's  notice  of  trial  would  have  been  necessary,  a  term's 
notice  of  inquiry  is  equally  necessary  (e). 

By  the  rules  of  Hil.  Term,  2  Will.  4,  rule  59,  "  In  all  cases 
where  the  plaintiff,  in  pleading,  concludes  to  the  country,  the 
plaintiff's  attorney  may  give  notice  of  trial  at  the  time  of  deli- 
vering his  replication  or  other  subsequent  pleading ;  and  in  case 
issue  shall  afterwards  be  joined  such  notice  shall  be  available, 
but  if  issue  be  not  joined  on  such  replication  or  other  subsequent 
pleading,  and  the  plaintiff  shall  sign  judgment  for  want  thereoC 
and  forthwith  give  notice  of  executing  a  writ  of  inquiry,  suck 
notice  shaU  operate  from  the  time  that  notice  of  trial  was  given  as 
aforesaid,  and  in  all  cases  when  the  defendant  demurs  to  the 


(x)  Tidd,  9th  edit.  674. 
(y)  Viean  v.  Haydon,  2  Cowp.  843. 
(x)  BUiow  T.  Chater,  6  Taant.  445. 
(a)  Stevens  ▼.  Pell,  2  Dowl.  355. 


(fr)  2  ChiL  Areh.  747. 

(c)  Blaaw  v.  Chater,  6  Tannt.  445l 

(d)  Stevens  v.  PM,  2  DowL  35& 

(e)  R.  UiL  2  WiU.  4,  r.  52. 
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plaintiff's  declaration,  replication  or  other  subsequent  pleading, 
the  defendant's  attorney,  or  the  defendant,  if  he  plead  in  person, 
shall  be  obliged  to  accept  notice  of  executing  a  writ  of  inquiry 
on  the  back  of  the  joinder  in  demurrerj  and  in  case  the  de- 
fendant pleads  a  plea  in  bar  or  rejoinder,  and  the  plaintiff  demurs, 
the  defendant's  attorney,  or  defendant,  if  he  plead  in  person, 
shall  be  obliged  to  accept  notice  of  executing  a  writ  of  inquiry 
on  the  back  of  such  demurrer."  But  it  is  usual  to  give  notice 
on  a  separate  piece  of  paper  in  the  following  form  :•— 


Notice  oflntpiiry. 
In  the  Queen's  Bench.  (  A.  B.  Plaintiff, 

Between  <  and 

(  C.  D.  Defendant 
Take  notice  that  a  writ  of  inquiry  of  damages  in  this  cause  will  be  exe- 
cuted on,  &c.  between  the  hours  of  ten  and  twelve  o'clock  in  the  forenoon, 
at,  &c.  and  [if  the  fact']  that  the  plaintiff  will  attend  by  counsel  on  the 
execution  thereof.    Dated,  &c. 


The  like,  conditionally  on  Demurrer,  ^c. 

In  the  Q.  B.  C  A.  B,  Plaintiff, 

Between  <  and 

(.  C.  D.  Defendant. 
Take  notice  that  in  case  judgment  be  given  for  the  plaintiff  in  this 
cause,  a  writ  of  inquiiy  will  be  executed  on,  &c.  ut  suprd. 

It  is  usually  executed  before  the  Sheriff  or  his  deputy  (/)  ;  Before 
but  where  some  difficult  point  of  law  is  likely  to  arise,  or  when  ^  ^  ^^' 
the  facts  are  important^  by  leave  of  the  Court  or  a  judge  it  may 
be  executed  before  a  judge  at  Nisi  Prius,  (who  acts  ministerially 
in  aid  of  the  Sheriff  (g)  ),  or  if  the  venue  is  laid  in  Middlesex  or 
London  before  the  chief  justice  (h). 

In  local  actions,  the  writ  may  be  executed  (by  order  of  the  Where  eze- 
Court  in  which  such  action  shall  be  depending,  or  any  judge  of  ^^^^  "* 
any  of  the  superior  Courts  of  law  at  Westminster,)  in  any  other  tions. 
county  or  place  than  that  in  which  the  venue  is  laid  (i),  and  the 
Court  may  order  a  suggestion  to  be  entered  on  the  record  to 
that  effect. 

It  has  already  been  observed,  that  wherever  the  judgment  is  Where  it 

merely  interlocutory,  the  amount  of  damages  are  ascertained  by  J"*^]^'!?^ 

a  writ  of  inquiry  ;  but  now  it  is  the  common  practice  wherever  master  in- 
stead of  is- 

T>  .         .  i  suing  a  writ 

(/)  See  Denny  V,  FrapnelL^Wiis,  (h)  See  I  Sellon,  344.  of  inauirv 

878.  (0  3  &  4  Will.  4,  c.  42.  s.  22.  ^     ^* 

(g)  12  Mod.  610. 
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they  are  a  mere  matter  of  calculation,  to  have  them, assessed  by 
an  officer  of  the  Court,  viz.  one  of  the  masters,  without  any  writ 
of  inquiry  at  all ;  thus,  in  actions  on  bills  of  exchange  and  pro- 
missory notes  (k),  in  covenant  for  non-payment  of  rent  (/),  of 
money  lent  on  mortgage  (m),  or  in  an  action  on  an  award  (n),  or 
the  like.  Note,  The  rule  is  confined  to  those  cases  where  it 
appears  on  the  declaration  that  the  action  is  brought  on  the  in- 
When  a  struments  themselves  (o).  Where  the  damages  are  not  a  mere 
writ  of  in-,  ^fj^ii^  Qf  calculation,  the  Court  will  not  refer  it  as  before  sug- 

quiry  must  ... 

be  issued,  gested^  and  a  writ  of  inquiry  must  be  issued.  Thus  on  a  cove- 
nant to  indemnify  (p),  on  a  foreign  judgment  (g),  and  on  a  bill 
of  exchange  payable  in  foreign  money  (r) ;  and  even  in  assumpsit 
for  a  liquidated  sum  due  upon  an  agreement  («),  the  Court  will 
not  refer  it,  and  this  without  regard  to  the  form  of  action  ;  for 
£?en  in  it  is  not  true  as  an  universal  proposition,  that  even  in  debt,  where 
^®^^*  the  defendant  suffers  judgment  by  default,  the  plaintiff  is  enti- 

tled to  final  judgment  without  executing  a  writ  of  inquiry.  In 
debt  it  is  true  the  judgment  is  always  final,  that  is,  quoad  ilie 
debt,  and  that  the  damages  being  in  general  merely  nominal, 
execution  is  generally  issued  out  at  once  without  any  writ  of 
inquiry ;  yet  when  the  damages  are  not  nominal,  in  debt  as  well 
as  in  any  other  form  of  action,  a  writ  of  inquiry  must  be  issued; 
thus  in  an  action  of  debt  for  foreign  money,  a  jury  must  find 
the  value  of  the  money ;  so  for  use  and  occupation  on  a  quantum 
meruit  (t). 

Where  there       Where  there  is  judgment  by  default  as  to  part  and  issue 

IS  judgment  pined  as  to  the  residue,  or  when  one  of  several  defendants 
as  to  part      •'  , 

and  issues  as  suffers  judgment  by  default  and  the  other  pleads  to  issue,  or  if 
to  residue,  there  be  a  demurrer  to  one  count  and  an  issue  of  facts  raised  on 
fendants.*'  *^®  other,  a  writ  of  inquiry  is  not  issued,  the  damages  in  such 
Where         cases  are  assessed  by  the  jury,  who  try  the  issues  by  virtue  of  a 

there  are  special  venire  for  that  purpose  (m)  ;  but  if  plaintiff  has  obtained 
issuasoflaw V    \f       \  J^  V 

and  fact. 

(fc)  Shepherd  v.  Charter ,  4  Term  (p)  D^nnuon  v.  Afatr,  14  East,  622. 

Rep.  275;  Napier  v.  Schneider,  12  (9)  Meuin  v.  Matsarene,  4  Term 

East,  420 ;  Holdip  v.  Otway,  2  Saund.  Rep.  493. 

107 ;  Nelutn  v.  Sheridan,  8  T.  R,  395.  (r)  Maunsell  v.  Massarene,  5  Term 

(I)  ByroH  V.  Johnam,  8  Term  Rep.  Rep.  87. 

410.  («)  Tidd,  571. 

(m)  Berther  V,  Street,  QTerm'Rep.  (t)  Arden  v.  Connell,  5  Bam.  & 

326.  Aid.  885;  BaU  v.  Hodgett,  7  Aloore, 

(m)  See  Tidd,  571.  602. 

(0)  Osborne  v,  Noad,  8  Term  Rep.  (u)  11  Co.  5  j  Dicker  ▼.  Adams,  2 

648.  B.  &  P.  63. 
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judgment  on  the  demurrer,  he  may  execute  a  writ  of  inquiry  as 
to  that  count,  and  enter  a  nolle  prosequi  as  to  the  other,  provided 
he  do  so  before  final  judgment  (x).    Where  there  is  a  demurrer  as  Demarrer  to 
to  part  and  judgment  by  default  as  to  the  residue,  plaintiff  may  P"*  *°*^ 
either  await  the  result  of  the  demurrer,  and  then  execute  a  writ  by  default 
of  inquiry  on  both  judgments,  or  execute  a  writ  of  inquiry  at  ^  residue, 
once  on  the  judgment  by  default,  and  assess  contingent  damages 
on  the  demurrer  (y). 

The  writ  must  be  executed  against  all  the  defendants  who  Damages 
have  suffered  judgment  by  default  jointly  and  not  separately ;  if  ™J?!j    **" 
final  judgment  be  entered  up  in  such  a  case  for  several  damages,  junctim  and 
it  will  be  error  (z).  V  *^^*- 


Notice  of  Countermand, 
In  the  Q.  B.  (a)  C  A.  B.  Plaintifi; 

Between  <  and 

(.  C.  D.  Defendant 
I  do  hereby  countermand  the  notice  of  executing  the  writ  of  inquiry  in 
ikis  cause.     Dated,  &c. 

Notice  of  Continuance. 
In  the  Q.  B. 

I  do  hereby  continue  the  writ  of  inquiry  given  you  in  this  cause  to  the 
day  of  ,  &c. 

Subpoena* 

Victoria,  &c.  To  J.  B,  &c.  \_the  names  of  witnesses]  greeting :  We 
command  you  and  ever}'  of  you,  that  laying  aside  all  and  singular  busi- 
nesses and  excuses  whatsoever,  you  and  every  of  you  be  and  appear  before 
our  Sheriff  of  ,  on  ,  at  ,  then  and  there  to  testify  the 

truth  according  to  your  knowledge  in  a  certain  cause  now  depending  in 
our  Court  before  us,  [or  in  C.  P.  "  before  our  justices,"  or  in  Each, 
"  before  our  barons  of  our  Court  of  Exchequer,"]  at  Westminster,  between 
A.  B,  plaintiff,  and  C.  D.  defendant,  in  an  action  on  promises^  in  which 
cause  a  writ  of  inquiry  of  damages  will  then  and  there  be  executed ;  and 
this  you  or  any  of  you  shall  in  nowise  omit,  under  the  penalty  of  100/. 
Witness,  &c. 

When  it  appears  that  a  common  jury  is  improper  to  assess  Agoodjury^ 
damages  on  a  writ  of  inquiry  before  the  Sheriff,  the  Court  will 
direct   the  Sheriff  to  summon  a  jury  from  the  special  jury 
book  (6). 

(i)  Dtiperoy  v.  Johnson,  7  Term  (a)  It  may  be  countermanded  or 

Rep.  473.  continued  as  a  notice  of  trial  may,  see 

<Sr)  See  2  Chit.  Archb.  697,  756,  Jones  v.  Chune,  1  B.  &  P.  363. 

6th  edit.  (b)  Price  v.  Williams,  6  Dowl.  160.- 

(s)  Mitchell  v.  Milbank,  6  T.  R. 
199 ;  see  also  1  Str.  Rep.  422. 


2H  sheriff's  court  under 

"What  is  to  We  now  proceed  to  consider  what  evidence  the  Sheriff  is  to 
be  inqmred  ^dmit  on  the  inquest.  In  order  to  form  a  correct  notion  of  this, 
wbatevi-      he  must  know  what  admissions  are  made  on  the  record  by  a 

Sheriff  U  to  J"^g*"®°'  ^y  default. 

admit.  The  result  of  the  various  authorities  may  be  fairly  stated 

thus :  that  the  cause  of  action  as  alleged  in  the  declaration  is 
thereby  admitted^  and  that  the  only  disputable  point  is  the  amount 
of  damages :  thus  on  a  declaration  for  work  and  labour,  the 
judgment  by  default  admits  the  fact  of  some  work  and  labour 
having  been  done  for  the  plaintiff,  therefore  that  something  is 
due;  but  defendant  (the  amount  only  being  in  dispute)  may 
cross-examine  plaintiff's  witnesses  as  to  whether  certain  portions 
of  the  work  had  been  done  on  the  retainer  of  the  defendant, 
and  seemingly  put  any  questions  which  tend  to  reduce  the 
amount  of  damages  (c).  So  upon  the  same  principle  a  bill  of 
exchange  or  promissory  note  declared  upon  need  not  be  proved, 
but  it  must  be  produced  in  order  to  satisfy  the  jury  that  nothing 
has  been  paid  on  account  of  it  {d) ;  if  the  bill  or  note  be  not 
What  not  produced,  the  plaintiff  may  recover  nominal  damages  (e).  But 
a  missi  e.  j^^  ^jjj  ^^^  -^^  allowed  to  give  evidence  of  fraud  or  of  any  other 
matter  which  would  render  a  contract  void,  because  the  validity 
of  the  contract  is  admitted  (/) ;  nor  of  evidence  to  contradict  a 
contract  declared  upon(g');  nor  will  defendant  be  allowed  to 
give  in  evidence  to  reduce  the  damages  any  matter  which  might 
have  been  the  subject-matter  of  set-off  (A). 

In  actions  In  actions  on  the  case,  or  where  the  damage  actually  sustained 
OQ  the  case,  ^y  ^.jjg  plaintiff,  is  the  measure  of  the  damages  to  be  given  by 
&c.  the  jury,  if  the  plaintiff  do  not  prove  the  nature  of  the  injury, 

and  the  amount  of  the  damage  sustained  by  him,  the  jury  should 
give  nominal  damages  merely  ;  but  where  the  jury  are  to  imply 
the  amount  of  the  damages  from  the  nature  of  the  injury,  the 
jury  may  give  more  than  the  nominal  damages,  without  any  evi- 
dence of  the  damage  being  given ;  thus  in  an  action  for  words 
imputing  subornation  of  perjury  to  the  plaintiff  at  the  execution 
of  the  writ  of  inquiry,  the  counsel  for  the  plaintiff  ofiered  no 

(c)  WilUamt  v.  Cooper,  3  Dowl.  (/)  EadomViLutman,  IStr.Rep. 
204.  612. 

(d)  Green  ▼.  Hearne,  3  Term  Rep.  (g)  Stephens  v.  Pell,  2  Dowl.  629. 
301.  (h)  Carruthersy,  Graham,  lilSieitX, 

(e)  Marshall  v.  Oriffin,  1  R.  &  M.       78. 
41. 
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evidencei  but  merely  addressed  the  jury,  who  gave  50/.  damages ; 
the  Court  held,  that  they  had  not  estimated  damages  upon  erro- 
neous grounds  (t). 

Inquisition, 

Westmoreland, )  An  inquisition  indented,  taken  at,  &c.  on,  &c.  before 
to  wit.  )  G,  H.  Sheriff  of  the  county  aforesaid,  by  virtue  of  a  writ 
of  our  lady  the  Queen,  to  the  said  Sheriff  directed,  and  to  this  inquisition 
annexed,  to  inquire  of  certain  matters  in  the  said  writ  specified,  by  the 
oath  of  A.  and  B,  [names  of  the  iurors]j  honest  and  lawful  men  of  the 
said  county,  who  being  charged  and  sworn,  upon  their  oath  say,  thatil.  jB. 
in  the  said  writ  named,  hath  sustained  damages  to  the  amount  of  £  , 
besides  his  costs  and  charges  hy  him  about  his  suit  in  this  hehalf  expended, 
and  for  his  costs  and  charges  aforesaid  the  sum  of  40s.  In  witness 
whereof,  as  well  I,  the  said  Sherifi^  as  the  said  jurors,  have  set  our  seals 
to  this  inquisition,  the  day  and  year  above  written. 

Sheriff^ s  Return. 

The  execution  of  this  writ  appears  in  the  inquisition  hereunto  annexed. 

The  answer  of  6.  H.  Sheriff. 

Inquiry  under  8  <^  9  WilL  3,  c,  11,  s,  8. 

By  the  above  statute  it  is  provided,  **  That  in  all  actions  which 
from  and  after  the  said  25th  day  of  March,  1697,  shall  be  com- 
menced or  prosecuted  in  any  of  his  Majesty's  Courts  of  record, 
upon  any  bond  (k)  or  bonds,  or  on  any  penal  sum  for  non-per- 
formance of  any  covenants  or  agreements  in  any  indenture,  deed, 
or  writing  contained,  the  plaintiff  or  plaintiffs  may  assign  as 
many  breaches  as  he  or  they  shall  think  Jit ;  and  the  jury,  upon 
trial  of  such  action  or  actions,  shall  and  may  assess  not  only 
such  damages  and  costs  of  suit  as  have  heretofore  been  usually 
done  in  such  cases,  but  also  damages  for  such  of  the  said 
breaches  so  to  be  assigned  as  the  plaintiff  upon  the  trial  of  the 
issues  shall  prove  to  have  been  broken,  and  that  the  like  judg- 
ment shall  be  entered  on  such  verdict  as  heretofore  hath  been 
usually  done  in  such  like  actions  ;  and  if  judgment  shall  be  given 
for  the  plaintiff  on  a  demurrer,  or  by  a  confession,  or  nihil  dicit, 
the  plaintiff  upon  the  roll  may  suggest  as  many  breaches  of  the 


(i)  Tripp  V.  Thomas,  6  Dowl.  & 
Ry.  276 ;  8.  C.  3  B.  &  C.  427. 

(A)  This  does  not  extend  to  bonds 
conditioned  for  the  payment  of  a  sum 
certain  at  a  fixed  period,  as  pott  obit 
bonds ;  Murray  v.  Stair,  2  B.  &  C. 
89 ;  nor  when  it  is  payable  by  instal- 
ments, when  all  is  to  become  due  on 


one  default;  James  v.  Thomas,  5  B. 
&  Ad.  40 ;  nor  when  the  damages  to 
be  assessed  would  satisfy  the  entire 
condition  of  the  bond ;  Smith  v.  Bond, 
10  Bing.  126 ;  nor  to  a  bail-bond ;  2 
Bos.  &  P.  446  ;  nor  replevin  bond ; 
Middleton  v.  Bryan,  3  M.  &  S.  155; 
2  Saund.  187,  n.  2. 


^16  SHEHIFf's  CfOURT  VNDEK 

covenants  and  agreements  as  he  shall  think  fit,  upon  which  shall 
issue  a  writ  to  the  Sheriff  of  that  county  where  the  action  shall  he 
brought  to  summon  a  jury  to  appear  before  tlie  justices  or  justice 
of  assize  or  nisi  prim  of  that  county,  to  inquire  of  the  truth  of 
every  one  of  those  breaches,  and  to  assess  the  damages  that  the 
plaintiff  shall  have  sustained  thereby ;  in  which  writ  it  shall  he 
commanded  to  the  said  justices  or  justice  of  assize  or  nisi  prius, 
that  he  or  they  shall  make  a  return  thereof  to  the  Court  from 
whence  the  same  shall  issue  at  the  time  in  such  writ  mentioned ; 
and  in  case  the  defendant  or  defendants,  after  such  judgment 
entered,  and  before  any  execution  executed,  shall  pay  unto  the 
Court  where  the  action  shall  be  brought,  to  the  use  of  the  plain- 
tiff or  plaintiffs,  or  his  or  their  executors  or  administrators,  such 
damages  so  to  be  assessed  by  reason  of  all  or  any  of  the 
breaches  of  such  covenants,  together  with  the  costs  of  suit,  a 
stay  of  execution  of  the  said  judgment  shall  be  entered  upon 
record  ;  or  if  by  reason  of  any  execution  executed  the  plaintiff 
or  plaintiffs,  or  his  or  their  executors  or  administrators,  shall 
be  fully  paid  or  satisfied  all  such  damages  so  to  be  assessed,  to- 
gether with  his  or  their  costs  of  suit,  and  all  reasonable  charges 
and  expenses  for  executing  the  said  execution,  the  body,  lands, 
or  goods  of  the  defendant  shall  be  thereupon  forthwith  dis- 
charged from  the  said  execution,  which  shall  likewise  be  en- 
tered upon  record ;  but  notwithstanding,  in  each  case  such  judg- 
ment shall  remain,  continue,  and  be  as  a  further  security  to 
answer  to  the  plaintiff  or  plaintiffs,  and  his  or  their  executors 
or  administrators,  such  damages  as  shall  or  may  be  sustained 
for  further  breach  of  any  covenant  or  covenants  in  the  same 
indenture,  deed,  or  writing  contained,  upon  which  the  plaintiff 
or  plaintiffs  may  have  a  scire  facias  upon  the  said  judgment 
against  the  defendant,  or  against  his  heir,  terre-tenants,  or  his 
executors  or  administrators,  suggesting  other  breaches  of  the 
said  covenants  or  agreements,  and  to  summon  him  or  them  re- 
spectively to  show  cause  why  execution  shall  not  be  had  or 
awarded  upon  the  said  judgment,  upon  which  there  shall  be  the 
like  proceeding  as  was  in  the  action  of  debt  upon  the  said  bond 
or  obligation  for  assessing  of  damages  upon  trial  of  issues  joined 
upon  such  breaches,  or  inquiry  thereof,  upon  a  writ  to  be  awarded 
in  manner  as  aforesaid,  and  that  upon  payment  or  satisfaction 
in  manner  as  aforesaid  of  such  future  damages,  costs,  and  charges 
as  aforesaid,  all  further  proceedings  on  the  said  judgment  are 
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again  to  be  stayed,  and  so  toties  quoties,  and  the  defendant  his 
body,  lands,  or  goods,  shall  be  discharged  out  of  execution  as 
aforesaid.'' 

But  this  statute  is  altered  by  the  3  &  4  Will.  4,  c.  4£,  s.  16. 
Where  the  breaches  are  suggested  on  the  roll^  "  the  writ  shall, 
unless  the  Court  where  such  action  is  pending,  or  a  judge  of  one 
of  the  said  superior  Courts  shall  otherwise  order,  direct  the 
Sheriff  of  the  county  where  the  action  shall  be  brought  to  sum- 
moD  a  jury  to  appear  before  such  Sheriff,  instead  of  the  justices 
Of  justice  of  assize  or  nisi  prius  of  that  county,  to  inquire  of  the 
trudi  of  the  breaches  suggested,  and  assess  the  damages  that  the 
plaintiff  shall  have  sustained  thereby,  and  shall  command  the 
said  Sheriff  to  make  return  (Z)  thereof  to  the  Court  from  whence 
the  same  shall  issue  at  a  day  certain  in  term  or  in  vacation,  in 
such  writ  to  be  mentioned ;  and  such  proceedings  shall  be  had 
after  the  return  of  such  writ  as  are  in  the  said  statute  in  that 
behalf  mentioned,  in  like  manner  as  if  such  writ  had  been  exe* 
cuted  before  a  justice  of  assize  in  nisi  prius." 


(I)  As  to  the  mode  of  making  the  return,  see  ante,  p.  215. 


(    £18     ) 
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Attendance  Another  and  not  unimportant  branch  of  bis  duties  consists  in 
uponCourts.  |jjg  attendance,  &c.  upon  different  Courts  of  Law  as  a  ministerial 
officer; — not  unimportant,  for  independently  of  the  obligations 
upon  bim  to  do  so  either  in  bis  own  proper  person  or  by  de- 
puty (a),  it  is  indeed  natural  to  suppose  that  duties  of  such  a 
kind  are  attended  with  no  little  anxiety  on  the  Sheriff's  part ; — 
an  anxiety  to  discharge  them  with  all  becoming  dignity  and 
respect,  and  to  comply  as  near  as  may  be  with  the  accustomed 
forms  observed  by  his  predecessors. 


The  names 
of  the 

Courts  upon 
which  he 
must  attend. 


Section  L 

The  Courts  upon  which  he  is  obliged  to  attend  ministerially 
are  the  following  :— 

1.  The  General  Commissioners  of  Oyer  and  Terminer  and 

Gaol  Delivery  (6). 

2.  The  Special  (c),  &c. 

3.  Court  of  Quarter  Sessions. 


Nature  of         His  duties  before  and  at  and  after  the  Courts  are  holden, 

his  duties,     mainly  consist  in  summoning  juries,  nisi  prius,  crown,  special 

juries   and  viewers ;    proclaiming  the  assizes ;    attending  the 

sittings  of  the  Court ;  in  making  his  return  to  the  precepts ;  and 


(a)  8  Term  Rep.  617;  1  Hale,  597. 

(6)  In  reference  to  civil  causes 
styled  *'  justices  of  Nisi  Prius ;"  crt- 
minal,  **  oyer  and  terminer  and  gaol 
delivery."  Note — "judges  of  assi%e** 
is  in  strictness  improper,  the  writ  of  as- 
size being  entirely  abolished  by  the  sta- 
tute of  3  &  4  Will.  4,  c.  27,  s.  36. 

(c)  Sometimes,  upon  urgent  occa* 


sions,  the  Queen  issues  a  special  and 
extraordinary  commission  of  oyer  and 
terminer  and  gaol  delivery,  confined 
to  those  offences  which  stand  in  need 
of  immediate  inquiry  and  punishment, 
upon  which  the  course  ot  proceeding 
is  the  same  as  upon  general  commis- 
sions. 
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lastly,  in  carrying  into  execution  the  sentence  of  the  law  on  cri- 
minals. 

With  regard  to  the  Commissioners  of  the  former  Courts,  Commis- 
general  as  well  as  special,  (the  nature  of  their  respective  com-  Jy^,^J^5 
missions  extending  somewhat  too  far  beyond  the  proper  limits  terminer, 
of  our  subject,)  it  is  our  intention  simply  to  refer  in  case  of  need 
to  the  following  authorities— 13  Edw.  1,  c.  30 ;  14  Edw.  8,  c.  16 ; 
27  Edw.  1,  St.  1,  c.  8 ;  2  Edw.  8,  c.  2 ;  2  Hawk.  P.  C.  chap.  5, 
6,  7 ;  Cr.  on  Courts,  125 ;  4  Burr.  Rep.  2085. 

By  a  statute  in  the  reign  of  his  late  Majesty,  intituled  ''  An  Place  of 
Act  for  the  Appmntment  of  convenient  Places  for  the  holding  of  °o*?>°S 
Assizes  in  England  and  Wales  (c?),"  her  Majesty  in  council  is 
empowered  from  time  to  time  to  direct  at  what  places  in  any 
county  assizes  and  sessions  of  gaol  delivery  shall  be  held,  and 
that  they  may  be  holden  at  more  than  one  place  in  a  county  on 
the  same  circuit,  likewise  to  divide  counties  for  the  purpose  of 
holding  assizes  in  different  divisions  of  the  same  county ;  and 
by  the  last  section  to  direct  the  Court  of  Common  Pleas  at  Lan- 
caster to  be  holden  at  any  one  or  more  places  in  the  county,  and 
to  divide  the  county  for  that  purpose. 


Before  the  Commissioners  go  upon  their  respective  circuits.  Judge's  pre- 

they  issue  their  precepts  to  the  Sheriffs,  on  the  receipt  of  which  *^®P'  *^f°J® 

the  Sheriffs  issue  their  warrants  to  their  bailiffs.  cuit. 

Warrant  to  Summon  Assize  (e). 


—  —  ^ ^_  —  -_ —  _ -      ,        ,  _ 

Majesty's  Court  of  Exchequer  of  Pleas,  and  of  Sir  John  Taylor  Coleridge, 


(d)  3  &  4  Will.  4,  c.  71. 

(e)  The  warrant  should  be  issued 
forthwith,  as  by  the  statute  of  6  Hen.  6, 
c.  2,  the  bailiffs  must  make  their  re- 
turns to  the  Sheriffs  eight  days  before 
the  session,  upon  pain  of  40L  And 
as  many  should  be  issued  as  the  She- 
rifls  may  think  needed  for  the  purposes 
within  mentioned ;  it  should  not  now, 
we  conceive,  be  directed  to  the  bailiff 
of  a  hundred,  but  to  a  bailiff  generally, 
and  simply  because  the  jury,  by  the 
6  Geo.  4,  c.  50,  is  to  come  not  from  a 


hundred,  but  from  the  body  of  the 
county;  see  pott, "  Jury/'  &c.  Again, 
the  names  are  only  to  be  inseited 
which  each  bailiff  is  to  summon ;  Im- 
pey,  p.  360 ;  these  warrants,  sum- 
monses, &c.  are  all  printed.  If  any 
thing  is  to  be  done  within  a  liberty, 
the  warrant  should  be  directed  to  the 
bailiff  of  the  liberty,  and  not  contain 
a  **  noa  omtttcu"  clause.  The  war- 
rant must  contain  the  substance  of  the 
precept* 


tftO 
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Knt,  one  of  the  justices  of  our  lady  the  Qoeen,  before  the  Queen  benelf, 
at  Westminster,  justices  assigned  to  take  the  assises  in  and  for  the  said 
county,  I  command  you  that  you  cause  to  come  before  the  said  justices  at 
C,  in  the  county  aforesaid,  on  the  day  of  next  coming,  all 

writs,  jurats,  certificates,  before  whatsoever  justices  to  be  taken,  &c.  And 
also  that  you  cause  to  come  before  her  said  Majesty's  justices,  at  the  time 
and  ^ce  aforesaid,  such  and  ao  many  honest  and  lawful  men  of  the 
county  (/^  aforesaid,  whose  names  are  hereunder  written,  to  do  those 
tilings  which,  on  the  part  of  our  said  lady  the  Queen,  shall  be  then  and 
there  enjoined  them ;  and  command  you  also,  that  you  make  public  pro- 
damation  in  and  through  the  whole  county  aforesaid  (g),  that  all  those 
who  will  prosecute  any  prisoner  in  any  prison  or  gad  in  die  county  afore- 
said, or  at  laige  on  bau,  that  they  be  then  and  there  present  to  prosecute 
them,  as  shallbe  just ;  and  also  that  you  give  notice  to  all  justices  of  the 
peace  (A),  chief  constaUes,  coroners,  stewards  and  bailim  of  liberties 
within  the  county  aforesaid,  that  they  be  then  and  there  with  their  rolls, 
records,  indictments  and  other  memorandums,  to  do  those  things  which  in 
this  behalf  shall  belong  unto  them  to  be  done.  And  further,  by  virtue  of 
the  several  writs  of  our  said  lady  the  Queen  to  me  directed,  I  command 
you  that  you  have  before  the  said  justices,  at  the  time  and  place  aforesaid, 
the  bodies  of  the  several  jurors,  whose  names  are  hereunder  written,  to 
serve  upon  the  several  juries  hereunder  mentioned  (t) ;  and  that  you 
yourself  be  then  there  in  your  own  person  to  attend,  do,  and  perform  all 
those  things  which  belong  to  your  office :  And  that  you  have  then  and 
there  the  names  of  the  said  justices,  chief  constables,  coroners,  stewards, 
bailiffi  of  liberties,  jiu^ors,  &c.  Given,  &c. 
(Seal  of  office.)  G.  A.,  Esq.,  High  Sherifi: 


(/)  Ani§,  219.  n.  (e). 
Proclama-         ig)  Proclamation  is  nsaally  made 
tion,  how      by  advertisement  ia  the  newspapers 
made.  ^>^  circulate  in  the  coanty,  and  in 

this  form  : — 

C.  SUMMER  ASSIZES,  183  . 

THE  COMMISSIONS  of  NISI 
PRIUS.  of  Oyer  and  Terminer, 
and  of  General  Gaol  Delivery  for  the 
County  of  C,  will  be  opened  at  the 
Crown  Court,  in  the  City  of  C,  on 
Monday,  the  day  of  , 

183  ,  before  the  Honourable  Sir  Ed- 
ward Hall  Alderson,  Knight,  one 
of  the  Barons  of  our  Lady  the  Queen, 
of  her  Court  of  Exchequer,  and  the 
Honourable  Sir  John  Williams, 
Knight,  one  of  the  Justices  of  our 
Lady  the  Queen,  of  her  Conrt  of 
Queen's  Bench,  when  all  Justices  of 
the  Peace,  Mayors,  Coroners,  and 
Bailiffs  of  Liberties  within  the  said 
County,  and  all  Jurors,  Persons  bound 
by  Recopiizance,  Witnesses,  and 
others  having  Business,  are  requested 
to  attend. 

G.  A.,  Esq.,  High  Sherifft 
C.  26th  June,  183  . 


But  it  may  be  made  in  any  other  mode 
by  placards  or  otherwise-,  when  in- 
serted in  the  newspapers  it  is  usually 
accompanied  by  the  following  invita- 
tion, but  of  course  this  entirely  de« 
pends  upon  custom  : — 

THE  HIGH  SHERIFF  of  the 
County  of  C.  requests  the  Ho- 
nour of  the  Company  of  the  Gentle- 
men in  the  Commission  of  the  Peace, 
and  of  those  sommoned  upon  the 
Grand  Jury,  at  DINNER,   at  the 

Inn,  C.         on  the 

inst. ;  being  the  Commission  Day  above 
proclaimed. 

{h)  The  names  of  the  magistntes 
may  be  obtained  of  the  clerk  of  the 
peace,  with  whom  they  are  recorded. 

(t)  The  names  of  those  who  have 
been  on  the  grand  jury  may  be  ob- 
tained at  the  office  of  the  former 
Under-sheriff;  as  to  their  numbers, 
&c.  see  pose,  **  Grand  Jury"  it  is  the 
CQStom  to  summon  twenty-tfaree. 
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To  this  warrant  are  annexed — 

1 .  Grand  Jurors'  names. 

2.  Nisi  Prius  Jurors'  names. 

3.  Crown  Jurors'  names. 


fFarrant  to  summon  Nisi  Prius  Jury. 


Cumberland, 


>  G,  A„  Esq.,  Sheriff  of  the  said  county,  to  T.  D.  my 
to  wit.  \  bailiff,  greeting :  These  are  to  will  and  require  you  im- 
mediately upon  sight  hereof  to  warn  and  summon  Qi)  the  several  persons 
hereunder  named  personally  to  be  and  appear  upon  the  jury  at  the  next 
commission  *  of  nisi  prius  [or  *'  of  oyer  and  terminer  and  generid  gaol 
delivery,"]  to  be  holden  for  this  county  at  the  court  house  at  C,  on  Sa- 
turday the  day  of  next  coming,  then  and  there  to  try  the 
several  issues  between  the  parties;  and  hereof  fail  not  at  your  peril. 
Given,  &c. 
(Seal  of  office.)  G.  A,,  Esq.,  High  Sheriff. 
[Here  insert  their  names,  places  of  abode,  and  dacription,'} 

Warrant  to  summon  Crown  and  Grand  Juries  {l). 

Proceed  as  ante  to  asterisk,  and  then  say,  *'  of  oyer  and  terminer  and 
general  gaol  delivery,  to  be  holden,  &c.,  then  and  there  to  try  such  mat- 
ters  and  things  as  shall  be  given  them  in  charge,  and  hereof  fail  not  at 
your  peril.    Given,  &c.  G,  A,,  Esq.,  High  Sheriff. 

(Seal  of  office.)  [Names,  S^c,  as  ante,"] 

Warrant  to  summon  a  Special  Jury  on  a  View, 

Cumberland,  ^      G.  A,,  Esq.,  Sheriff  of  the  said  county,  to  T.  D.  my 

to  wit.       S  bailiff,  greeting :  You  are  hereby  required  to  warn  and 

summon  the  several  persons  undernamed  personally  to  be  and  appear  at 

the  next  assizes  to  be  held  for  this  county,  on  the  day  of 

,  at  ,  to  try  the  said  cause  (m)  ;  [and  the  said  persons  are 

desired  and  requested  to  be  and  appear  at  the  house  knoum  by  the  sign  of 

,  in  ,  at  o'clock  in  the  noon  of  the  same  day, 

where  they  will  he  attended  by  and  persons,  appointed  by  the 

Court  to  show  them  the  premises  in  question;]  and  hereof  fail  not  at  your 

peril.     Given  under  the  seal  of  my  office,  this  day  of  ,1839. 

(Seal  of  office.)  G.  A,,  Esq.,  High  Sheriff. 

Return  of  the  Assize  Precept, 

The  execution  of  this  precept  appears  more  fully  by  divers  panels  to 
ilie  same  precept  annexed,  and  further  I  have  caused  to  be  publicly  pro- 
claimed throughout  my  whole  bailiwick,  that  all  who  shall  prosecute 
against  those  prisoners  be  then  and  there  to  prosecute  against  them,  as 


»» 


(k)   The  bailiffs  summonses  are  tUmen**  is  preferable  to  **p9rsons; 

printed ;  as  to  the  mode  of  summon-  aad  in  such  a  case  say  **  grand  Jury 

log,  number  to  be  summoned,  names  instead  of  ^'jury,**  simply ;  in  other 

bow  obtained t  &c.,  we   have   more  respects  the  two  are  similar  in  form, 
fiilly  enlarged   upon  under  the  title  (m)  If  there  be  no  view  the  words 

"  Jury"  to  which  we  crave  to  refer.  in  brackets  are  to  be  oroitred. 

(i;  If  a  grand  jury,  the  term  "  g$n- 


ftift  OFFICER  OF  THE  COURTS  OF  LAW — ASSIZES. 

shall  be  just.  I  have  also  given  notice  to  all  justices  of  the  peace,  mayors, 
coroners,  escheators,  stewards,  and  also  to  all  chief  constables  and  baili& 
of  every  hundred  and  liberty  within  my  county,  that  they  be  then  and 
there,  in  their  own  person,  with  their  rolls,  records,  indictments,  and 
other  remembrances,  to  do  those  things  which  to  their  offices  in  this  be- 
half appertain  to  be  done,  as  is  within  commanded  me. 

The  answer  of  G.  A,,  Esq.,  High  Sheriff. 

First  Panel  (n,) 

Westmorland,  )      Names  of  the  grand  jury  to  inquire  for  our  lady  Uie 
to  wit       5  Queen. 
The  Honourable  H,  C.  Lawther,  of 
Sir  G.  M.,  Bart,  of  K 
&c.  &c.  &c. 

G.  A.^  Esq.,  High  Sheriff. 

Second  Panel. 

Westmorland,  >     Names  of  the  jury  to  try  traverses  and  the  prisoners 
to  wit        $  at  the  bar. 
A.  B.  of  ) 

C.  D.  of  >  Summoning  officer,  G.  A. 

&c,  &c.  3 

Each  of  the  said  jurors  is  by  himself  separately  attached  by  pledges.— 
John  Doe  and  Bichard  Roe.  G.A.^  Esq.,  High  Sheriff. 


Third  Panel. 

Westmorland,  )      Names  of  the  jury  to  try  the  issues  joined,  &c.  &c. 
to  wit       S 
A.  B.  of 
C.  D.  of 
&c.  &c.  G.  A.,  Esq.,  High  Sheriff. 

Fourth  Panel. 

Westmorland,  I  A  calendar  of  the  justices  of  the  peace  of  our  lady  the 
to  wit  5  Queen,  mayors,  coroners,  bailifis  of  liberties  and  hun- 
dreds, and  constables  of  hundreds,  in  the  county  of  W.,  summoned  to  be 
at  the  commission  of  nisi  prius  and  general  session  of  oyer  and  terminer 
and  gaol  delivery,  to  be  holden  at  in  the  said  county,  the 

day  of  ,  in  the  year  of  the  reign,  &c. 

TAe  Names  of  the  Justices, 

A.  B.  of 
C.  D.  of 

Names  of  the  Mayors. 
A.  B.  mayor  of 


(n)  Tbe  following  panels  are  en-  turn ;  and  they  should  be  so  delivered 

grossed  on  parchment  and  fastened  to  by  the  hands  of  the  High  Sheriff  to 

the  precept,  on  the  back  of  which  the  judge  or  commissioner  at  the  time 

precept  is  indorsed  the  foregoing  re-  he  opens  the  commission. 
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Names  (fthe  Coroners. 

C.  B.  of,  &c. 
A,  B,  of,  &c. 

Names  of  Bailiffs  of  Liberties, 
A.  B.,  high  bailiff  of 

Names  of  the  Constables  of  Hundreds, 

Hundred  of  ,  A.  B.  of 

Hundred  of  ,  C.  D.  of 

Names  of  the  Officers, 

Hundred  of  ,  A.  B.  of 

Hundred  of  ,  C.  D.  of 

Fifth  Panel. 

Westmorland,  )     The  calendar  (o)  of  all  prisoners  being  in  the  gaol  of 
to  wit        )  the  said  county,  and  of  all  prisoners  baSed  after  com- 
mittal by  the  different  magistrates  of  the  said  county,  &c.  &c. 
A,  B,  committed  by  ,  charged  with  , 

C  D.  committed  by  ,  charged  with  , 

but  afterwards,  to  wit,  on,  &c.,  bailed  by  John  Hill,  Esq.,  of,  &c. 

G.  A,  Esq.,  High  Sheriff. 

Return  of  a  Distringas  Jur, 

The  execution  of  this  writ  appears  in  the  panel  hereunto  annexed. 

G.  A,,  Esq.,  High  Sheriff. 

Where  a  View  is  directed  (jp). 

I  do  hereby  humbly  certify  that  I  have  caused  the  place  in  question 
to  be  shown  to  A,  B,,  C,  D.,  E.  F,,  &c.  {^jurors  that  attend\,  in  the  pa- 
nel hereunto  annexed,  as  within  I  am  commanded  and  required  by  the 
said  writ.  The  answer  of  G,  A,,  Esq.,  High  Shenff. 

Return  of  a  Hah,  Corp,  Jur. 

The  execution  of  this  writ  appears  in  the  panel  hereunto  annexed. 

G.  A,,  Esq.,  High  Sheriff. 

Return  of  a  Hah.  Corp.  Jur.f  where  a  View  was  directed  and 

none  of  the  Jury  appeared. 

By  virtue  of  this  writ  to  me  directed,  I  summoned  A.  J3.,  &c.,  bein^ 
the  first  twelve  jurors  within  named,  to  be  and  appear  at  the  time  and 


(o)  Copies  of  the  crown  calendar  copies  also  of  the  petty  juiy  should 

should   be   printed  and  circulated;  be  made  on  parchment  to  annex  to 

copies  of  the  nisi  prius  jury  should  traverses. 

also  be  printed  on  parchment,  and  one  (p)  The  view  must  be  had  by  six 

annexed  to  each  venire,  and  another  at  least,  6  Geo.  4,  c.  50,  s.  23,  and 

to  each  distringas  or  hab.  corp.  jur. ;  the  names  of  the  viewers  must  be  cer* 

see  post,  **  Jury"  and  Rogers  v.  Smith,  tified  in  the  return, 
1  Ad.  &  E.  772 ;  3  Ncv.  &  M.  772 ; 
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piaec  widMB  nmtimitdf  and  to  do  —  Ac  wMrfn  writ  ewninanib 
I  attffwlfil  si  die  timo  md  plAoe  witkln  ncntioood.  to  cmhc  tbo  place  ii 
onfrfioD  to  be  ihown  to  nx  or  moie  of  the  fint  named  tvdre  jniwa,  bat 
ttie  abore-named  joron  or  any  one  of  them  did  not  appear,  ao  tbat  I 
eoidd  not  fatber  oroeeed  on  tbefludviev  of  die  phce  in  yMrtinn,  aa 
thif  writ  oommanda  me- 

The  anawer  of  G.  A^  £a^,  Hig^  ShcriT. 

Return  tf  a  Ditirhig.  Jur,^  where  a  Vme^  andwomeef  ike  htnm 

otppeotm* 

By  Tirtoe  of  tbii  writ  to  me  cErected,  I  caoaed  to  be  diitraiiied  A.  B^ 
fte^  being  the  fint  twd? e  janxi  widnn  named  peiaooaDy  to  be  anl  ap- 
pear, ice.  [iU  guprm.'} 

ReUnm  ofSummomi  on  an  InSeimeni  at  the  Atrnzet. 

Return  of '*  NiMi:' 

The  within-named  A,  B.  and  C.  D.  are  nmuimned  by  good  nm- 
monen^  to  wit,  [the  bnUjff*  mtmetJ] 

iJohmBee^ 
Fledgea,  <     and 

ImtkardRoe. 

Bat  the  widnn-oamed  &  B.  and  G.  B.  hate  nodnng,  nor  hadb 
of  them  any  dnng  in  my  faailtwidc,  by  whidi  dinr  or  eidier  of 
be  attached,  norarediey  or  either  of  them  ioandm  the  aame* 

The  anawer  ciG.A^  JSm^  Bi^  SheiiC 

Return  of  Capias  on  In^etmeni  at  Asnzeg. 

By  rirtne  of  this  writ  to  me  diiccted,  I  hare  taken  die  bodiea  of  dbe 
within-named  A,  B,  and  C.  D.  whom  I  bare  befixe  the  Qnecn*i  iartins 


within-named,  at  die  day  and  plaee  aa  within  I  am  commanded,  bat  the 
within-named  5.  B.  and  G.  B.  are  not,  nor  is  eidier  of  diem  fisand  in 
my  bailiwidL 

The  answer  of  G.  it,  Esi|,  H%|i  SheriC 

Issvcs  vpoo      By  the  common  law  the  Sheriff  could  retam  no  inaes  npon 


diitrincas  j|  Tenire  fiiciaa  jur.,  but  npon  a  distringas  or  hab.  corp.  jar.  it 
cg_^  j^^  aeems  that  be  waa  bound  to  return  tome.  By  the  statnte  of  35 
Hen.  8,  c.  6,  s.  4,  it  was  enacted,  **  that  upon  ererj  writ  of 
kabeoB  corf,  or  distringas,  with  a  nisi  prius  delivered  of  reoofd 
to  the  Sheriff,  See.,  to  whom  die  making  of  die  return  docb  sf- 
pertain,  the  said  Sheriff,  &c.  shall  return  issues  upon  erery  per- 
son impanelled  and  returned  upoo  any  sudi  writs  at  the  leant  5s,, 
upon  an  a£af,  10«.,  pbtrieSf  ISs,  4d,f  and  doable  that  sum  iqun 
every  other :"  and  by  stat.  27  Eliz.  c  6,  **  The  issues  upon  the 
first  t^rrngas  are  enlarged  to  lOs.^  the  second  20«.,  and  50t«« 
on  the  third/' 
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Seside&f  the  duties  above  soggf^ted  a«  to  tbe  return  of  the  His  duties 
precept  9tt,,  there  are  others  which  should  not  be  wholly  omit-  [^d^Vi^«, 
ted,    .The  High  Sheriff  and  his  Under-sheriff  must  be  in  con-  ing, javelin 
stant  attepdance  on  the  judges  during  their  presence  in  his  county  '"f"'.,^^ 
— he  must  provide  them  with  the  accustomed  lodgings,  &c. — a 
sufficient  number  of  javelin  men,  &c.  and  make  the  accustomed 
payments,  which,  upon  proper  vouchers  being  produced,  will  be 
allowed  to  him  in  the  passing  of  his  accounts ;  what  are  usual 
payments  may  be  ascertained  at  the  office  of  the  former  Under- 
sheriff ;  they  are  not  fixed  by  statute  or  common  law — being 
so,  they  necessarily  vary  according  to  the  custom  of  each  county. 

'    If  it  be  his  misfortune  to  have  to  carry  into  execution  the  To  execute 
sentence  of  death  upon  any  prisoner,  (God  forbid  it  should !)  he  ^^e  sentence 
empowers  another  by  letter  of  attorney  to  do  it. 

Power  of  Attorney  to  execute  a  Prisoner, 

To  all  to  T^hom  these  presents  shall  come,  greeting :  I,  G.  A,  of 
in  tbe  county  ci  W,,  Esq.  High  Sheriff  of  the  said  county,  do  hereby  ap- 
point, authorize,  and  depute  C»  D.  of  ,  for  me,  and  in  my  stead, 
to  execute  on  the  day  of  next,  the  sentence  of  the  law 
passed  on  the  prisoner  R*  P.  at  the  last  assizes  for  the  said  county  by  Sir 
John  Gumey,  Knt,  one  of  the  Oommissioners  of  oyer  and  terminer 
and  general  gaol  delivery  for  tlie  said  county ;  and  to  do  and  perform  all 
things  that  may  be  in  anywise  necessary  or  expedient  in  or  about  the  pre- 
mises. 

(Seal  of  office.)  G.  A.,  High  Sheriff. 

There  used  to  be  for  this  purpose  a  warrant  under  the  hand  Formerly  by 
and  seal  of  the  judge^  as  is  still  practised  in  the  Court  of  the  warrant 
Lord  High  Steward  upon  the  execution  of  a  peer  {q)  ;  though  ju^e.  ^ 
in  the  Court  of  the  peers  in  parliament  it  is  done  by  writ  from 
the  Queen  (r).     That  practice  has  however  fallen  into  disuse,  Nowhya 
and  at  this  day  the  Sheriff  receives  a  copy  of  the  calendar  signed  cafendar  ^ 
by  the  judge,  and  another  from  the  clerk  of  the  assize  signed 
by  him,  containing  the  separate  judgments  in  the  margins  ;  and 
the  High  Sheriff  executes  according  to  the  minutes  in  the  mar- 
gin if  there  be  no  reprieve.     But  it  should  be  observed  that  this  j^^  :„jg 
calendar  is  a  meie  memofial  giving  directions  to  no  one ;  thejudg"  ment  in 

Court,  not 

— ■ —    ■  ' '  ■   ■  1 1  »   ■■ .. I    . ..  I  ■  I    ., 

(q)  2  Hale's  P.  C.  409.  101  ;  being  both  in  the  cnstody  of 

(r)   5,  Mod.  Rep.  12;  S.  P.  C.  the  Lieutenant  of  the  Tower  and  be- 

182,  Append.  4  B.  C.  s.  5 ;  see  also  headed  ;  and  also  2  Hale,  31 ;  Fos- 

Sir  W.  Raleigh's  ca.  Cro.  Jac.  496;  ter,  43. 

Lord  Stafford's  Ca.  State  Tr.  3  vol.  p. 

a 
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calendar,  U  ment  openly  pronounced  and  entered  is  that  which  empowers  the 
authority  to  "^^^ff  ^  execute ;   indeed,  Hale  says  that  RoUe  would  never 
execate.       sign  any  calendar,  but  gave  his  orders  openly  in  Court,  with  a 
charge  to  the  Sheriff  and  gaoler  to  take  notice  of  them. 

Time  of  In  the  case  of  Earl  Ferrers  (s)  this  question  was  put  to  the 

execution,  judges  by  the  House  of  Peers,  *'  supposing  a  peer  so  indicted  and 
Earl  Fer-  convicted  (of  murder^  and  before  the  Lords  in  parliament,)  ought 
by  law  to  receive  such  judgment  as  aforesaid,  and  the  day  ap- 
pointed by  the  judgment  for  execution  should  lapse  before  such 
execution  done,  whether  a  new  time  may  be  appointed  for  the 
execution,  and  by  whom  ?"  The  answer  was : — "  supposing  the 
day  appointed  by  the  judgment  for  execution  should  lapse  be- 
fore such  execution  done,  (which  however  the  law  will  not  pre- 
sume,) we  are  all  of  opinion  that  a  new  time  may  be  appointed 
for  the  execution,  either  by  the  High  Court  of  Parliament,  be- 
fore which  such  peer  shall  have  been  attainted,  or  by  the  Court 
of  K.  B.,  the  parliament  not  then  sitting ;  the  record  of  the  at- 
tainder being  properly  removed." 

A  person  Previously  to  the  statute  of  6  &  7  Will.  4,  c.  90,  a  person 

convicted  of  convicted  of  murder  was  to  be  executed  on  the  day  next  but  one 
after  that  on  which  the  sentence  was  passed,  unless  the  same 
should  happen  to  be  on  Sunday,  and  in  that  case  on  the  Monday 
following,  and  the  sentence  was  to  be  pronounced  immediately 
after  the  conviction,  unless  the  Court  should  see  reasonable 
cause  for  postponing  the  same :  but  by  sect,  ft  of  that  statute  it 
is  enacted,  *^  that  from  and  after  the  passing  of  this  Act  sen- 
tence of  death  may  be  pronounced  after  convictions  for  murder 
in  the  same  manner,  and  the  judge  shall  have  the  same  power  in 
all  respects  as  after  convictions  for  other  capital  offences"— and 
No  report     jn  like  manner  of  a  person  sentenced  at  the  Central  Criminal 

by  Recorder  Court  (^t  for  no  report  is  made  by  the  Recorder  as  used  to  be. 

of  London. 

If  a  woman  quick  with  child  receive  sentence  of  death,  she  may 
allege  her  being  with  child,  in  order  to  get  the  execution  respited, 
and  thereupon  the  Sheriff  shall  be  commanded  to  take  her  into 

(s)  Fo8t.  Cr.  Ca.  139;  sea  2  Ad.         (t)  7  Will.  4  and  1  Vict,  c  76. 
&  E.  268. 
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a  private  room  and  to  impanel  a  jury  of  matrons  (u),  to  examine 
whether  she  be  quick  with  child  or  not ;  and  if  they  find  her 
quick  with  child,  the  execution  shall  be  respited  till  her  deli- 
very (x) ;  but  Coke  and  Standford  both  say  that  a  woman  can 
have  no  advantage  from  being  found  with  child,  unless  she  be 
also  found  quick  with  child  (y) ;  this  may  be  true  as  a  theoretical 
proposition  of  law,  but  the  mere  suggestion  of  a  doubt  would  be 
sufficient  to  stay  the  execution  until  the  truth  was  known  («)• 

Execution  ought  not  to  be  awarded  into  a  different  county  Placi, 
from  that  wherein  the  party  was  tried  and  convicted,  except 
only  where  the  record  of  attainder  is  removed  into  the  Queen's 
Bench,  in  which  case  the  Court  of  Queen's  Bench  has  power  to 
order  it  where  it  thinks  proper  (a).  It  should  also  be  done  at  By  whom, 
the  ustial  place,  and  by  the  proper  officer  or  his  deputy ;  by 
proper  officer  is  meant  by  the  person  who  has  the  legal  (6)  cu8« 
tody  of  the  convict. 

With  regard  to  a  person  in  the  castle  of  Chester  it  is  enacted  (e)^  In  Cheshiie. 
*'  that  the  Sheriffs  of  the  county  of  the  city  of  Chester  (unless 
the  Sheriff  of  the  county  be  expressly  ordered  by  the  judge  who 
tried  him  to  execute  such  criminal  within  the  county)  shall  exe- 
cute sentence  of  death  upon  all  criminals  condemned  to  die  for 
offences  committed  within  the  county  of  Chester ;  and  the  judges, 
or  one  of  them,  of  oyer  and  terminer  and  gaol  delivery,  are  em- 
powered to  order  the  constable  of  the  castle  of  Chester  to  deliver 
the  criminals  to  the  said  Sheriffs,  and  to  order  the  said  Sheriffs 
to  execute  the  criminal  as  such  judges  or  judge  shall  think  fit." 
This  order  is  in  place  of  a  writ  of  Habeas  Corpus  (d),  which,  by  Order,  effect 
the  common  law,  would  be  requisite  in  order  to  remove  him  ^^' 
from  the  custody  of  the  constable  of  the  castle,  and  to  empower 
the  Sheriffs  of  the  city  or  the  Sheriff  of  the  county  to  carry  the 
law  into  force. 

Lord  Coke  and  Sir  M.  Hale  agree  in  this  that  no  execution  Manner  of 
can  be  warranted  unless  it  be  pursuant  to  the  judgment.    Whe-  ewcntion. 


(u)  3  Inst.  13;  Fmcb.478j  St.  P.  (a)  Rex  v.  Anirobus,  2  Ad.  &  £. 

C.  198.  807 ;  2  Hale's  P.  C.  410,  (edit.  1800). 


(x)  4  State  Tr.  612.  (6)  Ibid, 

iy)    ~ 


3  Inst.  17 ;  SUnd.  P.  C.  198 ;  (e)  5  &  6  Will.  4,  c.  1,  s.  1. 

ted  vid.  2  Hawk.  P.  C.  658,  n.  (d)  2  Ad.  &  £.  805 :  Littkdale. 

(s)  See  6  &  7  Will.  4,  c.  30. 
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ther  the  Queen  can  by  her  prerogative  alter  the  judgment 
seems  a  vexata  qtuBstio ;  the  better  opinion,  however,  seems  to 
be,  that  she  can  nutigate  the  punishment  with  regard  to  the  pain 
or  infamy  of  it  (e) ;  but  it  is  equally  clear  that  the  Sheriff  or 
other  officer  cannot  do  so  of  his  own  authority. 

To  keep  the       Being  ex  officio  a  ctmservator  pacts,  he  should  at  all  such 
P^^*  times  demand  such  a  posse  comitatus  as  will  prevent  a  breach  of 

the  peace. 


Section  II. 

SESSIONS  OF  THE  PEACE. 

Nature  of  The  Sheriff's  duties  as  the  ministerial  officer  of  these  Courts 
duues  ^^^  ejutdem  generis  as  those  enumerated  and  required  of  him  at 

the  Court  of  oyer  and  terminer  and  general  gaol  delivery  ;  for 
Only  upon  they  differ  not  in  kind  but  in  degree.  But  as  he  is  obliged  to 
such  as  are    render  obedience  and  attendance  only  upon  such  sessions  of  the 

peace  as  are  Courts  of  Record^  it  will  be  necessary  to  distinguish 

which  are  so  and  which  are  not. 

Petty  ses-  Firstly ^  Of  a  petty  or  pettil  sessions :  which  is  a  meeting  of  two 
or  more  justices  of  the  peace,  holden  by  their  own  mere  moiiont 
for  the  execution  of  some  power  vested  in  them  by  law  (/) ; 
upon  this  Court  (not  being  one  of  record)  the  Sheriff  is  not  obliged 
to  attend. 

Special  ses-  Secondly,  A  special  sessions  is  a  meeting  of  justices  holden  on 
a  special  occasion  for  the  execution  of  some  particular  branch  of 
their  authority ;  this  is  not  convened  mero  motu,  or  by  the  private 
agreement  of  magistrates,  (and  in  this  it  essentially  differs  from 
the  petty  sessions  as  before  observed,)  but  depend  for  their 
legality  on  a  reasonable  notice  being  served  on  all  the  magis- 
trates of  the  division  in  respect  of  which  it  is  holden  (g). 
Special  ses-  The  special  sessions  (except  when  under  statutory  regula* 
nons  hew  tions)  may  be  convened  at  the  instance  of  the  custos  rotulorum 
of  the  county,  of  the  clerk  of  the  peace,  of  his  deputy,  or  of  two 

'■■  ■■  ■■-  ''  ■'  ■■■■  ■  '■■  «■■  ■«■  I  II  .■.■Hill  ■  ■ 

(t)  Ibstcr,  368;  270;   4  Comm.  (/)  Rixy.Jmticei  of  Warcetter- 

398.  shire,  2  Barn.  &  Aid.  228. 

(g)  2  B.  &  Aid.  228. 
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justices.  The  party  or  parties  convening  the  session  issue  a 
precept  to  the  high  constable,  who  thereupon  does  what  is  re- 
quired of  him. 

This  is  not  a  Court  of  record,  and  therefore  the  Sheriff  is  not  Not  a  Court 
obliged  to  attend  upon  it.  °f  '^^J®"*- 

Thirdly,  The  general  sessions  (a  term  which  contains  under  it  General 
the  general  quarter  sessions)  is  a  meeting  of  two  or  more  magis-  "*"*°''*' 
trates,  one  of  whom  must  be  of  the  quorum,  for  the  execution  of 
any  general  business  that  may  come  within  the  scope  of  the 
authority  given  them  by  their  commission  of  the  peace  and  by 
statutes. 

Sessions  are  general  or  special,  with  reference  to  the  object  of 
their  meeting — whether  convened  for  particular  or  general  busi- 
ness. 

The  Courts  of  general  and  general-quarter  sessions  of  the  Court  of 
peace  are  Courts  of  record,  and  upon  these,  for  the  same  reason,  ^<^o"*« 
the  Sheriff  must  attend,  either  in  person  or  by  deputy,  to  return 
the  precept  and  to  take  charge  of  prisoners,  and  to  serve  the 
Court  otherwise  as  he  hath  in  charge  by  the  mandamus  that  is 
mentioned  in  the  commission  of  the  peace,  in  default  of  at- 
tendance the  justices  may  fine  or  amerce  him ;  if  they  do  not 
insist  upon  his  attendance,  &c.  the  omission  is  merely  from 
courtesy  and  not  from  want  of  authority,  for  they  have  in  like 
matters  the  same  powers  that  judges  of  assize  have,  and  for  the 
same  reasons^  as  appears  by  the  case  of  the  Sheriff  of  Brecon  (A), 
who  was  fined  100^.  He  is  also  punishable  by  them  for  any 
default  in  executing  their  writs  or  precepts,  for  being  an  officer 
of  that  Court,  he  is  of  course  amenable  to  it. 

These  sessions  are  convened  in  the  following  manner — any 
two  justices  within  the  jurisdiction  (one  being  of  the  quorum) 
or  the  custos  rotulorum  and  one  justice  direct  the  following  pre- 
cept to  the  Sheriff:— 

Precept  to  Summon  Sessions  of  the  Peace, 

Westmoreland,  )  We,  John  Hill,  of  ,  and  W,  Crackenthorp,  of 

to  wit         )  ,  justices  of  our  sovereign  lady  the  Queen,  assigned 

to  keep  the  peace  in  the  county  aforesaid,  and  also  to  hear  and  determinel 
divers  felonies,  trespasses  and  other  misdemeanors  committed  in  the  said 
county,  and  one  of  us  of  the  quorum,  to  the  Sheriff  of  the  same  county/ 
greeting:  on  the  behalf  of  our  said  sovereign  lady  the  Queen,  we  command 

{h)  8  Term  Rep.  615  3  see  also  2  Hawk.  P.  C.  222 ;  Dalt.  372. 
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Precq>t, 
contents  of. 


you,  that  you  omit  not,  by  reason  of  any  liberty  in  your  county,  but  that 
you  enter  therein,  and  that  you  cause  to  come  before  ua,  or  others,  justices 
assigned  to  keep  the  peace  in  the  said  county,  and  also  to  hear  and  deter- 
mine divers  felonies,  trespasses  and  other  misdemeanors  in  the  said  county 
committed,  on  the  day  of  now  next  ensuing,  at  the 

hour  of  ten  in  the  forenoon  of  the  same  day  at  J.,  in  the  said  coun^; 
twenty-four  (t)  good  and  lawful  men  of  the  body  of  the  county  aforesaid, 
then  and  there  to  inquire,  present,  do  and  perform  all  and  singular  such 
thin^  which  on  the  behalf  of  our  said  sovereign  lady  the  Queen  shall  be 
enjoined  them ;  also  that  you  make  known  to  all  coroners,  keepers  of 
gaols  and  houses  of  correction,  high  constables,  andbailiffi  of  liberties  (&), 
within  the  county  aforesaid,  that  they  be  then  there  to  do  and  fulfil  those 
things  which  by  reason  of  their  offices  shall  be  to  be  done ;  moreover, 
that  you  cause  to  be  proclaimed  through  the  said  county,  in  proper  places, 
the  aforesaid  sessions  of  the  peace  to  be  held  at  the  day  and  place  afore- 
said ;  and  do  you  be  then  there,  to  do  and  execute  those  things  which 
belong  to  your  office:  and  have  you  then  there  as  well  the  names  of  the 
jurors,  coroners,  keepers  of  gaols  and  houses  of  correction,  high  constables, 
and  bailifis  aforesaid,  as  also  this  precept.  Given  under  our  seals  at  J. 
in  the  county  aforesaid,  the  oay  of  ,  in  the  year  of  the 

reign  of,  &c.  (/). 

Return  thereto. 

The  execution  of  this  precept  appears  in  certain  panels  hereunto  an- 
nexed. I  further  certify  that  I  have  eiven  notice  to  all  coroners,  keepers 
of  eaols  and  houses  of  correction,  high  constables  and  bailifi  of  liberties 
wiuin  my  county,  to  be  and  appear  at  the  time  and  place  within  men- 
tioned, to  do  and  perform,  &c.  and  have  caused  to  be  proclaimed  through 
my  county,  in  proper  places,  the  sessions  within  mentioned. 

The  answer  of  Henry  Earl  of  Thanet,  High  Sheriff. 

Then  on  a  piece  of  parchment  write  the  names  of  the  jurors 
(tt^  ante,  p.  221,)  thus  : — 

The  names  of  the  jurors  to  inquire. 
The  names  of  the  jurors  to  try. 
Coroners,  keepers  of  gaols ,  S^c. 

Every  precept  to  be  issued  for  the  return  of  jurors  before 
♦  *  ♦  •  Courts  of  sessions  of  the  peace  in  England  •  * 
and  Wales,  shall  in  like  manner  direct  the  Sheriff  to  return  a 
competent  number  of  good  and  lawful  men  of  the  body  of  bis 
county,  qualified  according  to  law,  and  shall  not  require  the 


(0  6  Geo.  4,  c.  50;  as  to  their 
putUfication,  pott,  237. 

(ft)  27  Hen.  8,  c.  15. 

il)  The  justices  out  of  session,  as 
well  as  from  their  sessions,  may  in 
any  case  issue  their  prscepts,  &c.  to 
the  Sheriff,  and  be  must  execute  the 
same;  Dalt.  373.  Without  such  pre- 
cept to  the  Sheriff  no  one  is  bound  to 


attend,  but  if  parties  do  attend,  and 
the  business  is  regularly  transacted, 
the  proceedings  are  valid ;  2  Ld.  Kaym. 
1238.  The  precept  ought  to  bear  tetie 
fifte&n  dayt  before  the  vetom,  and 
ought  to  be  delivered  to  the  Sheriff 
forthwith,  that  he  may  have  sufficient 
time  to  proclaim  the  sessions  and  to 
give  the  proper  notices ;  2  Hawk.  41. 
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same  to  be  returned  from  any  hundred  or  hundreds,  or  from  any 
particular  venue  within  the  county,  and  that  the  want  of  hun- 
dredors  shall  be  no  cause  of  chaUenge ;  any  law,  custom  or  usage 
to  the  contrary  notwithstanding  (m). 

The  qualification  by  estate  of  persons  liable  to  serve  on  grand  Qualifica- 
juries  and  petty  juries  in  Courts  of  sessions  of  the  peace,  is  the  ^^°* 
same  as  the  qualification  of  persons  liable  to  serve  on  juries  in 
Courts  of  nisi  prius,  &c.  (n) ;  and  the  Sheriff  must  return  the 
names  of  men  contained  in  the  jurors'  book  for  the  then  current 
year  or  for  the  preceding  year,  as  the  case  may  be  (o). 

When  the  Sheriff  hath  received  the  precept,  he  must  direct  To  grant 

several  warrants  to  the  several  bailiffs  of  liberties,  &c.  containincr  precepts  for 

summoning 
in  them  the  substance  of  the  precept,  to  summon  them  to  appear  sessions. 

at  the  sessions,  &c. 


Section  III. 

JURIES. 


Whether  in  ami  matters  trial  by  jury  as  at  present  constituted 
in  this  country^  is  the  fittest  tribunal  to  determine  differences 
depending  upon  the  most  refined  subtleties  of  a  lengthy  record, 
— add  to  this,  the  necessity  of  an  unanimous  verdict  upon  issues 
not  unfirequently  inconsistent  with  each  other, — we  presume  not 
to  consider,  but  confine  our  observations  to  the  mode  of  pannel- 
ling  jurors  and  other  matters  falling  immediately  within  the 
High  Sheriff's  duties,  as  an  officer  of  the  several  Courts  of  jus- 
tice where  jurors  must  attend  for  the  administration  of  justice. 

When  parties  are  at  issue  and  other  necessary  formulae  prepa-  when  iuiv 
ratory  to  the  trial  are  complied  with,  a  jury  is  to  be  summoned  is  sum- 
to  try  the  issues  of  fact  raised  on  the  record ;  for  this  purpose  ^  •.  ' 
two  writs  are  issued,  namely,  a  venire  facias  and  a  distringas  in  whereby  a 
the  Queen's  Bench  and.  Exchequer,  a  venire  facials  and  habeas  juryissumi 
corpora  juratorum  in  the  Common  Pleas,  each  directed  to  the 
Sheriff,  coroner,  or  elizors^  (as  the  case  may  be).     The  former 
commands  him  to  return  twelve  good  and  lawful  men  of  the 


(m)  6  Geo.  4,  c.  50,  s.  13.  (n)  Ibid,  s.  1.  (o)  Ibid,  s.  I4« 
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bodj^  of  his  county  qualified  according  to  law,  not  as  formerly 

hundredors. 

Panel.  On  the  return  of  the  writs  a  panel  of  not  less  than  forty-eight 

jurors,  with  the  names  alphabetically  arranged,  together  with 

their  places  of  abode  and  additions  must  be  annexed  to  each — it 

is  too  frequently  the  practice  to  annex  a  panel  only  to  the  venire, 

but  if  not  annexed  to  the  distringas  or  hid),  cor,  jur.,  it  is  er- 

Namesnced  ror  (b).     Note,  however  in  the  two  latter  writs  it  is  not  requisite 

in  writ.        ^  insert  the  names  of  the  jurors  contained  in  such  panel,  but  it 

suffices  to  insert  in  the  mandatory  part  of  such  writs  respectively 

these  words,  "  the  bodies  of  the  several  persons  named  in  the  panel 

hereunto  annexed^\c),  or  words  of  like  effect. 

Venire, 

Victoria,  &c.  to  the  Sheriff  [or  "  coroncr'n  of  ,  [or  "  to 

and  ,  elisors  appointed  in  this  behalfj,  greeting ;  we  command 

you  that  you  cause  to  come  before  us  [in  C,  P.  **  before  our  justice/'  in 
the  E,  P,  "  before  our  barons"]  at  Westminster  forthwith  [or  "  on,  &c.'*] 
twelve  good  and  lawful  men  of  the  body  of  your  county,  qualified  ao> 
cordin<r  to  law,  by  whom  the  truth  of  the  matter  may  be  better  known, 
and  who  are  in  no  wise  of  kin  either  to  A.  B.  the  plaintiff,  or  C.  D.  the  de- 
fendant, to  make  a  certain  jury  of  the  country  between  the  parties  afore- 
said, in  an  action  of  debt,  because  as  well  the  said  A,  B,  as  the  said  C  D. 
have  put  themselves  upon  the  country ;  and  have  there  then  the  ntmes 
of  the  jurors  and  this  writ.    Witness,  &c. 

Venire  under  Issues  of  Law  and  Fact. 

Victoria,  &c.  ut  ante,  as  well  to  try  the  issue  [or  "  issues"]  joined  be- 
tween  the  said  A.  B,  and  C  D.,  to  be  tried  by  the  country  in  an  action 
on  promiseSf  as  to  inquire  what  damages  the  said  A,  B,  hath  sustained  on 
occasion  of  the  premises  whereof  the  said  parties  have  put  themselves 
upon  the  judgment  of  the  Court,  if  judgment  thereupon  shall  be  siven 
for  the  plaintiff :  and  have  there  then  me  names  of  the  jurors  and  this 
writ    Witness,  &c. 

Venire  where  one  pleads  and  another  suffers  Judgment  by  Defaali, 

Victoria,  &c.  ut  supra,  as  well  to  try  the  issue  [or  **  issues*']  joined  be- 
tween the  said  A,  Jb.  and  C  D.,  in  an  action  on  promises,  as  to  inquire 
against  the  said  il.  T.  what  damages  the  sai^  A,  B.  hath  sustained  as  well 
bv  reason  of  the  not  performing  of  certain  promises  as  for  his  tosts  and 
charges  by  him  about  his  suits  expended ;  whereupon  it  hath  been  con- 
sidered that  the  said  A,  B.  ought  to  recover  his  damages  against  the  said 
K.  T, :  and  have  there  then  the  names  of  the  jurors  and  this  writ.  Wit- 
ness, &c. 

Return  indorsed  thereon* 

The  execution  of  this  writ  appears  in  a  certain  panel  hereunto  annexed. 

The  answer  of  G,  A.  Esq.  High  Sheriff. 

(6)  Rogers  v.  Smith,  1  Adol.  &  £«  (c)  3  Geo.  2,  c.  26. 

772 ;  3  Nev.  &  M.  772,  S.  C. 
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Panel  of  JurorB  annexed  to  Venire. 

WESTMORELAND  SPRING  ASSIZES. 

Names  of  Jurors  to  try  the  Issues  joined. 

i  A.  B.  Plaintiff. 
Between  <  and 

t  C.  D.  Defendant. 

1.  John  Bellassys,  of  ,  Yeoman. 

2.  George  Pallister,  of  ,  Farmer. 

48.  George  Simpson,  of  ,  Shoemaker. 

Henry  Earl  of  Thanet,  High  Sheriff. 

It  has  been  said  that  the  writ  of  venire  is  used  merely  for  the  Venire,  ote 
purpose  of  having  it  allowed  in  costs ;  if  so  the  sooner  it  is  °'* 
abolished  the  better :  but  this  assertion  with  regard  to  it  is  not 
correct ;  it  is  a  process  without  which  the  Sheriff  would  have 
no  authority  to  summon  the  jurymen  at  all,  to  use  the  words  of 
Lord  Denman,  "  the  21  Jac.  1,  c.  13,  does  not  cure  the  want  of 
a  venire  or  distringas."  Besides  the  statutes  of  6  Geo.  4,  c.  50, 
8. 13y  and  3  &  4  Will.  4,  c.  67,  s.  2,  expressly  require  that  writ 
as  well  as  the  distringas  or  hab.  cor.  jur. 

If  the  Sheriff  be  not  an  indifferent  person,  as  if  he  be  a  party  when  She- 
in  the  suit,  or  be  related  by  blood  or  affinity  to  either  of  the  fiff «  not 
parties,  the  writs  must  be  directed  to  the  coroners  ;  if  any  ex- 
ception lies  to  coroners,  they  must  be  directed  to  two  clerks  of 
the  Court,  or  two  persons  of  the  county  named  by  the  Court, 
and  sworn ;  and  these  two  persons,  called  elizors  or  electors,  shall 
indifferently  name  the  jury,  and  their  return  is  final,  no  challenge 
being  allowed  to  their  array ;  Fort,  de  Laud,  LI.  c.  25  3  Co. 
Litt.  158  ;  3  Comm.  c.  23. 

In  its  direction  as  well  as  in  substance  it  must  accord  with  the  Writ  must 
award  of  it  on  the  roll ;  thus,  if  the  award  on  the  roll  be  to  the  t^e°award 
Sheriff,  or  coroner,  or  elisors,  the  writ  must  accord  therewith ;  on  the  toll, 
again,  if  the  award  be  general,  the  writ  must  be  general ;  if 
special,  the  writ  must  be  so  likewise ;  as  to  try  some  issues  of 
fact  and  assess  damages  upon  issues  of  law,  or  to  try  issues  as 
to  defendants  who  have  pleaded,  and  to  assess  damages  against 
others  who  have  suffered  judgment  by  default  {d). 

It  may,  except  in  trials  at  bar,  be  tested  on  the  day  on  which  Teste  atid 

____^_________^ returdi 

(d)  Archb.  307,  4th  edit. 
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it  is  issued,  and  be  made  retmnMe  forthwith  (e) ;  but  as  to  the 
return  it  seems  a  particular  day  must  be  named  (/) ;  in  trials 
at  bar  it  can  be  tested  in  term  only. 

Distringas  Juratores, 

Victoria,  &c.  To  the  SherifT  of  W,  greeting :  we  command  you  that 
you  distrain  the  several  persons  named  in  the  panel  hereunto  annexed  \jf 
a  special  jury  my^  G.  P.  of  ,  and  J.  Jo.  of  ,]  jurors  sum- 

moned in  our  Court  before  us,  between  A,  £.,  plaintiff,  and  C.  D.,  defend- 
ant, hy  all  their  chattels  in  your  bailiwick,  so  that  neither  they  nor  any  one 
of  them  lay  hands  on  the  same,  until  you  shall  have  another  command 
from  us  in  that  behalf;  and  that  you  answer  to  us  for  the  issues  of  the 
same,  so  that  you  have  their  bodies  before  us  at  Westminster  on,  &c.  [the 
first  day  of  the  term  next  after  the  trial  at  Nisi  PWu*,]  or  before  our 
justices  assigned  to  take  the  assizes  in  your  county,  if  they  shall  first  come 
on,  &c.  [the  commission  day,"]  at  ^.  in  your  said  county,  [if  in  London^ 
**  before  our  Chief  Justice  Tnomas  Lord  Denman,  if  he  snail  first  come  on, 
&c.  at,  &c."]  according  to  the  form  of  the  statute  in  such  case  made  and 
provided,  to  make  a  certain  jury  between  the  said  parties  in  an  action  of 
debt ;  and  have  there  then  the  names  of  the  jurors  and  this  writ.  Wit- 
ness, &c. 

Keturn  indorsed. 

The  execution  of  this  writ  appears  in  a  certain  schedule  hereunto  an- 
nexed* The  answer  or  Henry  Earl  of  Thanet,  High  Sheriff. 

Panel  annexed* 

WESTMORELAND  SPRING  ASSIZES. 

Names  of  Jurors  to  try  the  Issues  joined, 

r  A,B,  plaintiff. 
Between  <  and 

t  C.  D.  defendant. 

1.  John  Bellassys,  of  ,  Yeoman. 

2.  George  Pallister,  of  ,  Farmer. 

&c.  &c. 
48.  George  Simpson,  of  ,  Shoemaker. 

Henry  Earl  of  Thanet,  High  Sheriff. 

Habeas  Cor.  Jur» 

Victoria,  &c.  To  the  Sheriff  of  W,  greeting :  we  command  you  that 
you  have  before  our  justices  at  Westminster  on,  &c.  [ut  supra,!  the  bodies 
of  the  several  persons  named  in  the  panel  hereunto  annexed,  [if  a  fecial 
jury  ut  supra,"}  jurors  summoned  in  our  Court  before  our  justices  at  West- 
minster between  A,  B,  the  plaintiff,  and  C.  D.  defendant,  in  an  action  of 
debt;  and  have  there  then  tne  names  of  the  jurors  and  this  writ.  Wit^ 
ness,  &c. 

Return  indorsed. 

The  execution  of  this  writ  appears  in  a  certain  panel  hereunto  an- 
nexed. The  answer  of  Henry  Earl  of  Thanet,  High  Sheriff. 

Panel  annexed, 
[Here  copy  Panel  above.} 

(e)  3  &  4  Will.  4,  c.  67,  s.  2.  (/)  3  Ch.  Arch.  124.  n. 
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The  distringas  and  hab.  cor.  jur.  must  accord  with  the  venire  Must  ac- 
cord wi ' 
venire. 


in  direction  and  in  substance  ;  and  are  tested  on  the  return  day  ^^^  ^ 


of  the  venire,  and  in  causes  at  Nisi  Prius  may  be  returnable  on 
the  first  day  of  the  term  after  the  trial,  or  they  may  he  tested  in  Teste  and 
term  or  vacation  on  a  day  subsequent  to  the  teste  of  the  writ  of  '^  ^'°' 
venire  (g).    In  triaU  at  bar  they  are  returnable  on  the  day  on 
which  the  trial  is  to  be  had. 

In  practice  both  writs  are  issued  at  the  same  time  (A) ;  and  in  By  whom 
all  cases  by  the  plaintiff,  (except  in  replevin  or  where  the  de-  ******  * 
fendant  proceeds  to  trial  by  proviso,)  even  in  cases  where  the 
defendant  has  moved  for  a  special  jury  ;  in  town  causes  where  In  town 
the  blank  forms  are  filled  up  and  sealed,  (for  they  do  not  require  j^g*  ^^ 
signing  in  the  Queen's  Bench  or  Exchequer,  only  in  the  Com- 
mon Pleas)  ;  in  Middlesex  the  distringas  or  habeas  is  taken  to 
the  office  of  the  Under-sheriff  in  Red  Lion  Square,  who  re- 
turns it ; — in  London  to  the  Secondaries  office  in  Coleman  Street 
and  by  him  returned  in  like  manner ;  and  no  use  is  made  of  the 
venire ;  such  is  the  practice,  but  it  would  seem  from  the  case  of 
Rogers  v.  Smith  (t),  that  a  return  of  the  venire  as  well  as  either 
of  the  other  two  is  indispensably  necessary  that  a  panel  must  be  A  panel 

annexed  to  each.     In  country  causes  the  venire  is  returned  by  ^^^^^f  •**" 

•7  •'    nexed  to 

the  Sheriff's  deputy  in  town,  and  the  distringas  by  the  Under-  each, 
sheriff  in  the  country ;  and  when  returned  are  annexed  together  Country 
with  the  panels  to  the  Nisi  Prius  record.  causes. 

If  the  trial  stands  over  from  one  sitting  to  another,  the  dis-  Resealing. 
tringas  or  hab.  corp.  jur.  must  be  reseated,  and  if  it  be  neces-  Amending, 
sary  to  answer  tJie  teste  or  return,  or  the  nisi  prius  clause,  the 
same  may  be  done  by  the  order  of  a  judge  obtained  on  an  exparte 
application. 

If  the  cause  be  made  a  remanet  the  jurata  must  be  altered  When  cause 
and  a  venire  de  novo,  &c.  issued ;  if  there  has  been  a  view,  '*  ™*^®  * 
however,  an  alias  distringas  or  hab.  corp.  jur.  must  be  issued, 
and  in  the  event  of  a  new  trial  the  same. 

In  replevin  if  a  plain ti£P  or  defendant,  having  sued  out  his  jury  Iq  replevin* 
process  with  a  clause  of  nisi  prius,  do  not  proceed  to  trial,  he 
may  (excepting  in  cases  where  a  view  is  directed)  have  a  new  a  new 
venire  and  proceed  to  trial,  just  as  if  no  former  venire  had  ^^^^^* 
issued  (A;). 

(g)  3  &  4  Will.  4,  c.  67,  s.  2.  (i)  1  Ad.  &  E.  782. 

Ih)  1  Arch.  306.  (fc)  6  Geo*  4,  c.  50,  8.  50. 
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In  trials  by  So  where  the  defendant  takes  the  cause  down  by  proviso  when 
^  ^'  '  plaintiff  does  not  go  to  trial  on  the  first  venire  sued  out. 
In  trials  at  In  trials  at  bar  an  alias  or  pluries  distringas,  or  hab.  corp., 
must  be  sued  out,  for  the  statute  does  not  apply ;  and  the  alias 
or  pluries  is  not  to  issue  until  after  the  former  writ  and  panel  have 
been  delivered  to  the  Master,  in  order  that  the  issues  forfeited 
may  be  estreated  (/). 

When  the  The  several  writs  above  alluded  to  must  be  taken  to  the  proper 
be"dellvered  ^^^^^  ^"  sufficient  time  to  enable  the  Sheriff  to  summon  the 
to  the  jury  in  proper  time,  that  is,  ten  days  in  the  case  of  common 
Sbenff.  jurors,  and  as  to  special  jurors  three  days  at  least  before  com* 
of  common  n^ission  day  at  the  assizes  (except  jurors  for  London  and  Mid- 
jurors,  dlesex,  to  whom  the  statute  does  not  apply  in  this  respect  (m)) ; 
In  the  case  t|,jg  should  be  more  strictly  attended  to,  for  judges  are  constantly 
jurors.  prevented  from  trying  causes  at  the  assizes  solely  in  consequence 

In  London  of  the  irregularity  of  the  parties  in  issuing  the  jury  process  too 
and  Mid-      i  .^ 

Qualifica-         It  becomes  next  of  importance  to  inquire  into  the  nature  and 

tion  of         extent  of  the  qualification  of  jurors,  common  and  special,  and 

by  what  medium  their  names  come  into  the  Sheriff's  office; 

but  previously  to  entering  into  the  details  of  this  division  of  our 

matter  a  few  observations  respecting  the  grand  jury  may  not, 

perhaps,  be  deemed  out  of  place. 

Grand  jury.      Speaking  of  the  grand  jury,  Sir  William  Blackstone  says, 

"  the  Sheriff  of  every  county  is  bound  to  return  to  every  session 

of  the  peace,  and  every  commissioner  of  oyer  and  terminer  and 

of  general  gaol  delivery,  twenty-four  good  and  lawful  men  of 

the  county,  some  out  of  every  hundred,  to  inquire,  present,  do, 

and  execute  all  those  things  which  on  the  part  of  our  lord  the 

king  shall  then  and  there  be  commanded  them.    They  ought  to 

he  freeholders,  but  to  what  amount  is  uncertain :  which  seems  to 

be  casus  omissus,  and  as  proper  to  be  supplied  by  the  legislature 

as  the  qualifications  of  the  petit  jury ;   which  were  formerly 

equally  vague  and  uncertain,  but  are  now  settled  by  various 

acts  of  parliament.     However,  they  are  usually  gentlemen  of 

the  best  figure  in  the  county  (n)."    It  is  laid  down,  it  will  be 

P'*****         observed,  that  grand  jurors  ought  to  be  freeholders,  but  a  more 
jurors  need 

(Z)  R.  H.  15  Car.  2,  c.  2i  (n)  4  Bl.  Com.  299. 

(m)  Chalton  v.  Burfit,  1  M.  &  S.  450. 
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recent  authority  (1810,  a  case  submitted  to  the  judges  by  Mr.  not  be  free- 
Justice  Lawrence,  where  the  doctrine  of  Hale,  Blackstone,  and    °  ^'^' 
Hawkins  are  referred  to,)  has  declared  that  they  need  not  he  free* 
holders  (o) :  and  the  law  may  be  stated  briefly  thus — that  grand 
jurors  at  the  assizes  require  no  qualification  by  estate.     They  must,  Nor  require 
however,  be  of  the  Queen's  liege  people,  returned  by  Sheriffs  caXon^b^*^' 
or  bailiffs  of  franchises,  not  outlaws  (p) ;  and  if  any  one  be  out-  estate, 
lawed  the  indictment  is  void  though  twenty  others  be  upon  the  Bat  must  be 
inquest  (9).     The  main  feature,  indeed  the  only  one  needing  S^^fiJd^ 
observation,  is  that  the  bill  must  be  found  by  a  majority  of  Bill  found 
them  (r),  and  that  twehe  must  he  unanimous ;  for  which  reason  ^^.^  ™^' 
it  is  that  the  number  of  persons  on  a  grand  jury  cannot  exceed  Xwelve 
twenty-three,  nor  be  less  than  twelve  (s),  must  be 

unanimous. 

The  grand  jurors  at  the  sessions  of  the  peace  must  be  qualified  Grand 

according  to  the  statute  of  6  Geo.  4,  c.  50,  s.  1.  ^!ir*- **'*''* 

sessions* 

The  Sheriff  of  Yorkshire  must  summon  forty-eight  on  the 
grand  jury  at  the  assizes,  freeholders  and  copyholders  (each 
person  having  80/.  land  per  annum),  and  forty  at  the  sessions. 

The  qualification  of  common  jurors  as  regards  England  (t)  Qualifka* 
.     1  .    ,  tionofcom- 

^^  ^""^  •  mon  jurors 

"  Every  man  (except  as  hereinafter  excepted)  between  the  in  England, 
ages  of  twenty-one  and  sixty,  residing  in  any  county  in  England^ 
who  shall  have  in  his  own  name,  or  in  trust  for  him  within  the 
same  county,  10/.  by  the  year  above  reprizes  in  lands  or  tene- 
ments, whether  of  freehold^  copyhold,  or  customary  tenure,  or 
of  ancient  demesne,  or  in  rents  issuing  out  of  any  such  lands 
or  tenements,  or  in  such  lands,  tenements  and  rents  taken  to- 
gether in  fee  simple,  fee  tail,  or  for  the  life  of  himself  or  some 
other  person,  or  who  shall  have  within  the  same  county  20/.  by 
the  year  above  reprizes  in  lands  or  tenements  held  by  lease  or 
leases  for  the  absolute  term  of  twenty-one  years  or  some  longer 
term,  or  for  any  term  of  years  determinable  on  any  life  or  lives, 
or  who  being  a  householder  shall  be  rated  or  assessed  to  the 
poor-rate  or  to  the  inhabited  house  duty  in  Middlesex  on  a  value 


(o)  Anon,  Russel  &  Ryan's  Rep.  (r)  2  Hale,  161. 

1 77.  0)  I^obuuon  v.  Biantl,  2  Borr.  Rep. 

0>)11  Hen.4,c.9.  1088. 

(q)    2    Hale,   202;  Com.    Dig.  (f)  7  &  8  Will.  3,  c.  32,  s.  8. 

Indict.  A. 
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of  not  less  than  30/.,  or  in  any  other  county  on  a  value  of  not 
less  than  20/.,  or  who  shall  occupy  a  house  containing  not  less 
than  fifteen  windows,  shall  he  qualified  to  serve  as  a  juror." 

In  Wales.  p^ff  Wales  the  qualification  differs  in  degree,  not  in  kind; 
"  the  being  qualified  to  the  extent  of  three  fifths  of  any  of  the 
foregoing  qualifications/'  is  enough  to  make  a  person  liable  to 
serve  as  a  juror. 

In  liberties,       The  qualification  of  jurors  in  liberties,  cities,  and  boroughs, 
boroughs,     remains  as  before  the  passing  of  the  6  Geo.  4. 

In  London.  In  London  the  qualification  requisite  is  that  a  person  be  a 
householder,  or  the  occupier  of  a  shop,  warehouse,  counting- 
house,  chambers,  or  ofBce  for  the  purpose  of  commerce  within 
the  said  city,  and  have  lands,  tenements,  or  personal  estate  of 
the  value  of  100/. 


Qualifica-         By  sect.  52,  the  same  qualification  is  required  on  writs  of  in- 

tion  on  writs  quiry,  executed  in  London  or  in  any  county  in  England  or 

Wales,  as  in  trials  at  nisi  prius ;  but  if  executed  in  any  liberty, 

franchise,  city,  borough,  or  town  corporate,  not  being  a  county, 

or  in  any  city,  borough  or  town,  being  a  county  of  itself,  the 

qualification  is  not  affected  by  the  act. 

On  a  jury         In  a  jury  de  medietate  Unguce  (which  is  allowed  only  in  cases 

de  medietate  ^f  felony  and  misdemeanor)  the  aliens  need  no  qualification  by 

estate  (u). 

Permanent  Thus  much  as  to  the  qualification :  we  next  proceed  to  the 
exemptions,  exemptions.  The  persons  exempt  from  serving  on  juries  are : 
peers,  judges  of  the  superior  courts,  clergymen,  priests  of  the 
Roman  Catholic  faith,  who  have  duly  taken  and  subscribed  the 
oaths  and  declarations  required  by  law ;  Protestant  Dissenting 
preachers,  whose  place  of  meeting  is  duly  registered,  and  who 
follow  no  secular  occupation  except  that  of  a  schoolmaster,  pro- 
ducing a  certificate  of  some  justice  of  the  peace  of  their  having 
taken  the  oaths  and  subscribed  the  declaration  required  by  law ; 
Serjeants  and  barristers  in  actual  practice,  all  members  of  the 
Society  of  Doctors  of  Law,  and  advocates  of  the  civil  law  in  ac- 
tual practice ;    all  attorneys,  solicitors,  and  proctors,  in  actual 

(u)  Sect.  47. 
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practice ;  all  officers  of  any  court  of  law  or  equity,  or  of  ec- 
clesiastical or  admiralty  jurisdiction,  actually  employed  as  such ; 
coroners,  gaolers,  and  keepers  of  houses  of  correction ;  memhers 
of  the  College  of  Physicians  in  actual  practice  ;  surgeons,  being 
members  of  the  Royal  Colleges  of  Surgeons  of  either  London, 
Edinburgh,  or  Dublin,  in  actual  practice ;  members  of  Apothe- 
caries' Hall,  in  actual  practice ;  officers  of  the  army  and  navy  on 
full  pay ;  pilots  licensed  by  the  Trinity  House  of  Deptford, 
Strand,  Kingston-upon-HuU,  or  Newcastle-upon-Tyne,  and  all 
masters  of  vessels  in  the  buoy  and  light  service  employed  by 
either  of  those  corporations,  and  all  pilots  licensed  by  the  Lord 
Warden  of  the  Cinque  Ports,  or  under  any  act  of  parliament  or 
charter  for  thie  regulation  of  pilots  in  any  other  port ;  all  the 
household  servants  of  her  Majesty ;  all  officers  of  customs  and 
excise ;  persons  in  the  service  of  the  Post  Office  (x) ;  Sheriffs' 
officers,  high  constables  and  parish  clerks ;  likewise  all  persons  (y), 
who  by  prescription^  charter,  grant,  or  writ,  were  so  before  the 
passing  of  the  act,  still  remain  and  are  exempt  from  serving  upon 
juries. 

By  sect.  49  the  inhabitants  of  the  city  and  liberty  of  West- 
minster are  exempted  from  serving  on  juries  at  the  sessions  of 
the  peace  for  Middlesex. 

In  Middlesex  no  person  shall  be  returned  to  serve  on  a  jury  Temporary 
at  nisi  prius  who  has  served  as  a  juror  in  either  of  the  two  pre-  ®*®™P^*®°** 
ceding  terms  or  vacations,  having  the  Sheriff's  certificate  of 
having  so  served ;  and  no  person  shall  be  returned  to  serve  at 
the  assizes  who  has  before  served  in  Yorkshire  within  four  years, 
in  Wales,  Herefordshire,  Cambridgeshire,  Huntingdonshire,  or 
Rutlandshire,  within  one  year,  or  in  any  other  county  within 
two  years,  having  the  Sheriff's  certificate  of  having  so  served  ; 
which  certificate  the  Sheriff  or  Under-sheriff,  on  application  to 
him,  is  bound  to  give  to  every  common  juror  on  payment  of  one 
shilling. 

One  who  is  not  a  natural  bom  subject  (except  as  a  juror  de  Disquallfi- 
medietate  linguce)  is  absolutely  disqualified  from  serving  on  juries  <^^^<>°s* 


(x)  Ex  fMirte  Atkinson,  10  Bing.  399.      (y)  Rex  v.  Pugh,  1  Dougl.  188. 
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or  inquests,  and  persons  under  outlawry  or  excommunication,  or 
persons  attainted  of  any  treason  or  felony,  or  convicted  of  any 
crime  that  is  infamous,  unless  they  have  obtained  a  free  pardon, 
are  also  absolutely  disqualified  from  serving  on  juries  or  inquests 
in  any  Court  or  on  any  occasion  whatsoever  (z). 

By  sect.  48  no  justice  is  to  serve  as  a  juror  at  any  sessions  for 
the  jurisdiction  of  which  he  is  a  justice. 

Mode  of  ob-  The  mode  by  which  the  jurors'  names,  additions,  &c.  are  brought 
jSto^.  ^*^^°  *^^«  Sherirs  cognizance,  is  this:  the  clerk  of  the  peace 
issues  his  warrant  to  the  high  constable,  commanding  the  latter 
to  issue  his  precept  to  the  churchwardens  and  overseers  of  the 
several  parishes,  and  to  the  overseers  of  the  several  townships, 
requiring  them  to  prepare  before  the  first  day  of  September  then 
next  ensuing  a  true  list  of  all  men  residing  within  their  respective 
parishes  and  townships,  and  liable  to  serve  on  juries ;  forthmih 
after  receipt  of  the  high  constable's  precept,  &c.  the  church- 
wardens prepare  an  alphabetical  list  of  all  persons  liable  to  serve, 
and  affix  the  same  during  the  three  first  Sundays  in  the  month 
of  September  on  the  principal  door  of  every  church,  chapel  and 
other  public  place  of  religious  worship  within  their  respective 
parishes  or  townships,  having  first  subjoined  a  notice  that  ob- 
jections will  be  heard  by  the  justices  of  the  peace  at  a  time  and 
place  to  be  mentioned  in  such  notice,  and  signed  by  them.  Petty 
sessions  are  to  be  held  the  last  week  in  September,  when  the 
lists  must  be  produced,  considered,  reformed,  and  allowed ;  afler 
allowance  by  the  petty  sessions,  the  high  constable  receives  the 
lists  so  allowed,  and  delivers  the  same  to  the  Court  of  Quarter 
Sessions  next  following,  on  the  first  day  of  its  sitting,  attesting 
on  oath  his  receipt  of  every  such  list  from  the  petty  sessions,  and 
that  no  alteration  has  been  made  in  them  since  his  receipt  thereof. 
These  lists  are  thereupon  recorded  by  the  clerk  of  the  peace, 
and  by  him  copied  into  a  book  in  alphabetical  order,  which  book 
must  be  delivered  to  the  Sheriff  or  his  Under-sheriff  within  six 
weeks  next  after  the  close  of  such  sessions.  This  book  is  called 
Jurors'  ^^^  "  Jurors*  Boohy*  which  is  used  for  one  year  only,  beginning 
book.  on  the  first  of  January,  afler  it  comes  into  the  hands  of  the  She- 

riff or  Under-sheriff  as  aforesaid :  whether  the  writ  as  directed 
to  the  Sheriff,  coroner,  elisor,  or  other  minister,  the  jurors  must 

(t)  Secto,  3—47. 
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be  returned  from  this  book :  provided,  however,  there  be  no 
jurors'  book  in  existence  for  the  current  year,  they  may  be  re- 
turned from  the  book  of  the  year  preceding. 

In  every  county  in  England  (except  the  counties  palatine  (a),  Number  to 

and  also  except  in  causes  to  be  tried  at  bar  or  by  a  special  jury)  ^  returned 

*.  •''^•'■''oD  panel. 

no  less  than  forty-eight,  nor  more  than  seventy-two  must  ap- 
pear in  the  panel  annexed  to  the  jury  process :  by  order  of  the  May  be  fn- 
judges,  however,  the  number  may  be  increased  to  144,  and  in  ^^J^^  ^f  3^ 
places  where  the  session  is  of  long  duration,  the  sheriff  must,  judge. 
a  reasonable  time  before  the  commission  day,  apply  to  them  for 
leave  to  summon  two  sets  of  seventy-two,  or  whatever  number  In  sets. 
below  144  he  may  think  sufficient,  the  order  will  be  made:  and 
in  his  summons  he  must  specify  on  which  set  the  juror  is,  the 
first  or  second,  and  at  what  time  the  attendance  of  such  juror 
will  be  required. 

The  mode  of  summoning  jurors  is  pointed  out  by  the  statute.  Mode  of 
and  must  be  strictly  complied  with ;  it  is  by  showing  the  summons  ?"™™oD*"g 
to  the  person,  or  in  case  of  absence  from  the  usual  place  of 
abode,  by  leaving  with  some  person  then  inhabiting  a  note  in 
writing,  under  the  hand  of  the  Sheriff  or  other  proper  officer, 
containing  the  substance  of  the  summons. 

Special  jurors  are  to  be  summoned  in  like  manner.  Special 

jurors  how 

The  jurors  for  London  or  Middlesex  are  to  be  summoned  as  *"™™°'*    ' 
before  the  statute  (6). 

If  any  officer  take  money  to  excuse  persons  from  serving,  or  officers 
summon  any  other  but  those  named  in  his  warrant,  signed  and  offending. 
directed  to  him,  or  summon  any  juror  less  than  the  statutory 
number  of  days  before  the  day  of  attendance,  the  Court  is  em- 
powered to  set  such  fine  upon  the  officer  offending  as  it  shall 
think  fit;  in  a  case  before  the  recent  statute,  a  summoning 
officer  was  fined  2001,  for  receiving  money  to  excuse  persons 
from  serving  on  juries,  and  for  too  oflen  summoning  those  who 
refused  to  pay  (c). 

(a)  There  is  no  material  distinction      the  Court  of  the  jurors  summoned,  &c. 
in  the  cases  of  the  counties  palatine  or      Sects.  17,  18. 
Wales,  indeed  the  only  distinction  (6)  Ante,  238. 

seems  to  be  in  the  making  a  return  to  (e)  Rex  v.  Whitaker,  Cowp.  Kep. 

752. 
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A  list  must       A  list  of  all  tlie  jurors  etammoned  must-bdkei^  in  thf  o9ice 
UniTer-Rhe-    ®^  ^^®  Under-sheriflF  or  deputy  for  seven  days  at  least  before  tbe 
nflf's  office,    sitting,  for  inspection  of  parties  or  their  attornieS}  fiNr- which  no 
fee  can  be  demanded. 


Sheriff  in- 
demnified in 
returns. 
(See  7  &  8 
Will.  3,  c. 
32,  s.  6) 

OlTicers  un- 
duly return- 
ing jurors, 
&c.     (See 
3  Geo.  2, 
c.  25,  s.  3.) 

Penalty, 


Sheriff,  &c. 
to  register 
names  of 
jurors  who 
Lave  served; 
(see  3  G.  2, 
c.  25,  8.  5,) 
and  give 
certificates. 


Fee. 


"  39.  And  every  Sheriff  and  other  minister,  to  whom  the  return  of 
juries  shall  belong,  shall  be  and  is  hereby  indemnified  for  impaAudling 
and  returning  any  man  named  in  the  jurors'  book,  although  he  may  not 
be  qualified  or  liable  to  serve  on  juries ;  and  that  if  any  Sheriff  or  other 
such  minister  shall  wilfully  impannel  and  return  any  man  to  serve  on  any 
jury  before  any  of  the  Courts  in  England  or  Wales  hereinbefore  men- 
tioned (except  on  the  grand  jury  at  any  assizes  or  great  sessions,)  such 
man*s  name  not  being  insertea  in  the  jurors'  book  for  the  current  year,  or 
if  such  book  has  not  been  delivered,  then  in  the  jurors'  book  last  delivered, 
or  if  any  clerk  of  assize,  associate,  prothonotaiy,  clerk  of  the  peace  4>r 
other  officer  of  any  of  the  Courts  aforesaid,  shall  wilfully  record  the  appear- 
ance of  any  man  so  summoned  and  returned,  who  did  not  really  appear, 
in  every  such  case  the  Court  shall  and  may,  upon  examinatioa  in  a  sum- 
mary way,  set  such  fine  upon  such  Sheriff,  minister,  derk  of  assize,  asso- 
ciate, prothonotary,  clerk  of  the  peace  or  other  officer  offending,  as  the 
Court  shall  think  meet 

''  40.  And  be  it  further  enacted,  that  the  Sheriff  or  his  Under-sheriff, 
shall  from  time  to  time  register  alphabetically,  in  proper  columns,  to  be 
prepared  in  the  jurors'  book  for  that  purpose,  the  services  of  such  men  as 
shall  be  summoned  and  shall  attend  to  serve  as  jurors  on  trials,  before  any 
Court  of  assize  or  nisi  prius,  oyer  and  terminer  or  gaol  delivery,  or  in  the 
said  Courts  of  the  said  counties  palatine  or  great  sessions,  and  also  the 
times  of  their  services ;  and  every  man  so  summoned,  and  having  duly 
attended  or  served  until  discharged  by  the  Court,  shall  (upon  application 
by  him  made  to  such  Sheriff  or  Under-sheriff,  before  he  shall  depart  fix>m 
the  place  of  trial,)  receive  a  certificate  testifying  such  his  service,  which 
certificate  the  Sheriff  or  Under-sheriff  is  hereby  required  to  give  on  pay- 
ment of  one  shilling:  provided  always,  that  nothmg  herein  contamed 
shall  extend  to  any  grand  jurors  or  special  jurors." 


Jury  in  cri< 
mioal  mat- 
ters. 

How  re- 
turned. 


Qualifica- 
tion. 


In  Criminal  Matters. 

What  has  been  said  of  juries  in  civil  cases  will  greatly  facilitate 
and  shorten  the  present  remarks  on  them  in  criminal  cases* 

The  20th  section  of  the  6  Geo.  4,  declares  that  juries  in  cri- 
minal Courts  are  to  be  returned  as  heretofore  (d),  "  save  and 
**  except  that  the  jurors  shall  be  returned  from  the  body  of  the 
county  and  not  from  the  hundred  or  hundreds,  or  from  any  par- 
ticular venue  within  the  county,  as  shall  be  qaaUfied  according  to 
this  act." 


(d)  3  Hen.  8,  c.  12;  see  also  2  Hale's  P.  C.  264;  2  Hawk.  P.  C.  c.  40. 
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If  the  pro<ieeditig6  are  before  Che  Court  of  Queen's  Bench,  In  Queen's 
time  16  allowed  between  the  arraignment  and  trial  for^  a  jury  to  ^^'^^ 
be  impannelled  bj  writ  of  venire  faeias  to  the  Sheriff  as  in  civil 
causes. 

Before  commissioners  of  oyer  and  ierminer  and  gaol  delivery,  At  aanact. 
the  Sheriff,  by  virtue   of  a  general  precept  directed  to  him 
before-hand,  returns  to  the  Court  a  panel  of  forty-eight  jurors  Number  re- 
to  try  all  felons  that  may  be  called  upon  their  trial  at  that  ses-  ***'^'*^' 
sion  (e)  ;  as  their  personal  qualification  as  well  as  their  qualifi-  Sheriff 
cation  by  estate  is  the  same  as  that  of  jurors  in  civil  causes,  the  [^^^  f^^^^ 
Sheriff  should  take  them  from  the  jurors'  book.  jurors' book* 

The  judge  of  assize,  &e,  may  direct  same  panel  to  serve  in-  Same  panel 
discriminately  on  tlie  criminal  and  civil  side,  and  two  sets  as  CTlminar*" 

before  observed  as  to  civil  cases  (/).  and  civil 

causes. 

When  a  person  is  indicted  for  high  treason  or  misprision  of  In  what 
treason  in  any  Court  other  than  the  Court  of  Queen's  Bench,  a  ^0^*0^^^ 
list  of  the  petit  jury  must  be  delivered  to  him  ten  days  before  of  high  trea- 
the  arraignment,  in  the  presence  of  two  or  more  credible  wit-  J°  j  **  ^°j!* 
nesses;  if  in  the  Queen's  Bench,  the  same  may  be  delivered  to  ofthejary. 
the  party  indicted  at  any  time  after  the  arraignment,  so  as  the  If  indicted 
same  be  delivered  ten  days  before  the  day  of  trial,  but  he  is  not  treason  in 
entitled  to  this  panel,  if  his  crime  relates  to  her  Majesty's  life  or  the  Queen's 
person,  or  the  counterfeiting  her  coin,  the  great  seal  or  privy  '^^^' 
seal,  her  sign  manual  or  privy  signet  (g). 

By  the  laws  ot  this  country  an  alien,  in  cases  of  felony  and  Jury  deme- 
misdemeanor,  has  the  right-  to  be  tried  by  a  jury  de  medietate      ^^ 
lingutB,  that  is,  one-half  of  the  jury  of  aliens,  (foreigners  gene- 
rally, and  not  exclusively  the  prisoner's  countrymen,)  if  so  many 
there  be  in  the  town  or  place  where  the  trial  is  had,  and  if  not, 
then  so  many  aliens  as-  shall  be  found  in  the  same  town  or  place, 
if  any,  which,  en  the  prayer  of  every  alien  so  indicted,  the  Sheriff 
or  other  proper  minister  shall,  by  command  of  the  Court,  re- 
turn-; it  has  been  betbre  stated,  that  no  qualification  by  estate  is  No  qualifi- 
required  for  a  juror  of  this  kind,  nevertheless  he  may  be  chal-  ^^^  ^^ 

I 

(0  4  Coram,  c.  27,  (/)  S.  22.  (g)  S.  21. 
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challenge-     lenged  for  any  othet  cause  in  like  manner  as  if  he  were  taken 
able  for        from  the  common  jurors'  book  (A). 

causes.  If  there  be  a  default  of  an  alien,  it  must  be  supplied  by  an 

AlicD  tales,  alien  tales,  for  the  words  are  relative ;  but  if  tried  by  English- 
men only,  the  judgment  is  not  erroneous  (i). 


Special  Jurors. 

« 

Special      '  . ;   It  may  be  that  a  party  or  the  parties  to  a  suit  wish  to  submit 
jurors  list.    ^^^  ^^  ^j^^  ^^^^  j^^j  unfrequently  is  of  itself  such  as  absolutely  to 

require,  a  higher  intellectual  tribunal  than  that  taken  indiscri- 
minately from  the  jurors'  book ;  for  this  purpose  and  for  such 
cases  a  '*  special  jurors*  list**  is  to  be  made  out,  which  for  the 
counties  in  England  and  Wales  and  for  London  is  done  in  this 
manner  (Jc) : — 
How  made  Within  ten  days  after  the  receipt  of  the  jurors*  book  for  the 
^ut*  current  year,  the  names  of  all  men  described  therein  as  esquires 

or  as  persons  of  higher  degree,  or  as  hankers  or  merchantSf  must 
be  taken  out  by  the  Sheriff  or  Under-sheriff  or  Secondary,  in 
alphabetical  order,  together  with  their  respective  places  of  abode 
and  additions,  in  a  separate  list,  to  be  subjoined  to  the  jurors' 
book,  and  for  the  purpose  of  balloting,  these  names  must  be 
numbered  1,2,  3,  and  so  on ;  and  the  numbers  written  on  sepa- 
rate cards  or  pieces  of  parchment  of  equal  size  and  secured  in  a 
drawer  for  the  purposes  hereinafter  mentioned. 

A  special  The  superior  Courts  have  the  power  of  ordering  special  juries 

jury  may  be  ^q  \^  struck  in  any  case  whatsoever,  whether  civil  or  criminal, 
had  in  crt-  ,      "^  .  ,     .    ,.  « 

minal  as       ^^  o^  any  penal  statute,  exceptmg  only  mdictments  for  treason 

well  as  in     qj[  felony  (/) ;  or  in  civil  causes  such  a  jury  may  be  obtained  by 
civil  cases.  .    /►  i  •  ^     ^        ^  ^ 

^  .     ...    consent  of  the  parties. 

Or  in  ctvil  * 

cases  by 

Ti?^^°^d  ^^^  mode  of  obtaining  or  striking  a  special  jury  is  declared 

of  obtaining  and  regulated  by  the  following  sections  of  the  act : — 

a  special 

jury.  "  32.  And  be  it  further  enacted,  that  whenever  any  of  the  Courts  or 

Officer  of     judges  above  mentioned  shall  order  a  special  jury  to  be  struck  before  the 

Court  to  ap-   • 

point  time 

(h)  S.  47.  (fe)  S.  31. 

(i)   Cesar  v.  Cmrsini,    Cro.  Eliz.  (l)  S.  30. 

306 ;  Popb.  35 ;  Denbaud^s  ca,  10  Co. 

104;  Dyer,  27  b. 


OFFICER  OF  THE  COURTS  OF  LAW — JURIES.  245 

proper  officer  of  such  Court,  such  officer  shall  appoint  a  time  and  place  and  place 
for  the  nomination  of  such  special  jury ;  and  a  copy  of  the  rule  of  Court,  for  nomi- 
and  of  such  officer's  appointment,  shall  be  served  on  the  Under-sheriff  of  sating  spe- 
the  county  in  England  or  Wales  in  which  the  trial  is  to  be  had,  or  on  the  cial  jury. 
Secondary  of  the  city  of  London,  if  the  trial  is  to  be  had  there,  and  also  on 
all  the  parties  who  have  usually  been  served  with  the  same  respectively, 
in.  the  accustomed  manner;  and  the  said  officer,  at  the  time  and  place  Under-she- 
appointed,  being  attended  by  such  Under-sheriff  or  Secondary,  or  his  riff  or  his 
agent,  who  are  hereby  respectively  required  to  bring  with  them  the  jurors'  agent  to 
book  and  such  special  jurors'  list,  and  all  the  numbers  so  written  on  dis-  attend  ofB- 
tinct  pieces  of  parchment  or  card  as  aforesaid,  shall,  in  the  presence  of  all  ^'  ^'^ 
the  parties  in  any  of  the  cases  aforesaid,  and  of  their  attomies  (if  they  re-  ?P^^ ,  . 
spectivelv  choose  to  attend,  or  if  the  said  parties  or  their  attomies,  all  or  ^"*™       ' 
any  of  them,  do  not  attend,  then  in  their  absence,)  put  all  the  said  num-  ^ 
hers  into  a  box,  to  be  by  him  provided  for  that  purpose,  and  after  havine  "°^  officer 
shaken  them  together  shall  draw  out  of  the  said  box  forty-eight  of  the  said  J?  pro<^cc<* 
numbers,  one  after  another,  and  shall,  as  each  number  is  drawn,  refer  to     ^^^^^' 
the  corresponding  number  in  the  special  jurors'  list,  and  read  aloud  the 
name  designated  by  such  number;  and  if  at  the  time  of  so  reading  any 
name,  either  party  or  his  attorney  shall  object  that  the  man  whose  name 
shall  have  been  so  referred  to  is  m  any  manner  incapacitated  from  serving 
on  the  said  jury,  and  shall  also  then  and  there  prove  the  same  to  the  satis- 
faction of  the  said  officer,  such  name  shall  be  set  aside,  and  the  said  officer 
shall  instead  thereof  draw  out  of  the  said  box  another  number,  and  shall 
in  like  manner  refer  to  the  corresponding  number  in  the  said  list,  and  read 
aloud  the  name  designated  thereby,  which  name  may  be  in  like  manner 
set  aside,  and  other  numbers  and  names  shall  in  every  such  case  be  re- 
sorted to,  according  to  the  mode  of  proceeding  hereinbefore  described,  for 
the  purpose  of  supplying  names  in  the  places  of  those  set  aside,  until  the 
whole  number  of  forty-eight  names  not  liable  to  be  set  aside  shall  be  com- 
pleted ;  and  if  in  any  case  it  shall  so  happen  that  the  whole  number  of 
forty-eight  names  cannot  be  obtained  from  the  special  jurors'  list,  in  such 
case  the  said  officer  shall  fairly  and  indifferently  take,  according  to  the 
mode  of  nomination  heretofore  pursued  in  nominating  special  juries,  such 
a  number  of  names  from  the  general  jurors'  book,  in  addition  to  those 
already  taken  from  the  special  jurors'  list,  as  shall  be  required  to  make  up 
the  full  number  of  forty-eight  names,  all  and  every  of  which  forty-eight 
names  shall  in  such  case  be  equally  deemed  and  taken  to  be  those  of  spe- 
cial jurors ;  and  the  said  officer  shall  afterwards  make  out  for  each  party 
a  list  of  the  forty-eight  names,  together  with  their  respective  places  of 
abode  and  additions,  and  after  having  made  out  such  list,  shall  return  all 
the  numbers  so  drawn  out,  together  with  all  the  numbers  remaining  un-  , 

drawn,  to  such  Under-sheriff  or  secondary  or  his  agent,  to  be  by  such  Former 
Under-sheriff  or  secondary  safely  and  securely  kept  for  future  use ;  and  matters,  ex- 
all  the  subsequent  proceedings  for  reducing  the  said  list,  and  all  other  cept  as 
matters  whatsoever  relating  to  special  juries,  shall  remain  and  continue  in  hereby 
force  as  heretofore,  except  where  the  same  or  any  part  thereof  is  expressly  altered,  and 
altered  by  this  act ;  and  all  the  fees  heretofore  payable  on  the  striking  of  fees,  to  re- 
special  juries  shall  continue  to  be  paid  in  the  accustomed  manner.  '    main. 

**  33.  Provided  always,  And  be  it  further  enacted,  that  nothing  herein  The  parties 
contained  shall  be  construed  to  prevent  the  parties  in  any  cause,  or  thek  ™ay,  by 
attomies,  from  consenting  to  have  a  special  jury  nominated  according  to  consent, 
the  mode  used  and  accustomed  before  the  passing  of  this  act,  and  upon  'a  .^  special 
consent  to  that  effect,  signed  by  each  party  or  his  attorney,  being  cprnpiu-  ^"7  *^''"*^^ 
.nicated  to  the  proper  officer,  he  is  hereby  authorized  and  required  to  r^    ^^  °* 
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nominate  a  special  juiy  for  the  trial  of  ever^  Mich  cauiet  ac^ordinff  to  tfie 
The  same  mode  used  and  accustomed  before  the  passing  of  this  act :  provided  also, 
special  jary  that  nothing  herein  contained  shall  be  construed  to  prevent  the  same  spe- 
'^^y»  ^y  cial  jury,  however  nominated,  from  trying  any  number  of  causes,  so  as  the 
consent,  t^  parties  in  every  such  cause,  or  their  attomies,  shall  have  signified  their 
any  number  ^gg^nt  Jq  writing  to  the  nomination  of  such  special  jury  for  the  trial  of 
o  causes.  ^|^^.^  respective  causes :  provided  always,  that  it  shall  be  lawful  for  the 
Court  may  q^^^  ^  jj  ^^j^^  ^  ^y^^^i  ^^  ^j^^  tj,g  application  of  any  man  who  shall 
snec' ^\^^  ^^^®  served  upon  one  or  more  special  juries  at  any  assizes  or  sessions  of 
bavinV"^^'  nisi  prius,  to  oischar^  such  man  from  serving  upon  any  other  special  jury 
servedoDce.  ^^^^^S  ^®  same  assizes  or  sessions  of  nisi  prius. 

Costs  f  -  "  ^^'  "^"^  ^  ''  further  enacted,  that  the  person  or  party  who  shall 
cial  iu%'^"  "PP^y  ^^^  *  special  jury  shall  pay  the  fees  for  striking  such  jury,  and  all 
(See  24  *  ^^®  expenses  occasioned  by  the  trial  of  the  cause  by  the  same,  and^  shall 
Geo.  2  c.  "^^  ^^^®  ^'^y  further  or  other  allowance  for  the  same,  upon  taxation  of 
]8.)  '  costs,  than  such  person  or  party  would  be  entitled  unto  in  case  the  cause 
Judges' cer-  ^^  ^^"  ^^  bv  a  common  jury;  unless  the  judge  before  whom  the 
tificate.         cause  is  tried  shall,  immediately  after  the  verdict,  certify,  under  his  hand, 

upon  the  back  of  the  record,  that  the  same  was  a  cause  proper  to  be  tried 

by  a  special  jury. 
Fees  to  spe-  "  35.  And  be  it  further  enacted,  that  no  juror  who  shall  serve  upon  any 
cial  jurors,  special  jury  shall  be  allowed  or  take  for  serving  on  any  such  jury  more 
(See  24  than  such  sum  of  money  as  the  judge  who  tries  the  issue  shall  think  just 
Geo.  2,  c.  and  reasonable,  and  which  shall  not  >exoeed  the  sum  of  one  pound  one 
^^•)  shilling,  except  in  causes  wherein  a  view  is  directed,  and  shall  have  been 

had  by  such  juror. 
Mode  of  "  36.  Provided  always,  and  be  it  further  enacted,  that  where  any  special 
striking  spe-  jury  shall  be  ordered  by  any  rule,  in  any  of  the  Courts  aforesaid,  to  be 
cial  juries  in  struck  by  the  proper  officer  of  such  Court,  in  any  cause  arising  in  any 
any  county  county  of  a  city  or  town,  except  the  city  of  London,  the  Sheriff  or 
of  a  city  or  Sheriffs  thereof,  or  the  Under-sheriff  respectivelv,  shall  be  commanded 
town  (ex-  jjy  g^g^^  ^\^  ^  bring  or  cause  to  be  brought,  before  the  proper  officer  of 
cept  Lon-  ^^^^^  Court,  the  books  or  lists  of  persons  qualified  to  serve  on  juries 
ma'n  as'*'  ^^'^^"^  *^^®  same  county  of  a  city  or  town ;  and  in  every  such  case  the 
heretofore,  i^^  ^^^  ^  taken  and  struck  out  of  such  books  or  lists  respectively,  in 
(See  3  Geo.  ^^®  manner  heretofore  used  and  accustomed;  any  thing  in  this  act  to 
2,  c.  25,  '  ^  contrary  notwithstanding." 
s.  17.)  '  

View. 

View.  It  may  be  also  that  for  the  better  understanding  of  the  real 

matters  in  dispute  between  the  parties  in  Court,  and  of  the  evi- 
dence bearing  upon  the  issues  on  the  record,  that  some  of  the 
jurors  should  themselves  see,  in  other  words,  have  a  view  of  the 
place  or  premises,  or  of  the  mode  or  process  of  the  manufactory 
in  question. 

Before  the  statute  of  4  &  5  Anne,  c.  16,  s.  7,  a  view  could  not 
be  obtained  until  the  full  jury  were  sworn,  after  which  a  juror 
was  withdrawn,  and  the  parties  entered  into  a  consent  rule  for  a 
view ;  it  is  needless  to  dwell  upon  the  delay  and  inconvenience 
of  tttcb  a  practice,  or  why  the  statute  was  passed;  then  followed 
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tbe  S  Geo.  3,  c.  25^  s.  14,ivhicb  is  now  almost  verl^^tm  embodied 
in  the  recent  enactment  of  6  Geo.  4,  the  23d  section  of  which 
enacts,  that ''  in  any  case,  either  civil  or  criminal,  or  on  any  penal 
statute  depending  in  any  of  the  said  Courts  of  record  at  West* 
minster,  or  in  the  counties  palatine  or  great  sessions  in  Wales,  it 
shall  appear  to  any  of  the  respective  Courts,  or  to  any  judge 
thereof  in  vacation,  that  it  will  be  proper  and  necessary  that 
some  of  the  jurors  who  are  to  try  the  issues  in  such  case,  should 
have  the  view  of  the  place  in  question,  in  order  to  their  better 
understanding  the  evidence  that  may  be  given  upon  the  trial  of 
such  issues;  in  every  such  case  such  Courts  or  any  judge 
thereof  in  vacation,  may  order  a  rule  to  be  drawn  up  containing 
the  usual  terms,  and  also  requiring,  if  such  Court  or  judge  shall 
so  think  fit,  the  party  applying  for  the  view  to  deposit  (m)  in  the 
hands  of  the  Under-sheriff,  a  sum  of  money  to  be  named  in  the 
rule  for  payment  of  the  expenses  of  the  view,  and  commanding 
special  writs  of  venire  facias,  distringas  or  habeas  corpora,  to  issue ; 
by  which  the  Sheriff,  or  other  minister  to  whom  the  said  writs 
shall  be  directed,  shall  be  commanded  to  have  six  or  more  of  the 
jurors  named  in  such  writs^  or  in  the  panels  thereto  annexed, 
(who  shall  be  mutually  consented  to  by  the  parties,  or  if  they 
cannot  agree,  shall  be  nominated  by  the  Sheriff  or  such  other 
minister  as  aforesaid,)  at  the  place  in  question  some  convenient 
time  before  the  trial,  who  then  and  there  shall  have  the  place  in 
question  shown  to  them  by  two  persons  in  the  said  writs  named, 
to  be  appointed  by  the  Court  or  judge,  and  the  said  Sheriff,  or 
otber  minister  who  is  to  execute  any  such  writ,  shall,  by  a  special 
return  upon  the  same,  certify  that  the  view  hath  been  had  ac- 
cording to  the  command  of  the  same,  and  shall  specify  the  names 
of  the  viewers."  And  by  the  next  section  it  is  provided  that  the 
viewers  are  to  be  Jirst  sworn  on  the  jury  at  the  trial,  and  then 
so  many  only  shall  be  added  to  the  viewers  who  shall  appear  as 
shall,  afler  all  defaulters  and  challenges  allowed,  make  up  a  full 
jury  of  twelve  (»)• 


(m)  Distance  from  Under-sheriff's  penses  of  the  view,  it  must  be  fofth- 

offiee  not  exceeding  five  miles : —  with  returned  to  the  attorney  of  the 

Common  jury £10  party  who  obtained  the  view  j  if  defi- 

Special     do 16  cient,  such  deficiency  must  he  forth- 
Exceeding  five  miles : —  with  paid  by  the  attorney  to  the  Under- 
Common  jury £15  sheriff;  R.  Trin.  7  Geo.  4. 

Special     do 21  (n)  It  is  stated  tn  Lee's  Prac.  Diet. 

Amd  where  the  sum  exceeds  the  sx*  1370,  that  the  ^nhjaptBiy  l)ft  plgaioed 
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No  affidavit      The  riHe  of  Trin.  Term,  7  Geo.  4,  required  an  affidavit  and' 
°°'red"        leave  of  the  Court  or  a  judge  in  order  to  obtain  a  view;  but 
the  subsequent  rule  Hil.  Term,  2  Will.  4,  r.  68,  orders,  that 
**  the  rule  for  a  view  may,  in  all  cases,  be  drawn  up  by  the  of- 
ficer of  the  Court  on  the  application  of  the  party,  mthout  affi- 
Practicalin-  davit  or  motion  for  that  purpose."     Make  out  a  praecipe  of  the 
siructions.     j.y|g  £q^  ^  view,  also  a  memorandum  of  the  name  and  place  of 

abode  of  your  own  showers  also  of  your  opponent's  showers, 
which  may  be  obtained  from  the  opposite  attorney,  also  of  time 
and  place  of  meeting,  on  the  production  of  them  the  master  or 
his  clerk  of  the  Court  will  draw  up  the  rule.  If  the  opposite 
party  will  not  name  a  shower,  the  master  will,  on  an  appointment 
obtained  for  that  purpose,  name  one  exparte,  A  copy  of  the 
rule  must  then  be  served  on  the  opposite  attorney,  and  the  ori- 
ginal left  at  the  Sheriff's  ofBce  together  with  a  list  of  the  jury  if 
special,  and  he  will  summon  them,  if  common  he  will  summon 
such  as  he  may  think  fit. 


Duties  and 
conduct  of 
showers. 


The  duties  and  conduct  of  the  showers  will  be  best  explained 
by  the  following  cas|^  of  Goodtitle  d.  Symons  v.  Clark  {o), 

**  After  the  merits  of  the  cause  had  been  determined  at  the 
assizes  by  a  special  jury  after  a  trial  of  twenty  hours,  defendant 
moved  to  set  aside  the  verdict  upon  affidavit  that  plaintiff's 
shower  at  a  view  pursuant  to  a  rule  of  Court  previous  to  the 
trial,  had  misbehaved  himself  by  telling  the  viewers  this  place  is 
called  Abehalls  Yal,  and  this  Conygree  Hill,  (which  were  not 
the  places  in  question,)  and  saying,  these  cottages  pay  Mr. 
Symons  fivepence  or  sixpence  a  year  rent ;  defendant  insisting 
that  nothing  more  than  the  place  in  question,  which  was  one 
single  cottage,  should  have  been  shown  to  the  viewers :  upon 
hearing  counsel  on  both  sides  the  Court  discharged  the  rule,  be* 
ing  of  opinion  that  on  a  view  the  showers  may  shorn  marks,  botend* 
aries,  8fC*  to  enlighten  the  viewers  ;  and  may  say  to  them,  these  are 
the  places  which  on  the  trial  we  shall  adapt  our  evidence  to ;  the 
jury  could  have  no  light  from  looking  at  the  cottage  only"  .  The 
question  to  be  tried  was,  whether  it  stood  within  Mr.  Symon's 


when  inquiry  is  to  be  executed,  as 
yveU  as  when  trial  is  to  be  had  at  nisi 
prius ;  but  in  the  absence  of  any  re> 
ported  authority,  it  is  suggested,  that 
by  sections  23,  24,  that  it  can  only  be 


had  where  issues  are  subsequently  to 
be  tried  by  the  viewers ;  both  sections 
seem  necessarily  to  imply  a  subsequent 
trial, 
(o)  Barnes'  Notes,  457. 
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manor  or  not.  Had  an  ancient  man  been  produced  to  the 
viewers  and  he  had  acquainted  them  that  he  had  known  the 
place  many  years,  and  given  account  of  the  boundary,  &c.  this 
would  have  been  improper,  because  it  is  giving  evidence  before 
the  trial.     Belfield  for  defendant ;  Booth  and  Eyre  for  plaintiff." 

A  view  is  not  limited  to  locality,  for  Abbott,  C.  J.  held  that  Not  limited 
the  mode  or  process  of  a  manufactory  might  be  shown  (p).  ^^^utv 

The  Under-sheriff's  duties  on  a  view  seem  no  where  to  be  sheriff's 
defined  by  text  or  any  decided  case ;  they  seem  to  be  simply  ^y*'®*  °" 
those  of  an  ordinary  officer  of  the  Court  in  charge  of  a  jury,  to 
prevent  any  improper  interference  of  strangers,  and  to  enable 
him  to  certify  to  the  justices  of  assize  that  a  view  has  been  had. 


Tales. 

By  the  35  Hen.  8.  c.  6,  s.  5,  the  tales  de  circumstantibus  in  civil  Defaalt  of 
suits  was  given,  and  extended  by  the  4  &  5  P.  &  M.  c.  7,  to  j^^o*^** 
prosecutions  tried  at  Nisi  Prius  ;  the  7  &  8  Will.  S,  c.  32,  s.  3, 
and  3  Geo.  2,  c.  5^5,  pointed  out  the  persons  who  were  to  be  the 
tales,  and  by  the  6  Geo.  4,  c.  50,  s.  SI,  *<  talesmen  are  to  be 
such  only  as  have  been  impannelled  upon  the  common  jury  panel 
to  serve  at  the  same  court,  if  a  sufficient  number  of  such  men 
can  be  found  ;"  sect.  S7  enacts, 

"  Where  a  full  jury  shall  not  appear  before  any  court  of  assize  or  nisi  Proceedings 
prius,  or  before  any  of  the  superior  civil  courts  of  the  three  counties  pala^  in  respect  of 
tine,  or  before  any  court  of  great  sessions,  or  where,  after  appearance  of  tales  de  cir- 
a  full  jury,  by  challenge  of  any  of  the  parties,  the  jury  is  likely  to  remain  cumstan- 
untaken  for  default  of  jurors,  every  such  Court,  upon  request  made  for  tibus. 
the  King  by  any  one  thereto  authorized  or  assigned  by  the  Court,  or  on 
request  made  by  the  parties,  plaintiff  or  demandant,  defendant  or  tenant, 
or  their  respective  attornies,  in  any  action  or  suit,  whether  popular  or 
private,  shall  command  the  Sheriff  or  other  minister,  to  whom  the  making 
of  the  return  shall  belong,  to  name  and  appoint,  as  often  as  need  shall 
require,  so  many  of  such  other  able  men  of  the  county  then  present  as 
shall  make  up  a  full  jury ;  and  the  Sheriff  or  other  minister  aforesaid 
shall,  at  such  command  of  the  Court,  return  such  men  duly  qualified  as 
shall  be  present  or  can  be  found  to  serve  on  such  jury,  and  shall  add  and 
annex  their  names  to  the  former  panel,  provided  that  where  a  special  jury 
shall  have  been  struck  for  the  trial  of  any  issue,  the  talesmen  shall  l>e 
such  as  shall  be  impannelled  upon  the  common  jury  panel  to  serve  at  the 
same  Court,  if  a  sufficient  number  of  such  men  can  be  found ;  and  the 
King,  by  any  one  so  authorized  or  assigned  as  aforesaid,  and  all  and 
every  the  parties  aforesaid,  shall  and  may,  in  each  of  the  cases  aforesaid, 
'     ■  ■  ■         ■  "  i       

(p)  The  King  v.  Hudson,  cited  in  Lee's  Prac.  Diet.  1371. 
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have  Hieir  respective  challenges  to  the  jurors  so  added  and  annexed,  and 
the  Court  shall  proceed  to  the  trial  of  every  such  issue  with  tliose  juran 
who  were  before  impannelled,  together  witn  the  talesmen  so  newly  added 
and  annexed,  as  if  all  the  said  jurors  had  been  returned  upon  the  writ  or 
precept  awarded  to  try  the  issue." 

Alien  talcs-  jf  ^n  alien  make  default  his  place  must  be  supplied  by  an 
alien  tales,  for  there  must  be  a  medietas  of  aliens  or  none ;  if 
none,  that  is  by  Englishmen  only,  the  judgment  is  not  errone- 
ous (g). 

It  is  not  necessary  that  the  tales  be  selected  out  of  persons 
accidentally  present,  but  may  be  out  of  those  whose  presence 
the  Sheriff  or  coroner  has  previously  taken  means  to  obtain  (r). 


Sbentr,  &e. 
to  register 
names  of 

i'uTors  who 
lave  served; 
(see  3  G.  2, 
C.25,  S.6.) 
aod  ffive 
certiScates. 


Fee. 

Clerk  of 
peace  to 
make  out  a 
lisit  of  ser- 
vices at  ses- 
sions on 
graod  or 
petty  juries, 
and  trans- 
mit to 
sberifT. 


Certificate 
of  service. 
Fee. 

Jurors  not 
to  be  sum- 
moned 
again  with- 
in certain 


'*  40.  And  be  it  further  enacted,  that  the  Sheriff  or  his  Under-sheriff 
shall  from  time  to  time  register,  alphabetically,  in  proper  columns,  to  be 
prepared  in  the  jurors'  book  for  that  purpose,  the  services  of  such  men  as 
shall  be  summoned  and  shall  attend  to  serve  as  jurors  on  trials,  before  any 
Court  of  assize  or  nisi  prius,  oyer  and  terminer,  or  gaol  delivery,  or  in  the 
said  Courts  of  the  said  counties  palatine  or  great  sessions,  and  also  the 
times  of  their  services ;  and  every  man  so  summoned,  and  having  duly 
attended  or  served  until  discharged  by  the  Court  shall  (upon  application 
by  him  made  to  such  Sheriff  or  Under-sheriff,  before  he  shall  depart  from 
the  place  of  trial,)  receive  a  certificate  testifying  such  his  service,  which 
certificate  the  Sheriff  or  Under-sheriff  is  hereby  required  to  give  on  pay- 
ment of  one  shilling :  provided  always,  that  nothing  herein  contained 
shall  extend  to  any  grand  jurors  or  special  jurors. 

**  41.  And  be  it  further  enacted,  that  the  clerk  of  the  peace,  at  every 
session  of  the  peace  to  be  holden  for  any  countv,  riding,  or  division  in 
England  or  Wales,  shall  make  out  a  list  of  such  men  as  shall  be  sum- 
moned and  shall  attend  to  serve  on  any  grand  jury  or  petty  lury  at  such 
sessions,  together  with  their  respective  places  of  abode  and  aaditions,  and 
the  date  of  their  services,  and  shall  within  twenty  days  after  the  close  of 
every  such  sessions,  transmit  such  list  to  the  Sheriff  or  Under-sheriff  of 
the  county,  who  is  hereby  required  forthwith  to  register  the  names  of  the 
men  included  in  such  list  m  the  proper  columns  of  the  jurors'  book  for  that 
purpose,  together  with  the  date  of  their  services ;  and  every  man  so 
summoned,  and  having  duly  attended  or  served  until  discharged  by  the 
Court  of  Sessions,  shall,  upon  application  by  him  made  to  such  clerk  of  the 
peace,  before  he  shall  depart  from  the  place  where  the  sessions  are  holden, 
receive  a  certificate,  testifying  such  his  service,  which  certificate  the  said 
clerk  of  the  peace  is  hereby  required  to  give,  on  payment  of  one  shilling. 

"  42.  And  be  it  further  enacted,  that  no  man  shall  be  returned  as  a 
juror  to  serve  at  any  sessions  of  nisi  prius  or  of  gaol  delivery,  in  the 
county  of  Middlesex,  who  has  served  as  a  juror  at  either  of  such  sessions 
in  the  said  county,  in  either  of  the  two  terms  or  vacations  next  immedi- 
ately preceding,  and  has  the  Sheriff 's  certificate  of  having  so  served ;  and 
no  man  shall  be  returned  as  a  juror  to  serve  on  trials  before  any  Court  of 


(7)  See  ante,  p.  244,  aod  cases 
cited. 


(r)  Uex  V.  Dolby,  2  B.  &  Cn  104  ; 
3D.&U.311. 
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tamste,  nisi  priua,  oyer  and  terminer,  or  gaol  delivery»  or  any  of  the  said  periods  to 

Courts  of  toe  three  counties  palatine,  or  of  the  said  great  sessions,  who  assizes. 

has  served  as  a  juror  at  any  of  such  Courts  within  one  year  before,  in  (See  3  G.  2, 

Wales,  or  in  the  counties  of  Hereford,  Cambridge,  Huntingdon,  or  Rut-  c.  25.  s.  4 ; 

land,  or  four  years  before  in  the  county  of  Yo»,  or  two  years  before  in  4G.2,c.7.} 

any  other  county,  and  has  the  Sheriff's  certificate  of  having  so  served ; 

and  no  man  shall  be  returned  to  serve  upon  any  grand  jury  or  petty  jury,  Nor  to  quar- 

at  any  sessions  of  the  peace  to  be  holden  for  any  county,  riding,  or  divi-  t^r  sessioDs. 

sion  m  England  or  Wales,  who  has  served  as  a  juror  at  any  such  session 

within  one  year  before,  in  Wales,  or  in  the  counties  of  Hereford,  Cam* 

bridge,  Huntingdon,  or  Rutland,  or  two  years  before  in  any  other  county, 

and  has  the  certificate  of  the  clerk  of  the  peace  of  having  so  served ;  and  Officer 

if  any  Sheriff  or  other  minister  shall  wilfully  transgress  in  any  of  the  offending. 

cases  aforesaid,  the  Court  may  and  is  hereby  required  on  examination 

and  proof  of  every  such  offence,  in  a  summary  way,  to  set  such  fine  u^n  Penalty. 

every  such  offender  as  the  Court  shall  think  meet :  provided,  that  nothmg 

herem  contained  shall  extend  to  grand  jurors  at  the  assizes  or  great  ses-  Proviso. 

sions,  or  to  special  jurors. 

'<  43.  And  be  it  further  enacted,  that  no  Sheriff,  Under-sheriff,  coro-  No  money 
ner,  elisor,  bailiff,  or  other  officer  or  person  whatsoever,  shall,  directly  or  taken  to  ex- 
indirectly,  take  or  receive  any  money  or  other  reward,  or  promise  of  cuse  per- 
money  or  reward,  to  excuse  any  man  from  serving  or  from  being  sum-  sons  from 
moned  to  serve  on  juries,  or  under  any  such  colour  or  pretence;  and  that  serving.^ 
no  bailiff  or  other  officer  appointed  by  any  Sheriff,  Under-sheriff,  coro-  ^^??^  ^^'^ 
ner,  or  elisor,  to  summon  juries,  shall  summon  any  man  to  serve  thereon,  ^'  *^'  *'  "v 
other  than  those  whose  names  are  specified  in  a  warrant  or  mandate.  None  to  be 
signed  by  such  Sheriff,  Under-sheriff,  coroner,  or  elisor,  and  directed  to  summoned 
such  bailiff  or  other  officer ;  and  if  any  Sheriff,  Under-sheriff,  coroner,  hut  those 
elisor,  bailiff)  or  other  officer,  shall  wilfully  transgress  in  any  of  the  cases  °a™cd  m 
'aforesaid,  or  shall  summon  any  juror,  not  being  a  special  juror,  less  than  warrant. 
ten  days  before  the  day  on  which  he  is  to  attend,  or  shall  summon  any  9?^^^r 
special  juror  less  than  three  days  before  the  day  on  which  he  is  to  attend,  onending, 
except  m  the  cases  hereinbefore  excepted,  the  Court  of  assize,  nisi  prius, 
oyer  and  terminer,  gaol  delivery,  great  sessions,  or  superior  Court  of  the 
said  counties  palatine,  or  Court  of  sessions  of  the  peace,  within  whose 
jurisdiction  the  offence  shall  have  been  committed,  may  and  is  hereby  re- 
quired, on  examination  and  proof  of  such  offence,  in  a  summary  way,  to 
set  such  a  fine  upon  every  person  so  offending,  as  the  Court  shall  think  Penalty^ 
meet,  according  to  the  nature  of  the  offence." 
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CHAPTER  III. 

EXECUTION  OF  WRITS. 


It  is  next  proposed  to  consider  the  SherifTs  duties  in  and  about 
the  execution  of  writs  in  real,  mixed,  and  personal  actions. 


Section  I. 

DOWER. 

« 

Dower,  de-        Dower  is  the  portion  which  a  widow  hath  for  the  term  of  her 
finition  of.     life  of  the  lands  of  her  husband  at  his  decease,  for  the  suste- 
nance of  herself  and  education  of  her  children,  *'  propter  onus 
matrimonii^  et  ad  sustentationem  uxoris  et  educationem  liherorum 
How  many    cu^  fuerint  procreati  si  vir  prcemmiatur*'  (a).     Two  kinds  only 
kinds  re-       now  remain  (6) :  1.  Dower  by  the  common  law  :  2,  and  dower 
by  the  custom  :  the  common  law  dower  in  quantity  is  one  third, 
and  thence  called  '*  a  widow's  thirds ;"  the  latter  is  the  creature 
of  custom — sometimes  one  half,  as  by  the  custom  of  gavel  kind  ; 
sometimes  the  whole  during  her  life,  and  then  it  is  called  **  free- 
bench  ;*'  and  as  custom  may  enlarge  so  it  may  abridge  her  dower 
to  one  fourth  (c). 

Principle  of       With  regard  to  this  portion  or  provision,  the  law  until  the 
old  ana  new  recent  statute  of  Will.  4  was  inflexible  in  the  widow's  favour 

law 

(unless  forfeited  by  her  own  misconduct)  and  allowed  of  no  veto 
in  the  husband,  or  right  in  him  of  his  own  mere  motion  to  de- 
prive her  of,  or  in  anywise  restrict  her  right  after  it  had  once 
attached.  Now  however  his  marital  power  qiuMd  this  provision 
is  of  a  very  different  character — but  although  based  upon  differ- 
ent, we  must  hope  and  trust,  upon  the  soundest  moral  and  poli- 
tical principles. 
How  has-  He  may  at  this  day  deprive  her  wholly  of  it  by  deed  of  con- 
band  may     veyance  in  his  life  time  or  by  his  will,  or  he  may  fetter  her  right 

(o)  1  iDBt.  20i  (6)  3  &  4  Will.  4,  c.  lOG.  (c)  Co.  Litt.  83. 
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\iy  conditions,  restrictions,  or  directions  by  a  declaration  to  that  widow  of 
effect  in  his  will,  or  by  a  devise  of  some  part  of  his  real  estate  ^^^^^' 
to  her ;  all  or  any  of  these  things  he  may  now  do  qud  husband, 
unless  precautionary  measures  have  been  taken  by  her  to  sus- 
pend in  him  the  power  of  exercising  such  his  marital  rights. 

It  should  also  be  observed,  that  all  partial  estates  and  in-  What  in- 
terests, and  all  charges  created  by  any  disposition  or  will  of  a  jumbrance* 
husband,  and  all  debts,  incumbrances,  contracts,  and  engage-  rity  to 
ments  to  which  his  land  shall  be  subject,  now  have  priority  to  ^^^^'» 
dower. 

On  the  other  hand  however  she  is  entitled  to  dower  out  of  an  But  she  is 
equitable  estate,  which  she  was  not  entitled  to  before,  and  other  *J^»**«J*  <>«* 

,  of  equttmbU 

advantages  needless  to  refer  to  here.  estate. 

Having  premised  thus  much  on  the  present  nature  of  dower ; 
and  that  two  writs  only  now  (d)  remain : — namely,  1.  a  writ  of 
right  of  dower ;  2.  a  writ  of  dower  unde  nil  hahet ;  we  proceed 
to  show  the  Sheriff's  duties  in  and  about  the  execution  of  them* 

FrcBcipefor  Writ  of  Dower  unde  nil  hahet  (e), 

Westmorland,  ^  Command  A.  B,  that  justly  and  without  delay  he 
to  wit.  J  render  to  C.  D.  widow,  who  was  the  wife  of  J,  D.,  her 
reasonable  dower  which  falleth  to  her  out  of  the  freehold  which  was  of 
the  said  J.  D.,  late  her  husband,  in  the  parish  of  £.,  [or  "  parishes  of  E. 
and  P.  "3  whereof  she  has  nothing  as  she  says.  Returnable  on  the  (J") 
day  of  ,  A.  D.  1839. 

Writ  of  Dower  unde  nil  hahet. 
Victoria,  &c.  to  the  Sheriff  of  W,  (g)  greeting :  command  A.  B,  that 


(d)  3  &  4  Will.  4,  c.  27,  s.  36. 

(e)  A  writ  of  dower  unde  nil  habet 
lies  only  where  the  widow  is  endowed 
of  no  part  of  her  dower : — 2.  A  torit 
cf  right  of  dower  hes  when  she  is  en- 
dowed o\  parcel  hot  is  deforced  of  the 
residue  in  the  same  town  or  vill  by  the 
same  tenant  by  whom  she  was  endow- 
ed of  part ;  1  Roper.  434  ;  1  Roscoe, 
29 ;  2  Inst.  262  ;  9  Vin.  Abr.  275. 
She  may  have  her  writ  against  an  heir, 
alienee,  disseisor,  &c.  or  against  any 
one  that  has  power  to  assign  dower ; 
if  the  lord  enter  upon  the  land  for  an 
escheat  she  may  bring  it  against  him, 
but  to  the  Queen  she  must  sue  by  pe- 
tition. Co.  Litt.  29;  9  Rep.  10; 
Plowd.  146 ;  Dyer,  263, 107  ;  it  is  is- 


sued by  the  curtitor,  oflSce  Rolls  Yard, 
Chancery  Lane.  See  1  Ch.  Arch. 
27,  edit.  6,  sect.  4.  The  Court  of 
Common  Pleas  has  exclusive  jurisdic- 
tion in  all  real  actions. 

(y*)  May  be  made  returnable  on 
the  third  day  exclusive  before  the  com- 
mencement of  each  term,  or  on  any 
day  not  being  Sunday,  between  th^t 
day  and  the  third  day  exclusive,  before 
the  last  day  of  the  term ;  1  Will.  4, 
c.  3,  s.  2 ;  and  the  Sheriff  now  returns 
his  writs  at  once  into  the  Master's  of- 
fice. 

{g)  Fulliam  v.  Hiarru,  Cro.  Jac* 
217 ;  if  the  lands  lie  in  London  the 
writ  of  dower  is  directed  to  the  Lord 
Mayor  and  Sheriffii ;  1  Rop.  429 ;  F, 
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jostiy  and  without  delay  he  render  to  C.  D,  widow,  who  was  the  wife  of 
J.  l).  now  deceased,  her  reasonable  dower  ivhich  falleth  to  her  of  the 
freehold  which  was  of  the  said  J.  !>.,  her  late  husband,  in  the  parish  of 
E^  [or  "  parishes  of  K  and  F/'l  in  your  oounty,  whereof  she  haih 
nothmg  as  she  says :  and  whereof  sne  complains  that  the  said  A.  JB.  de^ 
forceth  her,  and  unless*  he  shall  do  so,  ana  if  the  said  C.  D.  shall  give 
you  security  to  prosecute  her  claim  then  summon  bv  good  summoners  the 
said  A.  B,  that  he  be  before  our  justices  of  the  bench  at  Westminster, 
on  the  day  of  ,  a.  d.  1839,  to  show  wherefore  he  hath  not 

done  it,  and  have  then  the  summoners  and  thu  writ.    Witness,  &c. 

C  John  Doe 
Pledges  (A)  to  prosecute  <      and 

C  Richard  Roe» 

cJohn  Venn 
Summoners  <       and 

L  Richard  Fenn, 

Writ  of  Dower  unde  nil  hahet. 
[Where  Widow  has  Married  agmn,'] 

Victoria,  &c.  to  the  Sheriff  of  W.  greeting :  command  A.  B.  that 
justly  and  without  delay  he  render  to  C.  D.  and  Mary,  his  wife,  [which 
said  Mary  was  formerly  the  wife  of  E.  F.  deceased,]  the  reasonable  dower 
of  her  the  said  Man/f  which  belongs  to  her  of  the  freehold  which  was  of 
the  said  £.  F.  her  late  husband,  in  the  parish  of  E,  in  your  county, 
whereof  she  hath  nothing  as  they  say,  and  whereof  they  complain  that 
the  said  A.  JB.  doth  unjustly  deforce  them,  and  unless,  &c.  (t)  [oi  in  last 
precedent  from  asterisk.'] 

The  Sheriff  upon  receipt  of  the  writ,  according  to  the  follow- 
ing precedent,  issues  his 

Warrant, 

Matthew  Atkinson,  Esq.  Sheriff  of  C.  to  J.  D,  and  J.  F.  my  bailiffs 
for  this  time  only,  greeting :  by  virtue  of  a  writ  of  dower  of  our  lady  the 
Queen  unde  nil  habet  to  me  directed,  I  command  you  that  you  command 
A.  JB.  that  justly  and  without  delay  he  render  to  C.  D.,  widow,  who  was  the 
wife  of  J.  Jb.,  her  reasonable  dower  which  [Sfc.  as  in  writA  deforceth  her ; 
and  unless  he  shall  do  it  then  summon  the  said  A.  B.  that  he  be  before 
the  justices  of  our  lady  the  Queen,  at  Westminster  on,  &c.  to  show  where- 
fore be  will  not  do  it ;  and  that  after  the  said  summons  is  made,  you  do  at 
the  most  usual  door  of  the  parish  church  of  the  parish  of  £.,  on  Sunday 
next  after  the  said  summons,  immediately  after  divine  service  is  ended, 
proclaim  the  same  summons  according  to  the  form  of  the  statute  in  such 
case  made  and  provided.    Given  under  the  seal  of  my  office  this,  &c. 

(Seal  of  office.)  G.  A,  High  Sheriff 


N.  Br.  148.     The  writ  shonid  be      nants  having  a  chattel  interest ;  Jbid, 
bfonght  against  all  the  tenants  of  the      346. 

fvebold,  that  is,  the  persow  claioiiflg         (h)  The  rule  of  M.  T.  3  Will.  4, 
•fnshsld  inUrstt,  and  not  mere  te-      c«  16,  does  not  apply. 

(t)  Booth,  166. 
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Summons, 

By  virtue  of  her  Majesty's  writ  of  dower  unde  nil  habet,  to  the  SberifiT 
of  C.  directed,  and  by  virtue  of  the  said  Sheriff's  warrant  to  us  directed, 
we  do  hereby  require  and  command  vou  that  you  render  to  C.  D.  [Sfc. 
as  in  writ'],  as  she  alleges  and  complains  that  you  the  said  A.  B.  keep 
ber  out  of  the  same ;  and  if  you  refuse  so  to  do,  then  we  do  hereby  sum- 
mon you  that  you  be  and  appear  before  her  Majesty's  justices  at  West- 
minster on,  &:c.,  to  show  cause  why  you  do  not 

The  summons  must  be  made  in  the  day  time  (between  sun-  Summons, 
rising  and  sun-setting),  and  not  in  the  mght ;  Dalt.  161.  when  made; 

The  Sheriff's  order  to  serve  or  execute  this  process  is  to  go 
himself,  or  to  send  his  bailiff  to  the  land  with  the  summoners, 
then  to  garnish,  cite,  or  warn  the  tenant  or  party  by  sticking 
up  a  white  stick  in  his  land,  which  is  done  whether  the  tenant 
is  there  or  not ;  and  the  demandant  is  not  bound  to  give  him 
notice  of  the  summons  ;  2  Inst.  253;  Dalt.  149,  153, 

The  summons  must  be  made  by  (or  in  the  presence  of)  two  how  made ; 
or  three  summoners ;  ibid. :  for  a  summons  of  the  tenant  must 
be  proved  by  two  or  three  witnesses ;  Co.  Litt.  6  b :  and  this 
summons  or  warning  of  the  defendant  to  appear  and  answer, 
&C.9  is  so  necessary  by  the  common  law  as  that  without  the 
same  all  the  proceedings,  yea,  and  the  judgment  aflber  all  often- 
times prostrated  and  erroneous,  and  besides  renders  the. Sheriff 
subject  to  danger  and  punishment ;  Fitz.  Diseeit,  3,  5,  and  56.; 
F.  N.  Br.  105  a. 

The  Sheriff  cannot  summon  himself;  Wyhe^s  Ca,  Dyer,  266  a ;  by  whom; 
and  semblCf  that  he  is  not  a  good  summoner,  for  it  is  said  in 
Dalton,  p.  154,  cited  from  "Mirror  of  Justices,"  " Femes  ne 
Sheriffs^  ne  enfants,  ne  ul  que  ce  est  freehold  tenant^  poent  estre 
ban  summoners."  Neither  women,  nor  Sheriffs,  nor  infants,  n<Hr 
any  other  but  a  freehold  tenant  can  be  a  good  summoner. 

If  the  defendant  be  not  tenant  of  the  land  the  summons  must  where 
be  made  in  terrd  petitd,  for  the  writ  commands  the  Sheriff  not  ™*^®' 
to  summon  the  tenant  upon  his  own  land,  but  generally  that  he 
shall  summon  him,  not  naniing  in  what  land ;  and  then  by  a 
maxim  o£  law  it  is  taken  that  he  shall  summon  him  in  the  land 
in  demand ;  Dr.  &  St.  150 ;  Kite.  Ret.  Br.  54.  So  where  against 
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heir  it  must  be  made  on  la|id  that  did  descend,  because  it  is  the 
terrd  petitd  or  land  in  demand.  Note,  if  tenant  appears,  it  is  not 
material  in  what  land  he  is  summoned  ;  Dalt.  152  ;  Finch.  344. 
It  is  said  a  summons  personally  on  the  defendant  is  sufficient 
without  either  summons  on  the  land  or  proclamation  at  the 
church  door ;  Dalt.  225  ;  but  see  1  Roper,  430. 


Proclama- 
tion of  sum- 
mons. 


Proclama- 
tion, how 
made. 


By  the  statute  of  31  Eliz.  c.  3,  s.  2,  it  is  enacted,  ''that  after 
every  summons  upon  the  land  in  any  real  action,  fourteen  days  (Je) 
at  the  least  before  the  day  of  the  return  thereof,  proclamation  of 
the  summons  shall  be  made  on  a  Sunday^  in  form  aforesaid,  at  or 
near  to  the  most  usual  door  of  the  church  or  chapel  of  that  town 
or  parish  where  the  land  whereupon  the  summons  was  made 
doth  lie,  and  that  proclamation  so  made  as  aforesaid  shall  be  re- 
turned, together  with  the  names  of  the  summoners ;  and  if  such 
summons  shall  not  be  proclaimed  and  returned  according  to  the 
tenor  and  meaning  of  this  act,  then  no  grand  cape  to  be  award- 
ed, but  alias  and  pluries  summons,  as  the  cause  shall  require, 
until  a  summons  and  proclamation  shall  be  duly  made  and  re- 
turned according  to  the  tenor  and  meaning  of  this  act." 

The  proclamation  is  made  by  reading  the  summons  ;  it  must 
be  at  the  parish  church  door,  though  it  lies  in  another  county ; 
Cro.  Eliz.  472  ;  Register's  Ca. ;  and  after  the  summons,  1  Mod. 
Rep.  197 ;  when  the  lands  lie  in  more  parishes  than  one  a  pro- 
clamation made  at  the  parish  church  door  of  one  is  sufficient 
within  the  act ;  Allen  v.  Walter^  Hob.  133. 


Received  Ist  of 


Return  of  Writ  (I). 

— ,  A.  D.  1838. 

C  John  Doe 
Pledges  of  prosecution -^     and 

(  Richard  Roe- 

And  after  the  aforesaid  summons  made,  to  wit,  at  the  most  usual  door  of 


(k)  Hence  it  follows  that  the  slim- 
mons  and  proclamation  must  be  at 
least  fourteen  days  before  the  return 
of  the  writ. 

(/)  A  return  of  infancy  or  cover- 
ture is  bad ;  Cro.  Jac.  Ill ;  a  return 
that  the  Sheriff  had  proclaimed  **  the 
contents  of  the  writ,  is  insufficient, 
because  he  must  proclaim   that  he 


made  summons  on  the  land ;  Hob. 
1 33 ;  however,  according  to  the  mo- 
dern practice,  it  seems  sufficient  to 
return  "  that  he  the  Sheriff  made  pro« 
clamation  of  the  said  summons,  ao* 
cording  to  the  form  of  the  statute  in 
such  case  made  and  provided;"  2 
Wils.  164. 
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the  parish  church  of  £.  within  specified,  within  which  the  tenements 
widiin  meiitioiied  do  lie,  upon  the  Lord's  day,  to  wit,  on  the  day 

of  ,  in  the  year  of  our  Lord  1838,  immediately  after  divine  ser- 

vice and  sermon  in  the  said  church  was  ended,  I  made  proclamation  of 
the  aforesaid  summons  according  to  the  form  of  the  statute  in  such  case 
made  and  provided.  G.  A.,  Esq.,  High  Sheriff. 

In  default  of  appearance  according  to  law,  (which  "  shall  be  0°  default 
the  third  day  after  such  return,  exclusive  of  the  day  of  the  re-  ance!'^*'" 
turn,  or,  in  case  such  third  day  shall  fall  on  a  Sunday,  then  on 
the  fourth  day  after  such  return,  exclusive  of  such  day  of  re- 
turn (m)  ;'*)  the  next  process  for  the  demandant  is  the 

Grand  Cape(n). 

Victoria,  &c.,  to  the  Sheriff  of  W,,  greeting  (o):  Take  into  our  hand 
by  the  view  of  good  and  lawful  men  of  your  county,  the  third  part  of, 
&c.  in  the  parish  of  M,  in  your  county,  which  F,  A.  m  our  Court,  before 
our  justices  at  Westminster,  claims  as  the  dower  of  her  the  said  F.  A.  of 
the  endowment  of  J.  A,  her  late  husband,  against  C.  D.  by  our  writ  of 
dower  unde  nihil  hahet,  for  the  default  of  him  the  said  C  I).,  and  the 
day  of  the  taking  thereof  make  known  to  our  justices  at  Westminster  by 
your  letters  under  seal,  and  summon  by  good  summoners  the  said  C.  X)., 
that  he  be  before  our  justices  at  Westminster  on  ,  according  as  he 

was  summoned  before  our  justices  at  Westminster  on  last  past,  and 

have  there  the  names  of  those  by  whose  view  you  shall  do  this  and  this 
writ.     Witness,  &c. 

Return  thereto (p). 

By  virtue  of  this  writ  to  me  directed,  T  have  by  J,  B.  and  C.  X).,  good 
and  lawful  men  of  my  bailiwick,  given  notice  to  the  within-named  C.  D. 
to  be  and  appear  before  the  Queen's  justices  at  Westminster  at  the  time 
and  place  within  mentioned,  and  as  I  am  within  commanded.  I  have 
taken  by  the  view  of  /.  S.  and  R,  A.,  honest  and  lawful  men  of  my 
county,  into  her  Majesty's  hands,  the  land  and  premises  within  men- 
tioned, as  also  I  am  within  commanded. 

The  answer  of  G.  -4.,  Esq.,  High  Sheriff. 

The  execution  of  this  writ  appears  in  a  certain  schedule  hereto  an- 
nexed. The  answer  of  G.  A,y  Esq.,  High  Sheriff. 


(m)  1  Will,  4,  c.  3,  s.  2. 

(n)  I'he  distinction  between  2l grand 
cape  and  petit  cape  is  this — the  former 
never  Lies  after  an  appearance  by  the 
tenant  in  chief ;  the  latter  issues  after 
the  tenant  has  appeared  and  makes 
default  subsequently  to  his  appear- 
ance ;  1  Kuper,  433. 

(o)  The  part  of  the  writ  which 
commands  the  Sheriff  to  take  the  land 
into  the  hands  of  the  Queen  is  mere 


form,  and  void ;  Dalt.  249 ;  see  3 
Wils.  55  ;  if  the  place  be  within  a 
liberty  the  Sheriff  must  send  his  man- 
date to  the  bailiff  of  the  liberty,  as  in 
other  cases  ;  ibid.  This  writ  must  be 
served  fijteen  days  before  the  return 
day  ;  Ur.  Grand  Cape,  29. 

(p)  If  there  be  no  lands,  &c.  the 
Sheriff  may  return  mhii ;  Fitz.  113. 
And  that  there  is  no  such  town  $  ibid. 


^5S 
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If  the  Sheriff  does  Dot  i^turn  the  writ  the  demandant  may 
sue  out  an  alias  grand  cape  at  the  return  of  the  first  writ. 


Appear- 
ance. 


If  the  defendant  appears  on  the  summons  or  on  the  grand 
cape,  and  in  the  latter  case  when  the  default  of  appearance  upon 
the  summons  has  released  the  defendant,  the  demandant  must 
plead  (q). 


Default  of        I^  ^^  ^^^  return  of  the  grand  cape  the  tenant  makes  default, 
appearance,  and  the  demandant  insists  upon  the  default,  he  must  have  final 

judgment,  but  the  demandant  may  waive  the  default  and  take 

an  appearance  upon  the  grand  cape. 

Writ  of  Inquiry  and  Seisin  (r), 

Victoria,  &c.,  to  the  Sheriff  of  W,,  greeting :  Whereas  F.  if.,  widow, 
who  was  the  wife  of/.  A.y  lately  in  our  Court,  before  our  justices  of  the 
bench  at  Westminster,  recovered  her  seisin  against  C.  D.  of  the  third 
part  of,  &c.,  with  the  appurtenances,  in  the  pnnsh  of  Af.  in  your  counfy, 
as  her  dower  of  the  endowment  of  the  said  J.  A.,  her  late  husband,  by 
our  writ  of  dower,  whereof  she  has  nothing,  as  by  the  record  and  process 
thereof  now  remaining  in  our  said  Court  appears  to  us  of  record ;  there- 
fore we  command  you,  that  without  delay  you  cause  the  said  F.  A,  to 
have  her  full  seisin  of  the  said  third  part,  with  the  appurtenances,  to  hold 
to  her  in  severalty  by  metes  and  bounds,  and  how  you  shall  have  exe- 
cuted this  writ  make  known  to  our  said  justices  at  Westminster,  on,  &c. ; 
we  command  you  also  that  by  the  oath  of  twelve  good  and  lawM  men  of 
your  bailiwick,  you  diligently  inquire  if  the  said  J.  A,,  the  late  husband 
of  the  said  JP.  A*,  died  seised  of,  or  had  a  right  to  (s),  the  said  tenements, 
with  the  appurtenances,  in  fee  simple  or  fee  tail,  at  law  or  in  equity,  and 
if  by  that  inquisition  you  shall  have  so  found,  that  you  diligently  inquire 
how  long  time  has  elapsed  from  the  death  of  the  said  X  ^.,  and  how 
much  the  said  tenements,  with  the  appurtenances,  are  worth  by  the  yeai^ 
in  all  issues  beyond  reprises,  according  to  their  value ;  and  what  da- 
mages (t)  the  said  F.  A,  hath  sustained,  as  well  by  occasion  of  the  de- 
tention of  her  said  dower  beyond  the  said  value,  as  for  her  costs  and 
charges  by  her  about  her  suit  in  this  behalf  expended,  and  the  inquisi- 
tion thereupon  made  make  known  to  our  said  justices  at  the  said  time 
under  vour  seal  and  the  seals  of  those  by  whose  oath  you  shall  have 
made  that  inquisition,  and  this  writ.    Witness,  &c. 


(9)  .See  all  the  pleadings  collected 
in  that  invalaable  work  of  Mr.  C bitty 's 
on  Pleading,  3  vol.  1314 ;  2  Saaod. 
43b. 

(r)  No  alias  habere  facias  seisinam 
can  issue:  in  3  Dyers  Rep.  278a, 
Anon.,  the  Sheriff  assigned  dower  by 
metes  and  bounds,  but  the  demandant 
refused  to  receive  it :  holden  a  good 
return,  and   that    the  widow   might 


enter  at  any  time  after  without  an 
alias, 

(0  3  &  4  Will.  4,  c.  105,  ss.  2,  3. 

(t)  Damages  are  given  in  dower 
from  the  denth  of  the  husband  and  to 
the  return  of  the  writ  of  inquiry,  al- 
though the  writ  of  seisin  issued  a  yew 
before,  but  was  not  executed  j  Hard. 
19. 
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Return  to  Writ  of  Inquiry  and  Seisin. 

Westmorland,  )      An  inquisition  taken  at  ,  in  the  said  county, 

to  wit.        I  the  day  of  ,  between  the  hours  of  ten  and 

twelve  of  the  clock  in  the  forenoon  of  the  same  day,  m  the  year  of  our 
Lord  1839,  before  me  G.  A.,  Esq.  Sheriff  of  the  said  county,  by  virtue 
of  faer  majesty's  writ  to  me  directed,  upon  the  oaths  of  twelve  good  and  law- 
ful men  of  my  bailiwick,  and  being  then  and  there  sworn  and  charged, 
upon  their  oath  say,  that  J.  A.,  in  the  said  writ  named,  died,  seised  qf'{u\ 
&c,  with  the  appurtenances  at  M.  in  the  parish  of  M.  in  the  said  county, 
in  his  demesne  as  of  ^ee  simple,  and  that  the  tenements  aforesaid,  with 
the  appurtenances,  are  worth  by  the  year,  beyond  reprises,  according  to 
the  true  value  of  the  same,  the  sum  of  £  ,  and  that  years 

and  months  are  elapsed  from  the  death  of  the  said  /.  A.,  and  that 

C.  D.  his  widow,  in  the  same  writ  named,  hath  sustained  damage  by 
reason  of  the  detaining  her  dower  in  the  said  writ  specified,  to  the  value 
of  £  ,  and  for  costs  and  charges  by  her  about  her  suit  in  that 

behalf  expended  the  sum  of  405.  In  testimony  whereof,  as  well  I,  the 
said  Sberifi)  as  the  jurors  aforesaid,  have  interchangeably  put  our  seals  to 
this  inquisition  the  day,  year,  and  place,  above  written. 

The  answer  of  G.  A,,  Esq.  High  Sheriff. 

And  I  do  further  certify  to  the  justices  of  our  lady  the  Queen  at  West- 
minster, that  by  virtue  of  the  said  writ  I  did  on,  &c.  cause  the  said  JP.  A. 
to  have  full  seisin  of  the  third  part  of  the,  &c.  with  the  appurtenances,  to 
wit,  of,  &c  in  the  tenure  of  A,  B.,  to  hold  to  the  said  F.  A.ia  severalty 
by  metes  and  bounds,  as  the  dower  of  the  said  F.  A.  of  the  endowment  of 
the  said  J.  A,,  her  late  husband,  as  by  the  said  writ  I  am  commanded  (x). 
The  residue  of  the  execution  of  this  writ  appears  in  the  inquisition  hereunto 
annexed. 

The  answer  of  G.  A.,  Esq.  High  Sheriff. 

The  Sheriff  can  only  assign  dower  according  to  the  rule  of  Dower  bow 
the  common  law  and  the  tenor  of  the  writ  addressed  to  him  by  'f**^.^  ^J 
the  Court  (y)  :  when  according  to  the  exigencies  of  the  writ  the 
whole,  as  in  gavelkind,  is  to  be  seized  (it  being  one  entirety,)  no 
difficulty  can  arise  in  executing  it,  but  when  a  part  of  a  whole 
is  to  be  seized,  and  that  part  incapable  of  a  beneficial  severance, 
as  in  mines,  tolls,  and  the  like,  the  assignment  of  dower  is  not 
unfrequently  beset  with  no  ordinary  difficulties. 

The  general  rule  is,  that  if  the  thing  of  which  she  is  endowed  General 
be  divisible,  her  dower  must  be  set  out  by  metes  and  bounds  ™^®- 
(metis  et  burdis  (z) ) ;  but  if  it  be  indivisible  she  must  be  en- 
dowed specially ;  as  of  the  third  presentation  to  a  church,  the 


(m)  •'  seised  of "  or  *'  entitled  to,"  also  1  Roper  on  Husband  and  Wife, 

ta  the  case  may  be ;  see  ante  "  Writ."  where  the  matter  is  ably  treated. 

(»)  Sec  Howard  v.  Cavendish,  Cro.  (z)  Hence  it  follows  tliat  the  en- 
Car,  dowment  must  be  parcel  of  the  lands 

(y)  1  Roll.  Abr.  683,  pi.  35  ;  see  themselves. 

s2 
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Special  in-    third  toll  dish  of  a  mill,  or  '*  de  iniegro  molendino  per  quemlihet  S 

rolroent.       mensem"  (a)  ;  the  third  part  of  the  profits  of  an  office ;  the  third 

part  of  a  piscary,  videlicet^  tertium  piscem  vel  jactum  retis  ter- 

tium ;  of  a  rent  charge ;  common  of  pasture,  that  is,  stinted,  but 

not  common  sans  nombre  (6). 

Dower  of  The  judgment  in  the  case  of  Stoughton  v.  Leigh  (c)  throws 

""^^^i"**    considerable  light  on  the  mode  of  executing  this  writ,  especially 
c.     L.         when  the  subject  matter  is  incapable  of  a  beneficial  severance  as 

stoughton  V.  ,  •'  ^  '^  .        ^  -  ^ 

Leigh.  in  mines  :  it  was  a  case  directed  out  of  the  High  Court  of  Chan* 

eery  for  the  opinion  of  the  Court  of  Common  Pleas,  and  the 
main  features  of  it  were  these  : — John  Hanhury  died  seised  of 
divers  landed  estates  and  of  several  mines  and  strata  of  lead  and 
coal — some  of  these  mines  being  under  his  onm  land— others 
under  land  not  his  own ;  some  of  them  opened,  others  not  open- 
ed. The  certificate,  after  stating  that  the  widow  was  not  dowable 
of  any  of  the  mines  or  strata  which  had  not  been  opened  at  all, 
whether  in  lease  or  not,  proceeds  to  say,  that  '*  in  assigning  the 
dower  of  Mr.  Hanbury's  own  lands  the  Sheriff  must  estimate  the 
annual  value  of  the  open  mines  therein  as  part  of  the  value  of  the 
estates  of  which  the  widow  is  dowable ;  but  it  was  not  abso- 
lutely necessary  that  he  should  assign  to  her  any  of  the  open 
mines  themselves,  or  any  portion  of  them.  The  third  part  in 
value  which  he  should  assign  to  her  might  consist  wholly  of  land 
set  out  by  metes  and  bounds,  and  containing  none  of  the  open 
mines.  Or  he  might  include  any  of  the  mines  themselves  in  the 
assignment  to  the  widow,  describing  them  specifically,  if  the  par- 
ticular lands  in  which  they  lie  should  not  also  be  assigned ;  but  if 
those  lands  should  be  included  in  the  assignment,  the  open  mines 
within  them  might,  but  were  not  necessarily  to  be  so  described, 
being  part  of  the  land  itself  which  was  assigned :  and  as  the  work- 
ing of  open  mines  was  not  waste  the  tenant  in  dower  might  work 
such  mines  for  her  own  exclusive  profit.  Or  the  Sheriff  might 
divide  the  enjoyment  and  perception  of  the  profits  of  any  of  the 
particular  mines  as  after  mentioned.  In  regard  to  the  mines 
and  strata  which  Mr.  Hanbury  had  in  the  lands  of  other  persons, 
they  were  of  opinion  that  it  was  not  necessary  that  the  Sheriff 

(a)  Co.  Liu.  32  ;  Cro.  Car.  621,      Br.  Dowr.  72;  see  also  I  Keble  Rep. 
691;  Perk.  343;  1  Roll.  Abr.  683;       743. 
3  Leon.  155 ;  Fitz.  149 ;  Plowd.  65 ;  (fr)  Co.  LitU  32. 

(r)  1  Taunu  Rep.  402. 
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sfhould  divide  each  of  the  mines  or  strata ;  but  he  might  assign 
such  a  number  of  them  as  might  amount  to  one-third  in  value  of 
the  whole,  or  he  might  proportion  the  enjoyment  of  such  o^ 
them  as  he  should  think  necessary,  so  as  to  give  each  a  proper 
share  of  the  whole.  If  the  division  of  an  open  mine  could  be  made 
by  metes  and  bounds  as  lands  are  required  to  be  divided,  without 
preventing  the  parties  from  having  the  proper  enjoyment  and 
perception  of  the  profits,  they  thought  that  mode  should  be 
adopted  ;  but  as  the  property  seemed  to  them  to  be  incapable  of 
a  benefical  severance  in  that  way,  they  thought  the  case  analo- 
gous to  some  of  those  stated  by  Lord  Coke,  1  Inst.  32, a,  wherein 
it  is  held  that  the  Sheriff  may  make  the  assignment  in  a  special 
manner,  and  that  therefore  he  might  proceed  with  respect  to  the 
mines  in  question.  They  found  no  authority,  however,  esta- 
blishing any  precise  mode  of  dividing  a  mine,  nor  could  they 
point  out  any  that  might  not  be  attended  with  inconvenience ; 
but  if  the  Sheriff  was  to  make  the  assignment  they  thought  he 
might  lawfully  execute  his  duty  by  directing  separate  alter- 
nate enjoyment  of  the  whole  for  short  periods,  proportioned  to 
the  share  each  had  in  the  subject,  or  by  giving  the  widow  a  pro- 
portion of  the  profits.  •  In  answer  to  the  last  question  proposed 
to  them,  they  were  of  opinion  that  the  widow  was  entitled  to 
work  for  her  own  exclusive  use  the  open  mines  within  the  close 
that  had  been  assigned  to  her,  without  any  exception  of  the 
mine,  for  her  dower  of  one  of  the  estates,  notwithstanding  the 
excess  arising  from  the  omission  of  such  exception ;  and  inas- 
much as  the  assignment  was  the  act  of  tJte  heir  himself ^  being 
of  full  age  at  the  time,  they  thought  he  had  no  remedy  at  law 
against  the  dowress  for  avoiding  the  consequences  of  that  act. 
Had  he  been  under  age  at  the  time,  he  might  have  had  relief  by 
writ  of  admeasurement  of  dower ;  or  had  the  assignment  been 
made  by  the  Sheriff  in  execution  of  a  judgment  in  dower,  the 
heir  might  have  had  a  scire  facias  to  obtain  an  assignment  de 
novo" 

The  Sheriff  may  put  the  widow  into  possession  or  seisin  by  a  How  pos- 
elpd,  or  by  grass  growing  upon  the  land,  or  by  any  beast  being  session 

__  ...  ir\  CIVCD  Dy  XtkQ 

upon  the  land  (a),  or  he  may  assign  it  by  parol  (e?).  Sheriff. 

(<0  Fitz.  Dower,  38.        (e)  Co.  Litt.  35  a ;  Power  y.  Power,  2  N.  H.  1,  34. 


262  EXECUTION  OF  WRITS. 

When  lands  If  the  dommands  of  the  writ  be  to  deliver  possession  of  a 
pasture  and  ^^^^^  P&^^  ^^  ^^  lands  and  tenements,  8cc.  aad  there  are  lands  in 
cora.  meadow,  pasture  and  com^  he  may  assign  dower  in  tfOo  out  of 

any  of  them  (/). 

Certainty  of      It  is  not  necessary  for  him  to  state  in  his  return  the  pariuMlar 
return.         fields  which  he  has  assigned,  it  is  sufficient  to  state  with  certainly 
of  what  such  thirds  consist  (g). 

Excessive         The  SherifiTs  mistake  in  assigning  dower  may  be  corrected  on 
assignment.  ^  gcirefaciaa  for  an  assigment  de  novo  by  the  heir  or  tenant  (A) ; 
semhley  a  Court  of  Equity  would  relieve  (t). 

SbeiifF's  For  any  misconduct  in  assigning  dower  the  Court  will  punish 

raiscon  uct.  ^^  SherifF(A;)— in  the  case  cited  he  was  committed  to  prison. 


Section  II. 
quare  impedit. 

What  is.  This  is  the  proper  process  to  try  the  right  to  a  presentation ; 

by  the  common  law  there  were  three  writs  for  the  church  itself : — 

1 .  Right  of  advowson.  2.  Assize  of  darrien  presentment.  3.  Quare 
The  only  impedit  (a)  ;  into  the  nature  of  the  two  former  it  is  at  this  day 
this^dav*      needless  to  inquire  as  they  have  been  by  a  recent  statute  (6) 

wholly  abolished,  the  last  alone  having  "  survived  the  wreck  of 

matter  and  the  crush  of  worlds." 


Amiied  and      It  is  in  Strictness  a  mixed  and  not  a  real  action  (c). 

not  a  real 

action. 

A  posses-         ^^  ^^  ^  possessory  writ  and  lies  for  the  patron  of  an  advowson, 

sory  action,  to  restore  him  to  the  possession  of  his  advowson  and  to  his  right 

(/)  Moore,  19,  pi.  66.  (k)  Howard  v.  Cavendish,  tupril ; 

(g)  Howard  v.  Cavendish,  Cro.  Jac.  Longville*s  Ca.  1  Keb .  743. 

621,  pi.  18  ;  Palm,  264.  (a)  2  Inst.  357. 

(h)  1  Roper  on  Husb.  and  Wife,  (6)  3  &  4  Will.  4.  c.  27,  s.  36. 

406 ;  Gilb.  **  Dower/*  389.  (c)  Barnes  v.  Jackson,  1  Sc.  Rep. 

(i)  Hoby  V.  Hoby,  I  Vern.  218;  520;  the  Rules  of  Hil.  Term,  2  Will. 

1  Roper,  supra ;  Sneyd  v.  Sneyd,  1  4,  do  not  extend  to  it ;  ibid.    TindaL 
Atk.  442. 
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of  preseotaiioB ;  at  common  law  it  only  lay  when  the  patron  For  whom 
waa  hindered  from  presenting  during  the  vacancy  of  the  church  **  ***• 
(pknarty  heing  in  all  cases  a  good  plea,)  but  since  the  statutes  common^ 
of  Westminster  2,  (13  Edw.  I,)  and  7  Anne,  c.  18,  plenarty  is  law. 
no  plea,  **  so  that  the  writ  be  purchased  within  the  six  months, 
though  he  cannot  recover  his  presentation  within  the  six  months  ;** 
even  if  the  six  months  are  elapsed  he  may  on  the  next  avoid- 
ance bring  his  writ  of  qaare  impedit.    . 

A  patron  is  said  to  be  disturbed  in  presenting  either  when  the  When  a 
bishop  hath  admitted  and  instituted  a  clerk  upon  the  present-  ^^^'^^"j '. 
ment  of  another  pretended  patron,  or  when  the  bishop  will  not  be  dis- 
admit  the  patron's  clerk  presented  him  upon  any  pretence.   But  ^"'l*^* 
if  the  ordinary  hath  filled  the  church  by  a  wrongful  collation 
the  patron  is  not  thereby  disturbed,  and  in  such  a  case  the  patron 
must  present,  and  the  ordinary  refuse  to  admit  his  clerk  before 
the  patron  can  bring  his  action ;  neither  is  there  a  disturbance 
by  a  stranger  presenting  a  clerk,  unless  the  bishop  hath  admit- 
ted him,  but  if  admitted  the  disturbance  is  complete,  and  the 
patron  may  bring  his  action  without  making  any  presentment  to 
the  bishop  ((£). 

Before  the  statute  of  7  Anne,  c.  18,  an  usurpation  of  a  pre-  Statute  of 
sentation  did  at  common  law  displace  the  right  of  advowson,  *™**'^'°°' 
and  no  possessory  action  could  be  brought,  but  since  then  no 
usurper  or  disturber  could  divest  the  right  of  presentation  out  of 
the  true  patron,  or  acquire  the  inheritance  of  the  advowson  by 
wrong ;  the  provisions  of  which  did  in  effect  take  away  all  limi- 
tation of  suit  about  the  right,  and  enabled  the  true  patron  to 
present  at  any  time  on  the  church  becoming  vacant,  or  if  dis- 
turbed might  have  had  his  quare  impedit  (e). 

But  upon  the  recommendation  of  the  real  property  commis- 
sioners a  statutory  limitation  is  now  fixed  by  the  3  &  4  Will.  4, 
c.  27,  ss.  29—34. 

A  patron  may  have  a  quare  impedit  for  a  church,  chapel  (/),  For  what 
,  the  writ  lies. 


(d)  Watson's  CI.  Law.  238  ;  Hob.       Shelford's  Real  Prop.  Stat.  p.  10,  and 
200.  cases  there  cited. 

(c)  See  also  Plowd.  Rep.  368, 370^  (/)  Bedford  v.- Lincoln,  2  Willes, 

611;  14  Hen.  4,0.6. 
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vicarage,  prebend  (^).  So  the  writ  lies  for  a  €tonatite(ft) 
deanery^  (t)  by  the  Queen  though  elective,  archdeaconry,  fbr  it  \9 
not  a  mere  function  but  is  local,  so  that  an  archdeacon  hath  ioQUtn 
in  choro ;  but  not  for  a  chancellorship  or  commissaryship,  for 
they  are  mere  offices  although  granted  for  life ;  for  a  bishop 
disturbed,  or  for  the  Queen  disturbed  {k) ;  for  the  grantor  (/) 
of  an  advowson  against  the  [patron]  grantor ;  executors  on  their 
disturbance,  or  on  the  disturbance  of  their  testator  (m)  ;  hus- 
band and  wife  jointly,  or  the  husband  alone  jure  uxoris — if  he 
die,  the  wife  may  sue  alone  on  that  disturbance  (n) ;  a  claimant 
under  a  recovery  (o) ;  the  Queen  {p)  ;  a  parson  patron  of  a 
vicarage  (g);  and  for  the  chapter  in  respect  of  their  possession 
against  the  dean  ;  if  one  has  the  right  of  nomination  and  another 
the  right  of  presentation,  and  either  of  them  impedes  the  other,  this 
will  lie  (r)  ;  or  if  a  stranger  presents,  the  two  may  join  (*) ;  te- 
nants in  common  and  joint  tenants  must  join  (jt)  ;  likewise  co- 
parceners, when  there  has  been  no  composition  to  present  in 
turn  (tt) ;  an  heir  cannot  have  this  writ  for  a  disturbance  in  his 
ancestor's  life  time,  unless  the  church  be  donative  (j;).  Note,  a 
donative  benefice  descends  to  the  heir  at  law,  a  presentation  to 
the  executor. 


Plaintiff 
must  have 
an  imme- 
diate right 
of  posses- 
sion. 

Parties  to 
be  made 
defendants. 


The  plaintiff  (it  being  a  possessory  action)  must  have  an  im- 
mediate right  of  presentation,  and  not  merely  a  reversion  or 
remainder. 

It(^)  is  generally  advisable  to  bring  it  against  the  bishop, 
the  pretended  patron,  and  his  clerk,  and  the  reason  is  plain — if 
the  bishop  is  not  made  a  party  to  the  suit,  and  the  suit  is  not 
determined  until  six  months  are  past,  the  bishop  may  present 


(g)  13  Edw.  1 ,  c.  5  ;  Smallwood  v. 
Bishop  of  Lichfield,  1  Leon.  205  ;  3 
Croke,  141 ;  Owen,  99. 

(h)  Co.  Litt.  344. 

(i)  17  Edw.  3,  c.  40. 

(fc)  Bull.  N.  P.  125,  (a)  n. ;  Wat- 
son's CI.  Law.  240 ;  Co.  Litt.  344. 

(0  Fitz.  Abr.  95  ;  39  Hen.  6. 

(m)  Owen,  99;   Lutw.  1. 

(n)  6  Co.  97. 

(o)  7  Hen.  8,  c.  4. 

(p)  F.  N.  Br.  32. 

(9)  Ibid.  49. 


(r)  3  Term  Hep.  651. 

(«)  Dyer,  48,  a. 

(t)  Br.  Abr.  (Joinder  in  Action,) 
103 ;  Co.  Liu.  197  b ;  Wats.  C.  L. 
254. 

(u)  2  Inst.  365 ;  1  Hen.  Bl.  417. 

(x)  I  Roscoe  on  Real  Actions,  101; 
2  Wil.  Rep.  150. 

(y)  As  to  parties,  see  further  in 
Com.  Dig.  Pleader,  3,  1.  1,  2  ;  Sell. 
Pr.  vol.  ii.  321;  Lee's  Pr.  Diet. 
"  Quare  impedit ;"  Watson's  C.  L. 
supra. 
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by.  lapse,  wliereas  if  he  is  made  a  party,  no  lapse  can  accrue 
until  the  right  is  determined.  Again,  if  the  pretended  patron  is 
not  made  a  party,  the  suit  is  of  none  effect  and  the  writ  shall 
abate,  for  the  right  of  the  patron  is  the  principal  question  in  the 
cause  (z).  If  the  clerk  be  not  made  a  party,  and  he  has  re- 
ceived institution  before  action  brought,  the  right  of  patronage 
may  be  recovered  but  not  the  present  turn  ;  for  he  cannot  have 
judgment  to  remove  the  clerk  unless  he  is  a  party. 

Writ  of  Quare  Impedit, 

Victoria,  &c.  To  the  Sheriff  of  W.  greeting :  Command  Hugh,  bishop 
of  Carlisle,  A.  B,  Esq.  and  C.  D.  clerk,  that  justly  and  without  delay 
they  permit  X.  Y,  to  present  a  fit  person  to  the  church  of  JW.,  which  is 
void,  and  in  the  gift  of  the  said  X,  as  he  saith ;  and  whereof  he  com- 
plaineth  that  the  aforesaid  bishop,  A.  and  C  unjustly  hinder  him ;  and 
unless  they  shall  so  do,  and  the  said  X.  shall  give  you  security  to  prose- 
cute his  suit,  then  summon  by  good  summoners  the  said  bishop,  A,  and  C., 
that  they  be  before  our  justices  at  Westminster,  on,  &c.  to  show  why  they 
will  not  do  it,  and  have  you  then  the  summoners  and  this  writ.  Witness 
ourseif  at  Westminster,  the  day  of  ,  in  the  year  of  our 

reign. 

Warrant  thereon. 

Westmorland,  }  G.  A,,  £sq,  Sheriff  of  the  county  aforesaid,  to  J.  B* 
to  wit.  S  and  T,  S.,  my  bailiffs,  greeting :  By  virtue  of  her  ma- 
jesty's writ  of  qtiare  impedit^  under  the  great  seal  of  Great  Britain,  to  me 
directed,  I  command  you  that  you  command  Hugh,  bishop  of  C,  A.  B., 
£8q.  and  C.  J^.  clerk,  that  justly  and  without  delay  they  permit  X,  Y.  to 
present  a  fit  person  to  the  church  of  ikf .,  which  is  void  and  in  the  gift  of 
the  said  X,  as  he  saith ;  and  whereof  he  complaineth  that  the  aforesaid 
bishop,  A,  and  C.  unjustly  hinder  him :  and  unless  they  shall  so  do,  then 
I  command  you  that  you  summon  by  good  summoners  the  said  bishop, 
A.  and  C.,  that  they  be  before  her  Majesty's  justices  at  Westminster,  on 
^c.  to  show  why  they  will  not  do  it.  Given  under  the  seal  of  my  office, 
this  day  of  ,  1S39. 

ISeal  of  office,']  By  the  Sheriff. 

Bailiff's  Summons  on  a  Quare  Impedit  (a). 

By  virtue  of  her  Majesty's  writ  of  quare  impedit^  under  the  great  seal 
of  Great  Britain,  to  the  Sheriff  of  the  county  of  W,  directed,  and  by 
virtue  of  the  said  Sheriff's  warrant  thereupon  to  us  directed,  we  do  hereby 
require  and  command  you,  Hugh,  bishop  of  Carlisle,  A.  B.,  Esq.,  and 
C.  D.,  clerk,  that  ye  justly  and  without  delay  permit  X,  Y.  to  present  a 
fit  person  to  the  church  ox  M.,  which  is  void,  and  in  the  gift  of  the  said 
X.,  as  he  saith,  and  whereof  he  complaineth  that  ye,  the  said  bishop.  A, 

(s)  Hob.  316 ;  7  Rep.  25.  Also  he  may  return  nihil  upon  the 

(a)  The  summODH  may  be  made  in  summons   and   upon  the  attachment 

the  church  or  to  the  person  ;  the  Sheriff  and  distriugas  ;  ibid, ;  vide  Imp.  532. 

may  return  tarde ;  New  Ret.  Br.  409. 
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and  Cm  unjustly  hinder  him :  and  unless  ye  shall  so  d<v  then  we  do  hereby 
summon  you,  that  ye  be  before  her  Majesty's  justices  at  Westminster  on 
&c.,  to  show  cause  why  ye  will  not  do  it.     Given  under  our  hand,  this 
day  of  ,  18    . 

To  the  Right  Rev.  Father  in  God,  Hvgh,  ^  J  B  "i      . 

Lord  Bishop  of  Carlisle,  A,  B.  Esq.  and  >  T  S  %  Bailiffs. 

C.  D,  Clerk,  and  each  and  every  of  them.  )  ' 

Return, 
Pledge  to  pro«H»te{S^j|j^^ 

Summoners  )  T  iS' 

By  virtue  of  ibis  writ  to  me  directed,  I  have  summoned  the  within- 
named  bishop,  A.  and  C,  that  justly  and  without  delay  they  permit  the 
within-named  X  to  present  a  fit  person  to  the  church  within-mentioned : 
and  I  have  also  summoned,  by  the  good  summoners  above-named,  the 
said  bishop.  A,  and  C,  that  they  be  before  her  Majesty's  justices  at  West- 
minster, on  &c.  to  show  why  they  will  not  do  it,  as  by  this  writ  I  am 
commanded.  G.  A,  Esq.  High  Sheriff. 

PonCf  issued  after  the  Return  of  the  Quare  Impedit, 

Victoria,  &c.  to  the  Sheriff  of  W,  greeting :  We  command  you  that  you 
ut  by  sureties  and  safe  pledges  A,  B.  Esq.  and  C.  D,  clerk,  that  they 
e  before  our  justices  at  Westminster  on,  &c.  to  answer  us  of  a  plea,  that 
they  permit  X  F.  to  present  a  fit  person  to  the  church  of  M.,  which  is 
yoid,  and  in  the  dft  of  the  saia  X.,  and  whereof  the  said  A.  and  C, 
together  with  Hughy  bishop  of  Carlisle,  unjustly  hinder  the  said  X. ;  and 
to  show  wherefore  they  were  not,  together  with  the  said  bishop,  in  our 
court,  before  our  justices,  at  Westminster,  at  a  certain  day  now  past,  as 
ihey  have  been  summoned :  and  have  you  there  the  names  of  the  pledges 
and  this  writ.    Witness,  &c.  (6). 

Retumf  indorsed  on  the  Pone. 

The  answer  of  A,  B.,  Sheriff  of  the  county  of  W, 

Summoners  of  the  within-named,   (  J.  B. 
A,  B.  and  C.  D.  are,  (  H.  B. 

Pledge.  a«  {£.2%,. 
G.  A,  Esq.  High  Sheriff. 

Damages.  If  the  issue  be  found  for  the  plaintiff  the  jury  are  to  inquire 
firsts  whether  the  church  be  full ;  secondly,  upon  whose  present- 
ment ;  thirdly,  how  long  since  it  was  yoid  ;  fourthly,  the  yearly 
yalue ;  which  being  found,  damages  are  to  be  given  according  to 
Westminster  £,  c.  2,  [13  Edw.  1,  c.  5,  s.  3^]  yiz.  two  years'  yalue  of 

(6)  The  Sheriff's  warrant  upon  the  totii),  "  and  to  show  wherefore  they 
pone  may  easily  be  framed  from  other  were  not,  together  with  the  said  bishop, 
precedents  and  the  writ,  {ending  as  in      in  her  Majesty's  Court,"  &c« 
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the  church,  or  defendant  (if  insolvent)  shall  he  imprisoned  two 
years  ;  or  half  a  year's  value  and  half  a  year's  imprisonment,  as 
the  case  may  be  (c). 

The  Queen  can  have  no  damages  in  quare  impedit  (d).  Queen  has 

DO  damages. 

The  plaintiff  shall  recover  no  damages  when  the  church  re-  Damages 

mans  void ;  and  if  the  jury  tax  damages  a  remittitur  de  damnis  ^^^^j^ 

must  be  entered  (e).  mains 

vacant 

The  judge  at  Nisi  Prius  has  power  to  give  judgment  immedi-  Immediate 
ately  (/).  "•^^'**^°- 


Section  III. 

EJECTMENT. 

Before  the  statute  of  1  Will.  4,  c.  70,  no  writ  of  possession  Habere  fa- 

could  issue  to  the  Sheriff  until  afler  final  judgment  had  been  ^)^  poases- 

...     sionem, 
signed,  but  section  38  thereof  enacts,  "  that  when  a  verdict  is  when 

given  for  plaintiff,  or  he  is  nonsuited  for  want  of  defendant's  '^^^^' 
not  confessing  lease,  entry,  or  ouster,  the  judge  before  whom  judge's  cer- 
the  cause  was  tried  may  certify  his  opinion  on  the  back  of  the  fificate  for 
record,  that  a  writ  of  possession  ought  to  issue  immediately^  and  execution. 
upon  such  certificate  a  writ  of  possession  may  be  issued  forth- 
with ;  and  the  costs  may  be  taxed,  and  judgment  signed  and 
executed  afterwards  at  the  usual  time,  as  if  no  such  writ  had 
isisued."     It  will  be  observed,  that  this  certificate  extends  only 
to  a  writ  of  possession,  and  not  to  a  writ  of  execution  for  costs 
or  damages  ;  but  although  not  under  this  statute  the  judge  may 
clearly  certify  for  them  under  the  1  Will.  4,  c.  7,  s.  2. 

If  no  certificate  be  granted,  no  writ  of  possession  can  issue  Execution 
until  after ^wa^  judgment,  as  before  the  act.  T^^^  ™1®' 

Whether  there  be  any  discretion  in  the  judge  as  to  the  time  ficate. 
when  the  writ  shall  issue  seems  not  quite  settled  (a) ;  it  would 
appear  in  the  affirmative,  if  not  under  1  Will.  4,  c.  70,  under 

(c)  Lee's  Prac.  Diet.  "  Quare  im-  (/)  Westm.  2,  c.  30;  Bull.  N.  P. 
pedit ;"  Bull.  N.  P.  123.                         123  b. 

(d)  Hob.  Rep.  23.  (a)  Doe  d.  WilliarMon  v.  Datoton, 
(«)  Holt  V.  Holland,  3  Lev.  59  ;       4  C.  &  P.  689. 

Bull.  N.  P.  123,  a. 
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Judge's  dis-  and  by  virtue  of  1  Will.  4,  c.  7,  s.  2 ;  at  all  events,  cases  have 
f^jne  of  ts-'*'  occurred  where  certificates  have  been  granted  on  an  undertaking 
suing.  by  the  lessor  of  the  plaintiff  not  to  enforce  it  before  the  expira- 

tion of  a  certain  time  (b). 

Where  the  lessor  of  the  plaintiff  has  been  nonsuited  for  want 
of  the  defendant's  confessing  lease,  entry,  or  ouster,  the  certifi- 
cate can  not  be  obtained  without  an  affidavit  of  the  circum- 
stances of  the  case  (c). 


Upon  a 
double  de- 
mise and 
double  ous- 
ter. 


Writ  of  Possession  (d). 

Victoria,  &c.,  to  the  Sheriff  of  IT.,  greeting :  Whereas  John  Doe  lately 
in  our  Court  before  ua,  [«r  in  C.  P.,  "  before  our  justices,"  or  in  the  Ex- 
chequer,  "  whereas  Jofin  Doe  our  debtor  lately  in  our  Court  before  the 
barons  of  our  Exchequer,"]  at  Westminster,  by  the  consideration  and 
judgment  of  the  same  Court,  recovered  against  C.  D,  his  term  yet  to 
comp,  of,  and  in,  &c.  [as  in  declaration],  with  the  appurtenances,  situate 
in  the  parish  of  in  your  bailiwick,  which  T,  S.  had  on,  &c.  [day  of 

demise  in  the  declaration],  demised  to  the  said  John  Doe  for  a  term  which 
is  not  yet  expired ;  by  virtue  of  wliich  said  demise  the  said  John  Doe 
entered  into  the  said  tenements  with  the  appurtenances,  and  was  thereof 
possessed  until  the  said  C.  D.  afterwards,  on,  &c.  [day  of  omter  in  de- 
claration], with  force  and  arms,  &c.,  entered  into  the  said  tenements  with 
the  appurtenances  so  demised  to  the  said  John  Doe  for  the  term  afore- 
said, and  ejected  the  said  John  Doe  from  his  farm,  whereof  the  said  C  X). 
is  convicted,  as  appears  to  us  of  record  *  [in  Exch,  '^  as  by  inspecting  the 
rolls  of  our  said  Exchequer  appears  to  us  "]  :  and  whereas  also  the  said 
John  Doe  lately  in  our  same  Court,  by  the  consideration  and  judgment 
of  the  same  Court,  recovered,  &c.  [ut  supra,  using  the  words  "  other  "  and 
"  last  mentioned  "] ;  therefore  we  command  you  that  without  delay  you 
cause  the  said  John  Doe  to  have  the  possession  of  his  said  term  yet  to 
come  of  and  in  the  tenements  aforesaid,  with  the  appurtenances,  and  in 
what  manner  you  shall  have  executed  this  our  writ  make  appear  to  ua 
on,  &c.,  wheresoever  we  shall  then  be  in  England  [or  in  Q.  jB.  by  bill, 
**  to  us  at  Westminster,  on  ,"  or  in  C.  P.,  **  to  our  justices  at 

Westminster  on  ,"  or  in  Exch.,  '^make  appear  to  the  barons  of 


C6)  Doe  d.  Packer  v.  Hilliard,  6 
C.  &P.  132. 

(c)  4  Car.  &  P.  689. 

(d)  rhere  is  no  occasion  for  any 
frrecipe  for  the  writ;  the  writ  is  en- 
grossed on  parchment  and  sealed,  but 
not  signed ;  R.  H.  2  Will.  4,  c.  75, 
s.  76 ;  the  sealer  of  the  writs  will  seal 
it  on  production  of  the  postea  and 
judgment  paper,  and  the  certificate 
(if  any);  it  is  thereupon  left  at  the 
Sheriff's  office,  and  warrants  made 
out  in  due  course  :  the  stat.  of  3  &  4 
Will.  4,  c.  67,  s.  2.  as  to  makmg 
writs  returnable  "  immediately  ajttr 


the  eiecution  "  thereof,  does  not  apply 
to  ejectment.  If  the  writ  be  not  eze« 
cuted  upon  the  return  of  it  an  alias, 
&c.  may  be  issued  ;  Palm.  289 ;  but 
if  possession  have  been  once  com- 
pletely given  an  alias  cannot  be  issued 
although  he  be  disturbed  by  the  same 
defendant,  and  although  the  Sheriff 
hath  not  yet  returned  the  writ;  Doe 
d.  Pate  v.  Roe,  1  Taunt.  55  ;  2  Dowl. 
200 ;  such  a  disturbance,  however, 
might  be  deemed  a  contempt  of  Court 
and  punished  accordingly  ;  2  W.  BI. 
892 ;  6  Mod.  27  ;  Sly.  277. 
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our  said  Exchequer  at  Westminster,  on  "],  and  have  you  there 

then  tills  writ     Witness,  &c. 

Into  the  County  Palatine  of  Lancaster » 

Victoria,  &c.,  to  our  chancellor  of  our  county  palatine  of  Lancaster,  or 
to  his  deputy  there,  greeting:  Whereas,  &c.  [as  in  last  precedent  to  the 
asterisk] ;  therefore  we  command  you,  that  by  our  writ  under  the  seal  of 
our  said  county  palatine,  to  be  duly  made  and  directed  to  the  Sheriff  of 
the  same  county,  you  command  the  said  Sheriff  that  without  delay  he 
cause  the  said  John  Doe  to  have  the  possession  of  his  term  aforesaid  yet 
to  come  of  and  in  the  tenements  aforesaid,  with  the  appurtenances,  and 
in  what  manner  the  said  Sheriff  shall  execute  our  said  writ  let  him  cer- 
tify to  you,  so  that  you  may  make  known  the  same  to  us  immediately 
after  the  execution  thereof  wheresoever,  &c. 

When  Judge  certifies  for  immediate  Execution. 

Victoria,  &c.,  to  the  Sheriff  of  W,,  greeting :  Whereas  on  the 
day  of  ,  in  the  year  of  our  reign,  a  certain  cause  wherein 

John  Doe  on  the  demise  of  H,  A,  was  plaintiff  and  C.  D.  was  defendant, 
was  tried  at  ,  before  Sir  £.  H.  Alderson,  Knt.,  one  of  the  justices 

assigned  to  take  the  assizes  in  and  for  the  said  county,  for  the  recovery 
of  the  possession  of  his  the  said  John  Do€*b  term  then  and  yet  to  come 
of  and  in  two  messuages,  &c.  [as  in  declaration^  with  the  appurtenances, 
situate  at,  &c.  in  your  bailiwick,  and  on  the  trial  of  which  said  cause  a 
verdict  was  given  for  the  said  John  Doe^  [or  "  the  said  John  Doe  was 
nonsuited  for  want  of  the  said  C-  D.  appearing  to  confess  lease,  entry,  or 
release,*']  and  the  said  Sir  £.  H.  Alderson,  Knt.,  having  certified  his 
opinion  on  the  back  of  the  record  that  a  writ  of  possession  ought  to  be 
issued  immediately  in  the  said  cause,  therefore  we  command  you  that 
without  delay  you  cause  the  said  John  Doe  to  have  the  possession  of  his 
said  term  yet  to  come  of  and  in  the  tenements  aforesaid  with  the  appur- 
tenances ;  and  in  what  manner  you  shall  have  executed  this  our  writ 
make  appear  to  us,  &c.  [conclude  as  ante,  268]. 

In  the  older  books  (e)  it  is  said  that  the  plaintiff  might  enter,  a  writ  of 
when  he  could  do  so  without  force,  without  suing  forth  a  writ  of  possession 
possession,  and  that  the  assistance  of  the  Sheriff  was  only  to 
preserve  the  peace  ;  but  this  doctrine  has  recently  (/),  with  good 
reason,  been  called  in  question.     As  regards  this  action  the  old 
rule  was,  that  the  Sheriff  was  to  be  informed  by  the  record  itself 
what  he  was  to  take  possession  of ;  but  the  Sheriff  now  delivers  Of  what, 
possession  at  the  showing  of  the  plaintiff  and  at  the  peril  of  the  ^^^*  and  at 
plaintiff,  who  is  at  his  peril  to  take  possession  of  no  more  than  the  Sheriff 
he  is  entitled  to  (g)  ;  and  the  Sheriff  is  not  bound  to  execute  ^*^®'  P^" 

the  writ  unless  the  lessor  of  the  plaintiff,  or  some  person  autho-  Sheriff 

should  call 

for  an  in- 

(«)  12  Mod.  398  ;  1  Buit.  88.  (g)  Queen  v.  Aylemorth,  Sav.  28 ;  demnily. 

(/)  Stephens  v.  tord,  not  yet  re-       Connor  v,  We8t,S  Burr.  2672. 
ported,  Patteson,  J. 
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rized  by  him,  comes  to  receive  possession,  nor  is  he  bound  to 
know  or  seek  the  land  {h) ;  being  so  the  Sheriff  will  do  well  in 
all  cases  to  call  upon  the  lessor  of  the  plaintiff  for  an  indemnity 
before  he  executes  the  writ« 

Outer  door  In  executing  this  writ  the  outer  door  of  a  party's  dwelling- 
b*'^k  fie  ^®"*®  ™^y  ^®  broken  open  by  the  officer  after  signifying  the 
request,  &c.  cause  of  his  coming,  and  making  request  that  the  doors  may  be 
Posse  comi-  opened  ;  he  may  take  the  posse  comkatus  if  he  meet  with  resis- 
tance. 


How  exe- 
cuted when 
there  are 
several 
teDements. 


If  several  tenements  (the  subject  matter  of  the  action)  be  in 
the  possession  of  several  tenants,  the  ofHcer  must  give  posses- 
sion of  each  separately  ;  of  one  in  the  name  of  all  is  not  suffi- 
cient (t)  ;  but  if  all  be  in  the  possession  of  one  tenant  it  is  said 
to  be  sufficient  to  deliver  possession  of  one  in  the  name  of 
all  (k) ;  but  the  surest  and  best  way  is  for  the  Sheriff  to  remove 
all  the  tenants  entirely  out  of  each  house,  and  when  the  posses- 
sion is  quitted  to  deliver  it  to  the  plaintiff.  The  goods  must 
then  also  be  removed  (/). 


As  the  end  of  the  writ  is  to  give  the  party  full  and  actual  pos- 
session he  must  remove  all  persons  and  their  goods  from  off  the 
premises ;  if  persons  be  left  on  the  premises  the  execution  is 
not  complete  (m).  If  there  is  a  recovery  of  a  house  the  Sheriff 
may  put  the  party  in  possession  by  delivering  to  him  the  ring  of 
the  door  of  the  house,  or  any  open  door,  and  bid  him  enter  and 
take  possession,  provided  no  tenant  be  there  (n) ;  if  it  be  of 
a  rent  or  common,  possession  may  be  delivered  by  word  only  (o) ; 
or  in  the  former  case  by  a  twig,  or  grass,  or  sod  of  the  same 
land,  and  this  is  a  good  seisin  of  the  rent  notwithstanding  that 
the  day  of  payment  of  the  rent  be  not  then  come  (p). 

Wliereless        If  a  man  upon  an  ejectment  for  forty  acres  of  land  recover 
IS  recovered  jj^jy^y  ^^^  ^^^  ^^^  residue  upon  the  hab.  fac.  poss.  the  Sheriff 


Must  re- 
move all 
persons  and 
goods  off 
the  pre- 
mises. 

Huw  pos- 
session of  a 
house  given. 

Of  a  rent  or 
common. 


(h)  Dalt.  265. 

(i)  1  Roll.  Abr.  886 ;  Roll.  Rep. 
421 ;  2  Roll.  Abr.  180. 
(k)  Ibid. 

(0  Lutw.  1486;  1  Lev.  145. 
ijn)  lind, ;  Upton  v.  WiUt,  1  Leon. 


145;  Tidd's  Pr.  1081,  8th  edit.; 
Palm.  289. 

(n)  Park,  43;  Impey»  194. 

(o)  Br.  Seisin,  pi.  36;  2  Ass.  24; 
Roll.  Rep.  420 ;  Bridgm.  66. 

(p)  Dalt.  256. 
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may  deliver  him  three  or  more  of  the  acres  in  the  name  of  the  than  eject- 
whole  without  dividing  it  by  metes  and  bounds  (q).  JJ.®°*  y^  ^ 

On  recovery  of  land  being  part  of  a  highway  the  Sheriff  Of  a  high- 
should  deliver  possession,  subject  to  the  public  easement  (r).        ^^^' 

If  the  sheriff  is  to  deliver  possession  of  a  certain  number  of  As  to  ad- 
acresy  as  to  quantity  custom  and  not  statute  is  his  guide  (*).  meni  oHand 

euttom  and 

If  the  Sheriff  deliver  possession  of  more  than  he  ought,  the  "J|g7aul"^ 
Court  will  on  application  order  it  to  be  restored  (t) ;  but  where  Excessive 
crops  are  standing  on  the  land  when  possession  was  taken  under  delivery  how 
a  hab.  fac.  poss.,  the  Court  refused  to  compel  the  lessor  of  the 
plaintiff  to  pay  over  to  the  late  tenant  (defendant)  the  value  of 
the  crops  after  deducting  the  rent  (u). 

The  execution  is  not  complete  until  the  bailiffs  are  withdrawn  When  exe- 

•  •     • 

and  possession  completely  given  (x) ;  and  if  the  tenant  immediately  ^^^^JL 
after  the  Sheriff  has  given  possession,  ejects  the  plaintiff,  the 
Sheriff  may  restore  him  to  the  possession,  for  the  writ  was  not 
executed  until  the  plaintiff  has  obtained  full  and  quiet  posses* 
sion  (y). 

Where  a  stranger  turns  the  plaintiff  out  of  possession  after 
execution  fully  executed,  the  plaintiff  is  put  to  his  new  action 
or  to  an  indictment  for  the  forcible  entry ;  if  by  the  defendant 
himself  the  plaintiff  may  have  either  a  new  habere  facias  or  an 
attachment  (z). 

When  a  Sheriff's  officer,  taking  possession  under  a  hab.  fac. 
poss.  is  dispossessed  before  he  delivers  possession  it  is  neces- 
sary that  it  should  appear  that  the  persons  dispossessing  are 
acting  in  concert  with  the  defendant  before  a  fresh  writ  can 
issue  {a]. 

If  tested  before  the  death  of  the  lessor  of  the  plaintiff,  though  When  suit 
not  sued  out  till  after,  it  is  regular  (b).  5*>«^fs  by 

lessor  of  the 

(q)  lOVin.  Abr,  639;  Palm.  289.  (s)  Doe  d.  Pate  v.  Roe,  1  Taunt,  plaintiff. 

(r)  1  Burr.  Rep.  133.  Rep.  65  ;  1  Keb.  779  ;  Tidd,  1247  ; 

(s)  1  Roll.  Rep.  420.  ante. 

(<)  1  Burr.  Rep.  627 ;  6  Burr.  2673.  (a)  Doe  d.  Thompson  v.  Mirehouse, 

(u)  Doe  d.  Witherwich,  3  Bing.  11.  2  Dowl.  200. 

(a)  6  Mod.  116 ;  Leon.  145.  (b)  Berger  v.  Eoe,  4  Burr.  1970. 

{y)  Palm.  289. 


272  EXECUTION  OF  WRITS. 

By  mar-  So  in  an  ejectment  against  2^  feme  sole,  who  married  before 

nage.  ^^.j^j^  ^^^  ^  verdict  and  judgment  was  obtained  against  her  by 

her  original  name,  it  was  holden  regular  to  issue  an  hab.  fa.  pos. 

against  her  by  the  same  name  (c). 

By  death  of      If  the  real  defendant  dies  afler  judgment  and  before  execu- 

fendaat  *"  ^^®"»  ^'  ^^  ®^*^  '^^^  *^  ^^'  f^^*  poss,  may  be  issued  and  exe- 
cuted, because  execution  is  of  the  land  only,  and  there  is  no  new 
person  to  be  charged  (d) ;  a  sci.  fa,  (the  parties  being  nominal) 
will  not  lie  in  any  case  perhaps  absolutely  necessary  (e),  but  as 
some  doubts  exist  about  the  point  (/),  a  sci.  fa.  should  in  pru- 
dence be  issued  (g). 

Should  be         This  writ  should  in  strictness  be  returned;  but  in  practice  it 
return    .      j^  ^^^  usual  unless  the  Sheriff  be  ruled  so  to  do ;  the  omission 

is  not  material  as  regards  the  validity  of  the  execution  (g);  if 

returned  it  may  be  in  this  form. 

Return, 

Full  pos-  By  virtue  of  this  writ  to  me  directed,  I  did  on  the  day  of 

session  in  the  year  within  written,  give  full  and  peaceable  possession  unto  the 

given.  within  named  John  Doe  of  the  messuages,  &c.  and  premises,  with  the 

appurtenances  within  mentioned,  as  within  I  am  commanded. 

The  answer  of  G,  A.  Esq.  High  Sheriff. 

Return, 

If  a  fi.  fa.  And  the  within  named  C.  D.  hath  not  any  goods  or  chattels  in  my 

be  annexed    bailiwick  whereof  I  can  cause  to  be  levied  the  damages  and  costs  within 

and  uo  mentioned,  or  any  part  thereof, 

goods. 

Return  (h), 

A  levy  of  I  hsive  levied  and  made  of  the  goods  and  chattels  of  the  within 

goods.  named  C.  I),  to  the  value  of  £  ,  being  the  damages  and  costs 

within  mentioned,  which  money  I  have  ready. 

Return,  that  no  one  came  to  show  (i). 

By  virtue  of  this  writ  to  me  directed,  I  have  been  always  ready  and 
willing  to  deliver  the  possession  of  the  premises  within  mentioned  to  the 
within  named  John  Doe,  with  the  appurtenances,  as  I  am  commanded; 

(c)  Jaggart  v.  Butcher,  3  M.  &  S.  (g)  Dalt.  179,  266. 

567.  (^)  If  a  ca.  sa.  be  added  to  the 

(d)  Withert  v.  Harris 1 2  Ld.  Raym.  writ  of  possession  the  Sheriff  returns 
808  \  but  see  Adams'  Kject.  307  ;  "  cejti  corpus"  or  "  non  est  inventus** 
and  see  2  Sellon,  204.  (as  the  case  may  be)  to  the  former. 

(e)  lidd  s  Pr.  1 171.  (i)  Roll.  Abr.  Return  (H.)  ;  Flm/d 
(/  )  Vide  Woodfall,  3d  edit.  p.  839.       v.  Bethel! ,  Dalt.  639  j  ante,  269. 
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but  that  DO  one  came  to  me  on  the  part  of  the  said  John  Doe  to  show  the 
same  premises  to  me  or  any  part  thereof,  or  to  receive  the  possession 
tfaer8<x^  or  any  part  thereof,  frmn  me. 

The  answer  of  G.  A.  Esq.  High  Sheriff. 

That  he  was  ready  on  a  certain  day,  and  that  he  gave  notice  Other  re- 
is  not  a  good  return,  Roll.  Abr,  Return,  (I) ;  that  there  is  no  ^'*™*' 
such  land  is  bad,  5  Hen.  7,  c.  27  :  that  the  writ  could  not  be 
executed  because  he  was  opposed  by  force  is  bad,  because  he 
should  raise  the  posse  comitatus ;  1  Str.  452 ;  Noy,  40 ;  Sav. 
28  ;  tardt  appears  to  be  a  good  return,  Ret,  Br.  352  :  so  man- 
davi  hallivo  to  a  writ  without  a  non  omittas  clause  is  a  good  re- 
turn. As  to  a  view  see  Co.  Litt.  158 ;  Dalt.  256  ;  Bra.  View,  39. 
The  Sheriff  may  also  return  that  he  offered  to  the  demandant 
possession,  but  he  refused  to  take  it.  Dyer,  278.  That  the  She- 
riff was  tenant  to  the  land  and  therefore  he  could  not  serve  the 
writ ;  Br.  Ret.  46. 

For  costs  and  damages  the  lessor  of  the  plaintiff  may  have  a  Ezecation 

separate  writ  of  fi.  fa.  or  ca.  sa.(0»  or  he  may  have  the  fi.  fa.  or  fo'c^*« 
,,,,,,«  .1.  .  and  da- 

ca.  sa.  added  to  the  hab.  fa.  poss.  m  the  same  writ.  mages. 

Hob.  fa.  Poss,  and  Ft.  fa,  united. 

Victoria,  &c.  [copi/  the  hab.  fa.  poss.  verbatim,  and  then  thus :]  We 
also  command  you,  that  of  the  goods  and  chattels  of  the  said  C.  D.  in 
your  bailiwick  you  cause  to  be  made  £  which  the  said  John  Doe  lately 
in  oiu*  said  Court  recovered  against  the  said  C.  D.  for  his  damages  which 
he  had  sustained,  as  well  on  occasion  of  the  trespass  and  ejectment  [or 
"  trespasses  and  ejectments"]  aforesaid,  as  for  his  costs  and  charges  by 
him  about  his  suit  in  that  behalf  expended ;  whereof  the  said  C.  D.  is 
also  convicted,  as  appears  to  us  of  record :  and  have  you  the  said  monies 
before  us,  [**  before  our  justices  or  barons  at  Westminster,"]  on  , 

wheresover  we  shall  then  be  in  England,  to  be  rendered  to  the  said  John 
Doe  for  his  damages  aforesaid ;  and  have  there  this  writ.    Witness,  &c. 

A  writ  of  restitution  may  in  some  cases  be  awarded ;  thus  Writ  of' 
1  .  i-T  .•ij.i  •       resutution, 

when  an  irregular  judgment  was  set  aside  and  the  possession 

ordered  to  be  restored,  but  the  rule  became  ineffectual  in  con- 
sequence of  the  lessor  of  the  plaintiff  having  absconded,  a  writ  ^Jje^^o  ro- 
of restitution  was  awarded  (m).     A  judge's  order  directing  the  store  posses- 

sioD* 

(Z)  If  a  separate/. /a.  or  ca.  sa.  be  The  defendant,  be  it  observed,  can- 
issued,  (which  may  be  necessary  if  not  have  a  writ  of  execution  for  his 
there  be  no  certificate  for  them,  ante^  costs  if  he  have  a  verdict,  or  the 
231 ,)  the  form  is  the  ordinary  one,  plaintiff  be  nonsuited  or  nonprossed ; 
saying  only,  **  by  reason  of  a  certain  he  must  proceed  by  attachment  on  the 
trespass  and  ejectment,  [or  **  certain  consent  rule ;  see  2  Ch.  Arch.  796, 
trespasses  and  ejectments,"]  then  lately  6th  edit. 
committed  by  the  said  C.  D."  (m>  2  Sell.  Pr.  204. 
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Sheriff*  to  restore  possession  is  irregular ;  the  order  tnust  be  on 
the  party  in  possession  (n). 


Section  IV. 


ACCEDAS  AD  CURIAM  (a). 

Victoria,  &c.,  to  the  Sheriff  of  W.,  greeting :  We  command  you  that 
taking  with  you  four  discreet  and  lawful  knights  (6)  of  your  county,  you 
go  in  person  to  the  Court  of  ,  and  in  Court  there  you  cause  the 

plaint  to  be  recorded  which  is  in  that  Court  without  our  writ  in  debt, 
brought  by  the  said  J.  S.  against  the  said  G.  M.,  as  it  is  said ;  and  that 
you  have  that  record  before  our  justices  at  Westminster,  on  ,  under 

your  seal  and  the  seals  of  four  lawful  knights  of  the  same  county,  of  such 
as  shall  be  present  at  that  recording ;  and  prefix  the  same  day  to  the 
parties  aforesaid,  that  then  they  may  be  there  to  proceed  in  the  same  plaint 
as  shall  be  just ;  and  have  there  the  names  of  the  said  four  knights  and  this 
writ.     Witness,  &c. 

Sheriff's  Precept, 

To  A,  B.,  steward  and  bailiff  of  the  manor  of  P. 

Cumberland,  ^  I,  G.^.,  Esq.,  High  Sheriff  of  the  county  aforesaid,  by 
to  wit.  )  virtue  of  her  Majesty's  writ  of  accedas  ad  curiam  to  me 
directed  and  delivered,  do  command  you  that  taking  with  you  four  dis- 
creet and  lawful  men  (c)  of  your  county,  you  cause  the  plaint  to  be  re- 
corded which  is  in  your  Court  there  without  our  writ  in  debt,  brought  by 
the  said  J.  S.  against  the  said  G.  M.  as  it  is  said ;  and  that  you  certify 
that  record  to  me  so  that  I  may  have  the  same  before,  &c.,  on,  &c.,  under 
your  seal  and  the  seals  of  four  lawful  men  of  the  same  county,  of  those 
who  shall  have  been  present  at  the  recording. 

By  the  Sheriff. 


(n)  Doed,  WiUianuy,  WiUliam8,2 
Ad.  &  £•  381 ;  as  to  the  precipe, 
sealing,  signing ,  form  of  writ,  &c.  ibid, 

(a)  J'his  writ  lies  for  the  removal 
of  plaints  out  of  the  Court  of  a  fran- 
chise, or  hundred,  or  Court  Baron,  or 
the  like  (being  no  Court  uf  record). 

It  is  issued  out  of  Chancery,  and  is 
executed  by  directing  a  precept  in  the 
form  set  forth  in  the  text,  to  the  stew- 
ard and  suitors  of  the  Court,  com- 
manding them  to  return  the  plaint  to 
the  Sheriff,  and  to  prefix  a  day  to  the 
parties  to  appear,  and  thereupon  the 
Ssheriff  returns  the  accedas  ad  curiam 


with  the  plaint,  &c.  annexed ;  Green- 
wood, 61 ;  Fitz.  Nat.  Brev.  71—119 ; 
Plowd.  74  ;  Finch.  444.  Note-  the 
writ  cannot  be  had  without  showing 
some  special  cause  for  the  removing 
of  it,  as  that  a  freehold  is  in  question 
there,  or  some  foreign  plea  pleaded 
not  triable  in  that  Court;  ibid.;  but 
this  is  mere  matter  of  form,  and  never 
inquired  into  at  this  day. 

(6)  Greenwood,  61,  uses  the  words 
"  quatuor  discretis  et  legalibus  Uberit 
tenentibus"  anglice  "  Freeholders.' 

(c)  Post,  p.  275,  n.  (d). 
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Return  (d). 

Westmorland,  1      Court  Baron  of  ,  lord  of  the  manor  of  in 

to  wit.        S  the  said  county,  holden  at  ,  in  and  for  the  said 

manor,  on  the  day  of  ,  1839,  before  J.  A.  steward  of  the 

said  Court. 

R,  S*  complains  of  C.  D.,  &c.    {Pleadings,) 

J.  A,,     Steward. 

t  n     a  TT  I  Suitors. 

By  virtue  of  this  writ  to  me  directed,  I  did  go  to  the  Court  within 
written,  and  in  full  Court  there  I  caused  to  be  recorded  the  plaint  within 
written,  which  record  I  have  (as  appears  in  the  schedule  to  this  writ  an- 
nexed) before  ,  on  the  day  and  at  the  place  within  contained,  under 
my  seal  and  the  seals  of  T.  R,,  A.  B.,  C.  X).,  and  K  P.,  four  lawfol  men 
of  my  county,  who  in  the  same  Court  were  present  at  that  recording,  and 
I  prefixed  the  same  day  to  the  parties  aforesaid,  that  then  they  might  be 
there  to  proceed  in  the  said  plaint  as  was  just,  as  within  I  am  com- 
manded. The  answer  of  G.  A,,  Esq.,  High  Sheriff. 


Section  V. 

HABEAS  CORPUS. 


There  are  several  writs  of  habeas  corpus  for  a  subject  when 
he  is  deprived  of  his  liberty.  But  the  great  and  efficacious  writ 
in  all  manner  of  illegal  confinement  is  that  of  habeas  corpus  ad 
subjiciendumj  directed  to  the  person  detaining  another,  and  com- 
manding him  to  produce  the  body  of  the  prisoner,  with  the  day 
and  cause  of  his  caption  and  detention,  ad  fadendum,  subjicteu" 
dum,  recipienduniy  to  do,  submit  to,  and  receive  whatsoever  the 
judge  or  Court  awarding  such  writ  shall  consider  in  that  be- 
half (a)  ;  but  before  proceeding  to  the  writ  above  alluded  to,  a 
few  observations  upon  others,  in  which  the  Sheriff  is  interested, 
may  not  perhaps  be  out  of  place. 


(d)  It  is  a  good  return  for  the  She- 
riff to  state  that,  after  the  receipt  of 
the  writ,  and  before  the  return  thereof, 
no  Court  was  holden,  and  that  he  also 
required  the  lord  to  hold  his  Court, 
which  he  refused  to  do  ;  Greenwood, 
63  ;  Fitz.  Retont,  21  ;  Dalt.243.  The 
persons  who  go  with  him  need  not  be 
knights ;  but  semble,  it  should  be  stated 
to  be  so ;  Fitz.  Nat.  Br.  10  *,  Green w, 
63 ;  sed  vide  3  Anst.  408 ;  it  seems 


to  be  a  good  return  that  the  suitors 
refused  to  record  the  plea,  or  to  de- 
liver to  him  the  record,  or  denied  that 
there  was  any  such  record ;  in  such 
cases  the  Court  above  would  award 
a  distringas  directed  to  the  Sheriff 
against  the  suitors,  with  a  summons 
against  tho  party;  Dalt.  243;  Wat- 
son, 294. 

(a)  8  State  Trials,  142. 
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Habeas  Corpus  cum  causa  (5). 

Victoria,  &c.,  to  the  Sheriff  of  W.,  greeting:  We  command  you  that 
you  have  the  body  of  C.  D.  detained  in  our  priioo  under  your  custody 
as  it  b  said,  under  safe  and  secure  conduct,  together  with  the  day  and 
cause  of  his  being  taken  and  detained,  by  whatsoever  name  he  m^  be 
called  or  known,  before  our  r^ht  trusty  and  well-beloved  Thomas  Lord 
Denman  [as  the  case  may  6e],  our  chief  justice  assigned  to  hold  pleas  in 
our  Court  before  us,  at  his  chambers  in  Rolls'  Gardens,  Chancery  Lane, 
London,  immediately  after  the  receipt  of  this  writ,  to  do  and  receive  all 
and  singular  those  things  which  our  said  chief  justice  shall  then  and  there 
consider  of  him  in  this  behalf;  aud  have  there  then  this  writ.    Witness, 

&C. 

Warrant  to  Gaoler, 

Cumberland,  I      G.A.,  Esq.,  High  Sheriff  of  the  said  county,  to  Thomas 
to  wit.       S   ThwaiteSy  my  bailifi^  and  also  keeper  cf  her  Miyesty's 

faol  in  and  for  the  said  county,  by  virtue  of  her  Majesty's  writ  to  me 
irected,  I  command  you  that  you  have  the  body  of  R.  P.  before  Thomas 
Lord  Denman,  chief  justice  of  our  lady  the  Queen,  before  the  Queen 
herself,  at  his  chambers  in  Rolls*  Gardens,  Chancery  Lane,  London,  im- 
mediately after  the  receipt  of  this  your  warrant,  to  do  and  receive  what 
the  Queen's  chief  justice  shall  then  and  there  consider  of  him  in  this 
behalf.     Hereof  fau  not  at  your  peril     Given,  &c. 

By  the  same  SheriflU 

Return  thereto  (c). 

Cumberland,  >      I,   G.  A.f  Esq.,  High  Sheriff  of  the  said  county,  do 
to  wit.       S  humbly  certify  and  return  to  the  Right  Honourable  Tho- 
mas Lord  Denman,  her  Majesty's  chief  justice,  in  the  writ  to  this  sche- 


(6)  This  writ  cannot  be  directed  to 
the  Sheriff  or  gaoler,  in  the  disjunc- 
tive ;  Hex  V.  Fowfer,  1  Salk.  Rep. 
350. 

I'his  writ  may  be  su&d  out  in  term 
or  vacation  without  any  previous  mo- 
tion made ;  but  although  sued  out  in 
vacation  it  must  bear  te^te  in  term  ;  it 
may  be  made  returnable  immfdiate — 
which  means  within  due  and  conve- 
nient time ;  Bettesworth  v.  Bell,  3 
Burr.  Rep.  1876 ;  it  must  be  signed 
with  the  proper  hands  of  the  chief 
justice,  or,  in  his  absence,  of  one  of 
the  justices  of  the  Court,  out  of  which 
the  same  writ  shall  be  awarded  or 
made ;  I  &  2  Phil.  &  M.  c.  13,  s.  7, 
vide  Salk.  Rep.  ISO;  2  Str.  Rep. 
895;  12  Mod.  2;  2  Lord  Rayro. 
1379  ;  if  not  so  signed  the  Sheriff  is 
not  bound  to  execute  it ;  Rex  v.  Rod- 
ham,  Cowp.  672.  See  also  Sheppard 
V.  Sfcm,  2  Cr.  &  J.  632. 

If  the  Sheriff  do  not  obey  the  Jira 


writ  in  convenient  time,  he  will  not 
only  be  subject  to  the  penalties  in  the 
31  Car.  2,  but,  after  being  ruled  to 
return  it,  to  an  attachment  for  his 
contempt,  such  mode  of  punishment 
being  wtthtn  the  spirit  of  the  statute 
referred  to;  Rex  v.  Wright,  2  Str. 
Rep.  915;  Rex  v.  Winton,  5  Term 
Rep.  89. 

(c)  As  a  writ  of  habeas  corpus  emm 
eausd  is  in  nature  of  a  writ  of  right  or 
writ  of  error,  to  determine  whether  the 
imprisonment  be  good  or  erroneous, 
the  cause  of  the  imprisonment  ought 
to  appear  as  certainly  to  the  judge 
before  whom  it  is  returned  as  it  did 
to  the  Court  or  person  anihoriied  to 
commit;  V^augh.  137;  so  the  return 
must  state  the  day,  and  also  the  cause 
depending  agaiust  him,  and  in  extra* 
judicial  commitments,  the  warrant  of 
commitment ;  all  writs  of  execution  is 
hesc  verba,  and  with  a  paratum  habeo, 
that  the  judge  may  either  discharge. 
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dule  annexed,  that  before  the  said  writ  came  to  me  (that  is  to  say)  on 
the  day  of  ,  in  the  year  within  written,  C  D.  in  the  said 

writ  named  was  taken,  and  in  her  Majesty's  gaol  for  the  said  county 
under  my  custody  is  detained  by  virtue  of  a  writ  of  capias  ad  tatufaden" 
dam,  which  said  writ  follows  in  these  words  :  Victoria,  &c.  [here  set  forth 
the  torit  and  all  indorsements  verbatinif  and  conclude  thus]  :  and  these  are 
the  causes  of  the  taking  and  detaining  the  said  C.  IX,  which  together 
with  his  body  I  have  ready,  as  by  the  said  writ  I  am  commanded. 

Indorse  on  the  writ  "  The  execution  of  this  writ  appears  in  the  sche- 
dule hereunto  annexed. 

The  answer  of  G.  A.,  Esq.,  High  Sheriff.'* 

Return  of  Cepi  et  Languidus  in  Prisond. 

By  virtue  of  this  writ  to  me  directed,  I  on  took  the  within 

named  C.  D.,  who  remains  in  her  Majesty's  prison  of  A.  under  my  cus- 
tody so  languid  that,  without  great  peril  and  danger  of  his  life,  I  cannot 
have  bis  body  before  our  lady  the  Queen  at  the  day  and  place  within 
contained,  as  within  I  am  commanded. 

The  answer  of  G.  A,,  Esq.,  High  Sheri£ 


Habeas  Corpus  ad  Satisfaciendum  (d), 
Victoria,  &c. :  We  command  you  that  you  have  before  us,  at  West- 


bail,  or  remand  the  prisoner;  5  Mod. 
156  ;  2  Cro.  543  ;  12  Co.  130  ;  Hale, 
P.  C.  684  ;  Skm.  676,  pi.  2. 

When  a  man  is  taken  on  a  warrant 
of  the  Sheriff,  in  pursuance  of  a  writ 
to  the  Sheriff,  the  writ  itself  must  be 
returned ;  otherwise  it  is  when  one  is 
committed  to  the  gaol  immediately,  as 
in  cases  criminal ;  Rex  v.  Fovler,  1 
Salk.  Elep.  350. 

It  is  a  good  leturn  that  the  party  is 
dead ;  Dalt.  219,  251  ;  he  may  re- 
turn cepi  and  languidus  ;  ihid,  250  ; 
or  that  he  is  in  custody  for  felmiy, 
murder t  treason^  or  the  like ;  ibid,  252 ; 
outlawed,  excommunicated,  or  rom- 
nutted  by  a  mittimus  from  a  justice, 
or  by  an  order  of  sessions,  or  commis- 
sioners of  bankrupts;  see  Officina 
Brev.  235;  in  these  cases  set  forth 
the  warrant  in  hiec  verba  ;  see  "  Re- 
turns "  in  1  Salk.  Rep.  347,  351. 

But  he  cannot  return  that  he  was 
resisted,  for  be  may  raise  the  posse 
comitatus;  2  Inst.  454;  13  Edw.  1, 
c.  39,  in  Compton  v.  Ward,  1  Str. 
Rep.  429  ;  as  to  the  gaoler's  fees,  see 
Keb.  Rep  280 ;  in  re  Salisbury,  5 
Bam.  &  Aid.  266. 

Return — *M  had  not  at  the  time 
of  jeceiving  this  writ,  nor  have  I  since 


had  the  body  of  A,B,  detained  in  my 
custody,  so  that  J  could  not  have  her, 
&c."  was  held  a  bad  return ;  Rex  v. 
Winton,  5  Term  Rep.  89. 

For  a  return  where  defendant  was 
in  custody  of  the  old  Sheriff,  and  re- 
turn made  by  the  new,  see  Impey, 
523,  substituting  the  words  "  a  true 
uTui  correct  list  and  account  under  his 
hand"  instead  of  **  indenture,"  by 
which  formerly  the  assignment  of  pri- 
soners, &c.  was  made  from  the  ola  to 
the  new  Sheriff;  ante,  p.  26. 

In  executing  this  writ  the  officer 
should  not  deviate  from  the  direct 
road  nor  allow  bis  prisoner  to  go  at 
liberty,  if  he  do  it  will  amount  to  an 
escape ;  Roll.  Abr.  Es&tpe,  D.  9. 

On  a  rule  for  discharging  a  pri- 
soner who  was  arrested  under  process 
from  an  inferior  Court,  and  brought 
up  into  the  Q.  B.  by  habeas  corpus 
cum  causd,  it  is  no  objection  that  the 
affidavits  on  which  the  rule  is  obtain- 
ed are  intituled  in  a  cause  in  the 
Q.  B. ;  PerHn  v.  West,  3  Adol.  &  E. 
405;  5Nev.  &  M.  291. 

(d)  This  writ  is  diiected  to  the 
same  person  as  the  habeas  corpus  cum 
causd,  to  bring  the  body  into  Court, 
with  the  causes  of  his  detainer,  &c.. 
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minster,  the  body  of  C.  i>.  detained  in  our  prison  under  your  custody, 
as  we  are  informed,  under  safe  and  secure  conduct,  together  with  the 
day  and  cause  of  his  being  taken  and  detained,  by  whatsoever  name  he 
may  be  called  in  the  same,  to  satisfy  as  well  a  certain  debt,  [or  in  as- 
mmpnt,  tfc,  **  the  sum  of  £  "]  which  in  our  Court  before  tis,  at 

Westminster,  were  awarded  to  the  said  A,  B,  for,  &c.  [at  in  the  ca.  saJ], 
whereof  the  said  C.  D.  is  convicted;  and  further  to  do,  &c.  [conclude 
at  ante,  p.  276.] 

Return  thereto  (e). 


Westmorland,  >      I,  the  within-named  Sheriff  of  the  said  county,  do 
to  wit       5  hereby  certify  that  before  the  coming  of  this  writ  to  me 
directed,  to  wit,  on  ,  the  common  gaol  in  and  for  the  said  county 

at  A.,  and  in  which  the  said  C.  D.  was  then  detained,  was  destro^red  by 
fire,  which  I  could  not  prevent,  and  the  said  C.  D.  escaped  and  is  still 
at  large,  against  my  vrill  and  consent :  wherefore  the  body  of  the  within- 
named  C.  D.  before,  &c.,  at  the  day  within  written,  I  cannot  have  as  I 
am  within  commanded.  G.  A^  Esq*)  High  Sheriff^ 

Indorsement  on  Writ. 

The  execution  of  this  writ  appears  in  the  schedule  hereunto  annexed. 

The  answer  of  G.  A,,  Esq.,  High  Sheriff. 


Habeas  Corpus  ad  Testificandum  (/). 

Praecipe, 

Westmorland,  )      Habeas  corpus  ad  testificandum  between  A,  B.  plain- 
to  wit.        S  tiff  and  C  D,  defendant,  on  the  part  of  the  plamtifi) 
,  1839.  M,  A,,  plaintiff's  attorney. 


which  beiog  obeved  the  Court  commit 
bim  to  the  marshal  or  warden  as  the 
writ  directs. 

It  i»  used  for  briugiog  a  prisoner  in 
the  Marshalsea  or  Fleet,  or  in  the  pri- 
son of  any  inferior  Court,  into  the 
Court  in  which  judgment  is  obtained, 
in  order  to  charge  him  in  execution. 
Note — Where  the  defendant  is  in  the 
Sheriff's  custody  the  proper  mode  of 
charging  him  in  execution  is  by  a  ca. 
sa.,  and  the  Court  will  not  in  general 
grant  this  writ ;  Williams  v.  Jones,  2 
Cr.  &  J.  611 ;  see  also  Brandon  v. 
Davis,  9  East,  Rep.  154 ;  Guthrie  v. 
Ford,  4  D.  &  R.  271,  where  the 
Court  has  refused  tho  writ ;  it  lies  as 
well  for  a  defendant  as  for  a  plaintiff; 
Fiimival  v.  Stringer,  5  Dowi.  195. 

The  writ  roust  bear  teste  in  term, 
and  be  returnable  in  Court  upon  a 


day  certain  ;  it  need  not  be  marked  or 
indorsed  with  the  term  and  number 
of  the  judgment  roll  as  formerly;  5 
Dowl.  195  ;  3  Scott,  551. 

(«)  For  "  returns,**  "  warrant  lo 
gaoler,"  '*  execution,"  &c.,  see  ante, 
p.  277. 

(/ )  If  a  witness  be  in  custody  on 
mesne  or  final  process.  Geery  v.  nop' 
kins,  2  Ld.  Raym.  851,  the  only  way 
of  obtaining  his  testimony  as  a  wit- 
ness is  to  bring  him  into  Court  by  a 
writ  of  habeas  corpus  ad  testificandum. 

By  44  Geo.  3,  c.  102,  any  judge  of 
the  superior  Courts  in  England  [Wales] 
or  Ireland  may  award  writs  of  habeas 
corpus  for  bringing  prisoners  before 
Courts  of  record  to  be  examined  as 
witnesses. 

It  is  obtained  in  Court  or  at  cham- 
bers upon  an  affidavit  that  the  f  ri- 
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Affidavit  to  obtain  Writ, 


In  tbe  Q.  B. 


(  A.  B.  Plaititifi; 
Between  \  and 

V  C.  D.  Defendant 

G.  A;  of  attorney  for  the  above-named  plaintiff,  maketh  oath  and 

saith,  that  this  cause  is  set  down  for  trial  at  the  assizes  to  be  holden  in  and 
for  the  county  of  W,,  [^or  as  the  cote  may  be,^  and  that  iS.  B.  now  a  pri- 
soner for  debt  in  the  county  gaol  of  W.  is  and  will  be  a  material  witness  for 
this  deponent  at  the  trial  of  this  cause :  And  this  deponent  further  saith, 
that  he  is  advised  and  verily  believes  that  the  said  A.  B.  cannot  safely 
proceed  to  the  trial  thereof  without  the  testimony  of  the  said  S.  jB.,  and 
that  he  the  said  iS.  B.  is  ready  and  willing  to  attend  as  a  witness  at  the 
trial  of  the  said  cause.  * 

Sworn,  &c.  G.  A, 

Writ. 

Victoria,  &C.,  to  the  Sheriff  of  W.,  greeting :  We  command  you  that 
you  have  the  body  of  S.  B.  detained  in  our  prison  under  your  custody  as 
it  is  said,  under  safe  and  secure  conduct  before  ,  justices  assigned 

to  take  the  assizes  in  and  for  the  county  of  W.,  on  the  day  of 
next,  by  ten  of  the  clock  in  the  forenoon  of  the  same  day,  then  and  there 
to  testify  tbe  truth  according  to  his  knowledge  in  a  certain  cause  now 
depending  in  our  Court  before  us,  and  then  and  there  to  be  tried  between 
A.  B.  plaintiff,  and  C.  D,  defendant,  in  an  action  on  promises^  on  the 
part  of  the  said  A.  B.,  and  immediately  after  the  said  iS.  B.  shall  then 
and  there  have  given  his  testimony  before  ,  that  you  return  him 

the  said  5.  B.  to  our  said  prison  under  safe  and  secure  conduct,  and  have 
there  then  this  writ.     Witness,  &c. 


Habeas  Corpus  ad  Subjiciendum  (g). 

It  is  said,  by  Coke  and  Hale,  **  that  by  virtue  of  the  statute  of  when  and 

Magna  Charta,  and  indeed  of  the  common  law,  an  habeas  corpus  ^l^^nce  is- 

in  criminal  cases  may  issue  out  of  the  Chancery  at  all  times  o£  common 

the  year,  even  in  tbe  vacation ;  but  that  at  common  law  neither  ^*^* 

tbe  King's  Bench  nor  Common  Pleas  could  grant  that  writ  but 

in  term  time(h)"    By  the  Habeas  Corpus  Act,  (31  Car.  2,  c.  2,)  Habeas 

Corpus  Act, 


effect  of. 


soner  is  a  material  witness,  and  will- 
ing to  attend,  whereon  the  Coart  or 
judge  exercise  their  discretion.  In  R, 
V.  Burbaee,  3  Burr.  Rep.  1440,  Lord 
Mansfield  refused  it,  because  he 
thought  the  application  a  mere  contri- 
tHinee,  So  in  Farley  v.  Netonhamf 
Dougl.  420  [403],  the  Court  refused 
this  writ  to  bring  up  a  prisoner  at  war 
to  be  a  witness,  assigning  for  reason 
that  it  should  be  done  by  an  order 


from  the  secretary  of  state ;  see  also 
2  New  Rep.  245. 

(g)  Form  of  writ,  see  ante,  p.  276, 
adding  **  to  submit  to  and  receive ;" 
see  also  the  two  Habeas  Corpus  Acts, 
31  Car.  2,  c.  2,  and  56  Geo.  3,  c.  100, 
printed  in  full,  po»t,  p.  282. 

(h)  Co.  Lilt.  81,  182;  2  Hale,  P. 
C.  147  ;  Crowley* s  case,  2  Swanst.  I, 
48. 
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the  previously  existing  power  of  the  Chancellor  to  issue  an 
habeas  in  criminal  cases  in  vacationf  was  extended  to  the  judges 
Extent  of,  and  barons  of  the  other  Courts  at  Westminster  (t).  But  as  that 
m  **  r"r  b*  statute  only  applied  to  imprisonment  for  crime  or  iuapicion  of 
the  56  Geo.  crime,  it  was  found  necessary  to  extend  the  power  of  issuing  an 
3,  c.  100.  habeas  corpus  in  vacation  to  imprisonment  not  for  crimes^  which 
is  done  by  the  56  Geo.  d,  c.  100  (A;).  By  the  latter  statute, 
upon  complaint  made  by  or  on  the  behalf  of  the  party  confined  or 
restrained,  if  it  shall  appear  by  affidavit  or  affirmation  that  there 
is  a  'probable  and  reasonable  ground  for  such  complaint^  any  judge 
or  baron  of  the  Superior  Courts  is  required  by  that  act  to  issue 
it  in  vacation. 


How  ob 
tained. 


How  ob- 
tained, whe- 
ther  appli- 
cation 18 
under  the 
common 
law  or  the 
statutes. 


Whether  the  application  be  at  common  law  or  on  the  statutes 
of  31  Car.  2,  c.  2,  and  5Q  Geo.  3,  c,  100,  it  must  be  grounded 
on  an  affidavit  of  a  probable  and  reasonable  ground  for  the  com- 
plaint, and  that  it  is  made  by  or  on  the  behalf  of  the  person  imprt' 
soned  (/).  The  application  must  also  be  preceded  by  his  written 
request,  attested  by  two  witnesses  (m). 


Who  enti- 
tled to  this 
writ. 


On  looking  at  the  exceptions  in  the  two  statutes,  it  will  be 
sufficiently  clear  who  are  and  who  are  not  entitled  to  this  writ 
By  the  31  Car.  2,  "  any  person  committed  or  detained  for  any 
crime  (unless  for  felony  or  treason  plainly  expressed  in  the  war- 
rant of  commitment)  is  entitled  to  this  writ.*'  By  the  56  Geo.  3, 
c.  100,  **  any  person  confined  or  restrained  of  his  or  her  liberty, 
(otherwise  than  for  some  criminal  or  supposed  criminal  matter, 
and  except  persons  imprisoned  for  debt  or  by  process  in  any 


(i)  See  the  advantages  attending 
an  application  to  the  Court  of  Queen's 
Bench  in  preference  to  the  oiher  Courts 
when  it  can  be  done,  Salk.  Rep.  359; 
2  Ch.  Gen.  Pr.  327.  An  application 
is  seldom  made  to  the  Chancellor 
under  the  statute  of  Car.  2,  except  in 
cases  depending  in  his  own  Court. 

(k)  As  to  the  Chancellor's  power 
in  vacation  under  this  statute,  (though 
not  expressly  mentioned,)  see  the  judg- 
ment of  Lord  Eldon  in  Ex  parte  Crow- 
ley, 1  Swanst.  1 ;  Buck,  264,  S.  C. 
overruling  Jenkin^s  cate,  in  which  Lord 
Nottingham  was  of  a  contrary  opinion. 

(0  Wilmot's  Opinions  and  Judg- 
ments, 61 ;  Rex  v    John  Cam  Hob* 


house,  3  Barn.  &  Aid.  420 ;  2  Ch.  Rep. 
207 ;  S.  C.  Tidd's  Pr.  347  j  3  Bl. 
Comm.  132;  4  Ch.  Crim.  Law,  121. 
In  criminal  cases  a  copy  of  the  com- 
mitment, or  an  affidavit  of  the  refusal 
of  it,  must  be  laid  before  him,  ibid, ; 
and  the  application  should  be  sup- 
ported by  other  evidence  than  the  affi- 
davit of  the  prisoner ;  1  Leach,  256  i 
Cald.  246. 

(m)  Res  V.  Wi»eman,  2  Smith's 
Rep.  617 ;  Ex  parte  Lansdcwn,  8 
East,  Rep.  38.  It  is  usual  to  obtain 
at  the  same  time  a  writ  of  certiorari 
from  the  Crown  Office  to  the  com- 
mitiiug  magistrate,  requiring  him  to 
retuin  the  (fepositioos,  &c. 
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civil  suit,)  is  entitled  to  this  writ."    It  follows  then  that  persons  Who  are 
committed  for  felony  or  treason  plainly  expressed  in  the  warrant,  "q  thU^wrh. 
as  well  as  persons  convicted  or  in  execution  on  legal  process,  are 
not  entitled  to  this  writ  either  in  term  or  vacation  (»). 

A  commitment  of  a  lunatic,  or  one  by  the  House  of  Commons 
for  a  contempt,  is  not  for  a  criTne  within  the  31  Car.  2  (o),  nor 
a  commitment  by  order  of  Court  (p).  An  alien  enemy  cannot 
have  the  writ,  although  any  other  alien  in  general  may  {q) ;  nor 
by  the  7  Geo.  4,  c.  48,  s.  17,  can  prisoners  for  offences  against 
smuggling  and  the  customs,  unless  the  objection  to  the  proceedings 
be  stated  in  the  affidavit  (r). 


Nor  can  a  prisoner  have  this  writ  for  the  purpose  of  bringing 
him  to  vote  at  an  election  (i 


The  writ  must  be  marked  in  this  manner,  "  per  statutum  Necessary 
tricesimo  prima  Caroli  Secundi  regis"  signed  with  the  proper  '^o""^^®  as 
hand  of  the  judge  (/),  and  signed  by  the  person  who  awards  it. 

The  writ,  within  three  days  after  service,  must  be  returned  Execution 
and  the  body  brought  if  within  twenty  miles ;  if  beyond  the  dis-  °^* 
tance  of  twenty  miles  and  not,  above  one  hundred,  then  within 
the  space  of  ten  days ;  if  beyond  the  distance  of  one  hundred 
miles,  then  within  the  space  of  twenty  days  (u). 

Return  thereto  (x). 

I,  Henry  Earl  of  Thanet,  High  Sheriff  of  the  county  of  IT.,  in  the  writ 
to  this  schedule  annexed  named,  do  certify  and  return  to  our  sovereign 
lady  the  Queen,  that  before  the  coming  to  me  of  the  said  writ,  that  is  to 
say,  on  the  day  of  ,  in  the  year  of  our  Lord  1S39,  J.  C.  H, 

in  the  said  writ  also  named,  was  committed  to  my  custody  by  virtue  of  a 
certain  warrant  of  commitment  to  the  tenor  and  effect  following,  [warrant 


(n)  Or  "  suspicion  of  treason." 
Falo).  558 ;  Com.  Dig.  (^Habeas  Cov' 
pus,  E.  2.) 

(o)  Com.  Dig.  (Habeas  Corpus, 
C.) ;  Ex  parte  Allen,  3  Nev.  &  M.  35. 
Burdett  v.  Abbott,  14  East.  Rep.  1 ; 
Rex  V.  Hobhouse,  3  Barn.  &  Aid. 
420. 

(p)  Bex  V.  Flower,  8  Term  Rep. 
324 ;  Burdett  v.  Abbott,  supra. 

(q)  Hottentot  Venus^s  case,  8  East, 
195. 

(r)  In  re  Ntmn,  8  Barn.  &  Cr.  644. 


(s)  Ex  parte  Jones,  2  Ad.  &  £.  436 ; 
4  N.  &  M.  340. 

(t)  Rex  V.  Roddam,  Cowp.  Rep. 
672. 

(u)  32  Car.  2,  c.  2,  s.  2,  Sheriff's 
warrant,  ante,  p.  276. 

(x)  See  another  form  of  return, 
Lyons  v.  Blenkin,  1  Jacob's  Rep.  247 ; 
the  one  in  the  text  is  mainly  taken 
from  the  one  reported  in  2  Chitty's 
Rep.  207,  the  case  of  John  Cam  Hob' 
house. 
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verbatimf']  and  these  are  the  causes  of  the  detainioff  of  the  said  J.  C.  Jf.» 
whose  hoay  I  have  here  ready,  as  by  the  said  writ  I  am  commanded. 

Henry  Earl  of  Thanet,  High  Sheriff. 

Indorsement  thereon* 

The  execution  of  this  writ  appears  in  a  certain  schedule  hereunto  an- 
nexed. The  answer  of  Henry  Earl  of  Thanet,  High  Sheriff. 

The  return  must  show  by  whom  and  for  what  cause  the  pri- 
soner was  committed  (y).  The  return  may  be  enforced  by  at- 
tachment («). 


Return,  bow 
enforced. 

Return,  cer- 
tainty of. 

Special  re- 
turn of  facts 
instead  of 
body. 


It  follows  from  what  has  been  before  stated,  that  there  ure 
many  cases  in  which  the  Sheriff,  or  other  person  to  whom  the 
writ  is  directed,  is  warranted  in  returning,  instead  of  the  body, 
the  causes  or  reasons  of  the  prisoner's  detention ;  thus,  in  the 
case  of  a  person  charged  with  treason  or  suspicion  of  treason,  or 
felony,  or  in  execution  upon  process  after  judgment  from  any 
Court  of  competent  jurisdiction,  the  facts  should  be  returned 
specially. 


Return, 
when  dis- 
putable. 


When 
amended. 


In  criminal  (a)  cases  it  is  said  that  the  return  cannot  be  dis- 
puted, but  in  offences  which  rather  partake  of  a  civil  nature,  the 
truth  of  the  return  may  be  denied  (b) ;  so  where  the  writ  is 
issued  at  common  law,  the  truth  of  the  return  may  be  contro- 
verted (c). 

After  the  return  is  filed  it  becomes  a  record  of  the  Court 
and  cannot  be  amended ;  before,  it  may,  it  seems,  in  form  or 
substance  {d). 


Habeas  Corpus  Act. 
(31  Car.  2,  c.  2.) 

"  Whereas  great  delays  have  been  used  by  Sheriffs,  gaolers  and  other 
officers,  to  whose  custody  any  of  the  King's  subjects  have  been  committed 
for  criminal  or  supposed  criminal  matters,  in  making  returns  of  writs  of 
habeas  corpus  to  them  directed,  by  standing  out  an  alias  and  pluries 
habeas  corpus,  and  sometimes  more,  and  by  other  shifts  to  avoid  their 
yielding  obedience  to  such  writs,  contrary  to  their  duty  and  the  known 


(y)  Com.  Dig.  (Habeas  Corpus,  E. 
2,)  vide  ante,  p.  276. 

(t)  Rex  v.  Ferrers,  1  Burr.  Rep. 
631;  Crnwley^s  case,  2  Swanst.  73; 
Rex  v.  Winton,  6  Term  Rep.  89 ;  2 
Smith's  Rep.  688. 


(a^  Hawk.  P.  C.  c.  2. 

(b)  Ex  parte  Seeching,  4  B.  &  Cr. 
136, 0. 

(c)  Ibid,;  56  Geo.  3,  c.  100,  s.  4. 

(d)  1  Mod.  Rep.  102. 
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laws  oi  i^e  land,  whereby  many  of  the  King's  subjects  have  been  and  here- 
after may  be  long  detained  in  prison,  in  such  cases  where  by  law  they  are 
bailable,  to  their  great  charges  and  vexation :' 

2.  For  the  prevention  whereof,  and  the  more  speedy  relief  of  all  persons 
imprisoned  for  any  such  criminal  or  supposed  criminal  matters;  be  it 
enacted  by  the  King's  most  excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  lords  spiritual  and  temporal,  and  commons,  in  this  pre- 
sent parliament  assembled,  and  by  the  authority  thereof,  that  whensoever  Writs  of 
any  person  or  persons  shall  bring  any  habeas  corpus  directed  unto  any  habeas  cor- 
Sheiiff  or  Sherifis,  gaoler,  minister  or  other  persons  whatsoever,  for  any  pus  within 
person  in  his  or  their  custody,  and  the  said  wnt  shall  be  served  upon  the  three  days 
said  officer,  or  left  at  the  gaol  or  prison  with  any  of  the  under- officers,  after  service 
under-  keepers,  or  deputy  of  the  said  officers  or  keepers,  that  the  said  officer  ^  ^  >'e- 

or  officers,  his  or  their  under-officers,  imder-keepers  or  deputies,  shall  ^"ro«d,  and 

within  three  days  after  the  service  thereof  as  aforesaid  (unless  the  com-  {J**  ^^ 

mitment  aforesaid  were  for  treason  or  felony,  plainly  and  specially  ex-  "^^JS"^*  " 

pressed  in  the  warrant  of  commitment)  upon  payment  or  tender  of  the  ^    *° 

charges  of  bringing  the  said  prisoner,  to  be  ascertained  by  the  judge  or  ^\\^^^q^ 

court  that  awarded  the  same,  and  indorsed  upon  the  said  writ,  not  ex-  ' 

ceeding  twelve-pence  per  mile,  and  upon  security  given  by  his  own  bond 

to  pay  the  charges  of  carrying  back  tne  prisoner,  if  he  shall  be  remanded 

by  the  court  or  judge  to  which  he  shall  be  brought  according  to  the  true 

intent  of  the  present  act,  and  that  he  will  not  make  any  escape  by  the  way, 

make  return  of  such  writ ;  and  bring  or  cause  to  be  brought  the  body  of 

the  party  so  committed  or  restrained,  unto  or  before  the  Lord  Chancellor 

or  Lord  Keeper  of  the  Great  Seal  of  England  for  the  time  being,  or  the 

judges  or  barons  of  the  said  Court  from  whence  the  said  writ  shall  issue, 

or  unto  and  before  such  other  person  or  persons  before  whom  the  said 

writ  is  made  returnable,  according  to  the  command  thereof;  and  shall  then 

likewise  certify  the  true  causes  of  his  detainer  or  imprisonment,  unless  the 

commitment  of  the  said  party  be  in  any  place  beyond  the  distance  of 

twenty  miles  from  the  place  or  places  where  such  Court  or  person  is  or 

shall  be  residing;  and  if  beyond  the  distance  of  twenty  miles,  and  not 

above  one  hundred  miles,  then  within  the  space  of  ten  days,  and  if  beyond 

the  distance  of  one  hundred  miles,  then  within  the  space  of  twenty  days, 

after  such  delivery  aforesaid,  and  not  longer. 

3.  And  to  the  intent  that  no  Sheriff,  gaoler  or  other  officer  may  pretend  Such  writs 
ignorance  of  the  import  of  any  such  writ ;  be  it  enacted  by  the  authority  how  to  be 
aforesaid,  that  all  such  writs  shall  be  marked  in  this  manner  per  statutum  marked. 
irkesimo  primo  Caroli  Secundi  Regis,  and  shall  be  signed  by  the  person  Writs  of  ha- 
that  awards  the  same ;  and  if  any  person  or  persons  shall  be  or  stand  com-  beas  corpus, 
mitted  or  detained  as  aforesaid,  for  any  crime,  unless  for  felony  or  treason  and  the  pro- 
plainly  expressed  in  the  warrant  of  commitment,  in  the  vacation  time,  and  ceedings 
out  of  term,  it  shall  and  may  be  lawful  to  and  for  the  person  or  persons  so  ^l^ereoo  in 
committed  or  detained  (other  than  persons  convict  or  in  execution  by  legal  ^.^cation 
process)  or  any  one  on  his  or  their  behalf,  to  appeal  or  complain  to  the  ^™®* 
Lord  Chancellor  or  Lord  Keeper,  or  any  one  of  his  Majesty's  justices, 

either  of  the  one  bench  or  of  the  other,  or  the  barons  of  the  exchequer  of 
the  degree  of  the  coif;  and  the  said  Lord  Chancellor,  Lord  Keeper,  jus- 
tices or  barons  or  any  of  them,  upon  view  of  the  copy  or  copies  of  the 
warrant  or  warrants  of  commitment  and  detainer,  or  otherwise  upon  oath 
made  that  such  copy  or  copies  were  denied  to  be  given  by  such  person  or 
persons  in  whose  custody  the  prisoner  or  prisoners  is  or  are  detained,  are 
hereby  authorized  and  required,  upon  request  made  in  writing  by  such 
person  or  persons,  or  any  on  his,  her  or  their  behalf,  attested  and  subscribed 
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Persons 
neglecting 
two  terms  to 
pray  a  ha- 
beas corpus. 

Officers  not 
obeying 
such  writ. 


[•  Sie  Rot.'] 


Second 
offence. 


by  two  witnesses  who  were  present  at  the  delivery  of  the  same,  to  award 
and  grant  an  habeas  corpus  under  the  seal  of  such  court  whereof  he  shall 
then  be  one  of  the  judges,  to  be  directed  to  the  officer  or  officers  in  whose 
custody  the  party  so  committed  or  detained  shall  be,  returnable  immediate 
before  the  said  Lord  Chancellor  or  Lord  Keeper,  or  such  justice,  baron  or 
any  other  justice  or  baron  of  the  degree  of  the  coif  of  any  of  the  said 
courts;  and  upon  service  thereof  as  aforesaid,  the  officer  or  officers,  his  or 
their  under-oflicer  or  under-officers,  under-keeper  or  under-kcepers,  or 
their  deputy,  in  whose  custody  the  party  is  so  committed  or  detained, 
shall  witnin  the  times  respectively  before  limited,  bring  such  prisoner  or 

Prisoners  before  the  said  Lord  Chancellor  or  Lord  Keeper,  or  such  justices, 
arons  or  one  of  them,  before  whom  the  said  writ  is  made  returnable,  and 
in  case  of  his  absence,  before  any  other  of  them,  with  the  return  of  such 
writ,  and  the  true  causes  of  the  commitment  and  detainer ;  and  thereupon 
within  two  days  after  the  party  shall  be  brought  before  them,  the  said  Lord 
Chancellor  or  Lord  Keeper,  or  such  justice  or  baron  before  whom  the 
prisoner  shall  be  brought  as  aforesaid,  shall  discharge  the  said  prisoner 
from  his  imprisonment,  taking  his  or  their  recognizance,  with  one  or  more 
surety  or  sureties,  in  any  sum  according  to  their  discretions,  having  regard 
to  the  quality  of  the  prisoner  and  nature  of  the  offence,  for  his  or  tbdr 
appearance  in  the  Court  of  King's  Bench  the  term  following,  or  at  the 
next  assizes,  sessions  or  general  gaol  delivery,  of  and  for  such  county,  city 
or  place  where  the  commitment  was,  or  where  the  offence  was  committed^ 
or  m  such  other  court  where  the  said  ofience  is  properly  cognizable,  as  the 
case  shall  require,  and  then  shall  certify  the  said  writ  with  the  return 
thereof,  and  the  said  recognizance  or  recognizances  into  the  said  Court 
where  such  appearance  is  to  be  made ;  unless  it  shall  appear  unto  the  said 
Lord  Chancellor  or  Lord  Keeper,  or  justice  or  justices,  or  baron  or  barons, 
that  the  party  so  committed  is  detained  upon  a  legal  process,  order  or  war- 
rant, out  of  some  Court  that  hath  iurisdiction  of  criminal  matters,  or  by 
some  warrant  signed  and  sealed  with  the  hand  and  seal  of  any  of  the  said 
justices  or  barons,  or  some  justice  or  justices  of  the  peace,  for  such  matters 
or  offences  for  the  which  by  the  law  the  prisoner  is  not  bailable. 

4.  Provided  always,  and  be  it  enacted,  that  if  any  person  shall  have 
wilfully  neglected  by  the  space  of  two  whole  terms  after  his  imprisonment, 
to  pray  a  habeas  corpus  for  his  enlargement,  such  person  so  wilfully  neg- 
lecting shall  not  have  any  habeas  corpus  to  be  granted  in  vacation  time, 
in  pursuance  of  this  act 

5.  And  be  it  further  enacted  by  the  authority  aforesaid,  that  if  any 
officer  or  officers,  his  or  their  under-officer  or  under-officers,  under-keeper 
or  under-keepers,  or  deputy,  shall  neglect  or  refuse  to  make  the  returns 
aforesaid,  or  to  bring  the  body  or  bodies  of  the  prisoner  or  prisoners  ac- 
cording to  the  command  of  the  said  writ,  within  the  respective  times  afore- 
said, or  upon  demand  made  by  the  prisoner  or  person*  in  his  behalf,  shall 
refuse  to  deliver,  or  within  the  space  of  six  hours  afler  demand  shall  not 
deliver,  to  the  person  so  demandmg,  a  true  copy  of  the  warrant  or  warrants 
of  commitment  and  detainer  of  such  prisoner,  which  he  and  they  are 
hereby  required  to  deliver  accordingly ;  all  and  every  the  head  gaolers  and 
keepers  of  such  prisons,  and  such  other  person  in  whose  custody  the  pri- 
soner shall  be  detained,  shall  for  the  first  offence  fori'eit  to  the  prisoner  or 
party  grieved  the  sum  of  100/.;  and  for  the  second  ofTence  the  sum  of 
200/.,  and  shall  and  is  hereby  made  incapable  to  hold  or  execute  his  said 
office ;  the  said  penalties  to  be  recovered  by  the  prisoner  or  party  grieved, 
his  executors  or  administrators,  against  such  offender,  his  executors  or  ad- 
minifltrators,  by  any  action  of  debt,  suit,  bill,  plaint  or  information,  in  any 
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of  the  King's  Courts  at  Westminster,  wherein  no  essoign,  protection,  pri- 
vilege, injunction,  wager  of  law,  or  stay  of  prosecution  hy  non  mdt  ukerius 
prosequi^  or  otherwise,  shall  he  admitted  or  allowed,  or  any  more  than  one 
imparlance ;  and  any  recovery  or  judgment  at  the  suit  of  any  party 
grieved,  shall  he  a  sufficient  conviction  for  the  first  offence ;  and  any  after 
recovery  or  judgment  at  the  suit  of  a  party  grieved  for  any  offence  after 
the  first  judgment,  shall  he  a  sufficient  conviction  to  hring  the  officers  or 
person  within  the  said  penalty  for  the  second  offence. 

6.  And  for  the  prevention  of  unjust  vexation  by  reiterated  commitments  Persons  set 
for  the  same  offence :  he  it  enacted  hy  the  authority  aforesaid,  that  no  at  large  not 
person  or  persons  which  shall  he  delivered  or  set  at  large  upon  any  habeas  ^^^  recom- 
corpus,  shall  at  any  time  hereafter  he  again  imprisoned  or  committed  for  ™i'te<i  hut 
the  same  offence  by  any  person  or  persons  whatsoever,  other  than  hy  the  ^y  °™®^  ^^ 
legal  order  or  process  of  such  Court  wherein  he  or  they  shall  he  hound  by  ^**""' 
recognizance  to  appear,  or  other  Court  having  jurisdiction  of  the  cause ; 

and  if  any  other  person  or  persons  shall  knowingly  contrary  to  this  act, 
recommit  or  imprison,  or  knowingly  procure  or  cause  to  be  recommitted 
or  imprisoned,  for  the  same  offence  or  pretended  offence,  any  person  or 
persons  delivered,  or  set  at  large  as  aforesaid,  or  be  knowingly  aiding  or 
assisting  therein,  then  he  or  they  shall  forfeit  to  the  prisoner  or  party 
grieved  the  sum  of  500/. ;  any  colourable  pretence  or  variation  in  the  Penalty, 
warrant  or  warrants  of  commitment  notwithstanding,  to  be  recovered  as 
aforesaid. 

7.  Provided  always  and  he  it  further  enacted,  that  if  any  person  or  Persons 
persons  shall  he  committed  for  high  treason  or  felony,  plainly  and  specially  committed 
expressed  in  the  warrant  of  commitment,  upon  his  prayer  or  petition  in  for  treason 
open  court  the  first  week  of  the  term,  or  first  day  of  the  sessions  of  oyer  o/"  felony, 
and  terminer  or  general  gaol  delivery,  to  be  brought  to  his  trial,  shall  not  snail  be  in- 
be  indicted  some  time  in  the  next  term,  sessions  of  oyer  and  terminer  or  ^^^^  ^"® 
general  gaol  delivery,  after  such  commitment;  it  shall  and  may  be  lawful  offg*  t  b^'l 
to  and  for  the  judges  of  the  Court  of  King's  Bench  and  justices  of  oyer 

and  terminer  or  general  gaol  delivery,  and  they  are  hereby  required,  upon 

motion  to.  them  made  in  open  court  the  last  day  of  the  term,  sessions  or 

gaol  delivery,  either  by  the  prisoner  or  any  one  on  his  behalf,  to  set  at 

uberty  the  prisoner  upon  bail,  unless  it  appear  to  the  judges  and  justices 

upon  oath  made,  that  the  witnesses  for  the  King  could  not  be  produced 

the  same  term,  sessions  or  general  gaol  delivery;  and  if  any  person  or  And  tried 

persons  committed  as  aforesaid,  upon  his  prayer  or  petition  in  open  court  the  term, 

the  first  week  of  the  term  or  first  day  of  the  sessions  of  oyer  and  terminer  &c.  after  or 

and  general  gaol  delivery,  to  be  brought  to  his  trial,  shall  not  be  indicted  discharged. 

and  tried  the  second  term,  sessions  of  oyer  and  terminer  or  general  gaol 

delivery,  after  his  commitment,  or  upon  his  trial  shall  be  acquitted,  he 

shall  be  discharged  from  his  imprisonment 

8.  Provided  always,  that  nothing  in  this  act  shall  extend  to  discharge 
out  of  prison  any  person  charged  in  debt,  or  other  action,  or  with  process 
in  any  civil  cause,  but  that  after  he  shall  be  discharged  of  his  imprisonment 
for  such  his  criminal  offence,  he  shall  be  kept  in  custody  according  to  the 
law,  for  such  other  suit. 

9.  Provided  always,  and  be  it  enacted  by  the  authority  aforesaid,  that  Persons 
if  any  person  or  persons,  subjects  of  this  realm,  shall  be  committed  to  any  committed 
prison  or  in  custody  of  any  officer  or  officers  whatsoever,  for  any  criminal  for  criratDat 
or  supposed  criminal  matter,  that  the  said  person  shall  not  be  removed  matter, 
from  the  said  prison '.and  custody  into  the  custody  of  any  other  officer  or 

officers ;  unless  it  he  hy  habeas  corpus  or  some-  other  legal  writ ;  or  where 
the  prisoner  is  delivered  to  the  constable  or  other  inferior  officer  to  carry 
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such  prisoner  to  some  common  gaol;  or  where  any  person  is  sent  by  order 
of  any  judge  of  assize  or  justice  of  the  peace,  to  any  common  workhouse 
or  house  of  correction ;  or  where  the  prisoner  is  removed  from  one  prison 
or  plfice  to  another  within  the  same  county,  in  order  to  his  or  her  trial  or 
discharge  in  due  course  of  law ;  or  in  case  of  sudden  fire  or  infection,  or 
Warrant  other  necessity ;  and  if  any  person  or  persons  shall  after  such  commitment 
unduly  aforesaid  make  out  and  sign,  or  countersign  any  warrant  or  warrants  for 

counter-        such  removal  aforesaid,  contrary  to  this  act ;  as  well  he  that  makes  or 
signed.  signs,  or  countersigns  such  warrant  or  warrants,  as  the  officer  or  officers 

Penalty.  that  obey  or  execute  the  same,  shall  suffer  and  incur  the  pains  and  for- 
feitures in  this  act  before  mentioned,  both  for  the  first  and  second  offence 
respectively,  to  be  recovered  in  manner  aforesaid  by  the  party  grieved. 

10.  Provided  also,  and  be  it  further  enacted  by  the  authority  aforesaid, 
that  it  shall  and  may  be  lawful  to  and  for  any  prisoner  and  prisoners  as 
aforesaid,  to  move  and  obtain  his  or  their  habeas  corpus  as  well  out  of  the 
High  Court  of  Chancery  or  Court  of  Exchequer,  as  out  of  the  Courts  of 
King's  Bench  or  Common  Pleas,  or  either  of  them ;  and  if  the  said  Lord 
Chancellor  or  Lord  Keeper,  or  any  judge  or  judges,  baron  or  barons  for 
the  time  being,  of  the  degree  of  the  coif,  of  any  of  the  courts  aforesaid,  in 
the  vacation  time,  upon  view  of  the  copy  or  copies  of  the  warrant  or  war- 
rants of  commitment  or  detainer,  or  upon  oath  made  that  such  copy  or 
copies  were  denied  as  aforesaid,  shall  deny  any  writ  of  habeas  corpus  bv 
this  act  required  to  be  granted,  being  moved  for  as  aforesaid,  they  shall 
severally  forfeit  to  the  prisoner  or  party  grieved  the  sum  of  500/.,  to  be 
recovered  in  manner  aforesaid. 

11.  And  be  it  declared  and  enacted  by  the  authority  aforesaid,  that  an 
habeas  corpus,  according  to  the  true  intent  and  meaning  of  this  act,  may 
be  directed  and  run  into  any  county  palatine,  the  cinque  ports,  or  other 
privileged  places  within  the  kingdom  of  England,  dommion  of  Wales,  or 
town  of  Berwick-upon-Tweed,  and  the  islands  of  Jersey  or  Guernsey;  any 
law  or  usage  to  the  contrary  notwithstanding. 

12.  And  for  preventing  illegal  imprisonments  in  prisons  beyond  the 
seas ;  be  it  further  enacted  by  the  authority  aforesaid,  that  no  subject  of 
this  realm  that  now  is,  or  hereafter  shall  be  an  inhabitant  or  resiant  of  this 
kingdom  of  England,  dominion  of  Wales,  or  town  of  Berwick-upon-Tweed, 
shall  or  may  be  sent  prisoner  into  Scotland,  Ireland,  Jersey,  Guernsey, 
Tangier,  or  into  parts,  garrisons,  islands  or  places  beyond  the  seas,  which 
are  or  at  any  time  hereafter  shall  be  within  or  without  the  dominions  of 
his  Majesty,  his  heirs  or  successors ;  and  that  every  such  imprisonment  is 
hereby  enacted  and  adjudged  to  be  illegal ;  and  that  if  any  of  the  said 
subjects  now  is  or  hereafter  shall  be  so  imprisoned,  every  such  person  and 
persons  so  imprisoned,  shall  and  may  for  every  such  imprisonment  main- 
tain by  virtue  of  this  act  an  action  or  actions  of  false  imprisonment,  in  any 
of  his  Majesty's  Courts  of  record,  against  the  person  or  persons  by  whom 
he  or  she  shall  be  so  committed,  detained,  imprisoned,  sent  prisoner  or 
transported,  contrary  to  the  true  meaning  of  this  act,  and  against  all  or 
any  person  or  persons  that  shall  frame,  contrive,  write,  seal  or  countersign 
any  warrant  or  writing  for  such  commitment,  detainer,  imprisonment  or 
transportation,  or  shall  be  advising,  aiding  or  assisting  in  the  same,  or  any 

Costs,  da-     of  them ;  and  the  plaintiff  in  every  such  action  shall  have  judgment  to 
mages.  recover  his  treble  costs,  besides  damages,  which  damages  so  to  be  given, 

shall  not  be  less  than  500/. ;  in  which  action  no  delay,  stay  or  stop  of  pro- 
ceeding by  rule,  order  or  command,  nor  no  injunction,  protection  or  pri- 
vilege whatsoever,  nor  any  more  than  one  imparlance  shall  be  allowed, 
excepting  such  rule  of  the  court  wherein  the  action  shall  depend,  made  in 
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t>pen  ooart,  as  shall  be  thought  in  justice  necessary,  for  special  cause  to  be 
expressed  in  the  said  rule ;  and  the  person  or  persons  who  shall  knowingly  Persoos 
frame,  contrive,  write,  seal  or  countersign  any  warrant  for  such  commit-  sealing  war* 
ment,  detainer  or  transportation,  or  shall  so  commit,  detain,  imprison  or  nint,  &c. 
transport  any  person  or  persons  contrary  to  this  act,  or  be  any  ways  ad* 
vising,  aiding  or  assisting  therein,  being  lawfully  convicted  thereof  shall 
be  disabled  from  thenceforth  to  bear  any  office  of  trust  or  profit  within  the  Penalty, 
said  realm  of  England,  dominion  of  Wales,  or  town  of  Berwick-upon- 
Tweed,  or  any  of  the  islands,  territories  or  dominions  thereunto  belonging; 
and  shall  incur  and  sustain  the  pains,  penalties  and  forfeitures  limited, 
ordained  and  provided  in  and  by  the  statute  of  provision  and  praemunire 
made  in  the  sixteenth  year  of  King  Richard  the  Second ;  and  be  incapable  16  R.  2, 
of  any  pardon  from  the  King,  his  heirs  or  successors,  of  the  said  forfeitures,  c.  5. 
losses  or  disabilities,  or  any  of  them. 

13.  Provided  always,  that  nothing  in  this  act  shall  extend  to  give  benefit  Exception, 
to  any  person  who  shall  by  contract  in  writing  agree  with  any  merchant 

or  owner  of  any  plantation,  or  other  person  whatsoever,  to  be  transported 
to  any  parts  beyond  the  seas,  and  receive  earnest  upon  such  agreement, 
although  that  afterwards  such  person  shall  renounce  such  contract. 

14.  Provided  always,  and  be  it  enacted,  that  if  any  person  or  persons  EzceptioD. 
lawfully  convicted  of  any  felony,  shall  in  open  court  pray  to  be  transported 

beyond  the  seas,  and  the  court  shall  think  fit  to  leave  him  or  them  in 
prison  for  that  purpose,  such  person  or  persons  may  be  transported  into 
any  parts  beyond  the  seas ;  this  act,  or  any  thing  therein  contained  to  the 
contrary  notwithstanding. 

"  Imprisonments  before  the  1st  of  June,  1679,  excepted,  s.  15." 

16.  Provided  also,  that  if  any  person  or  persons  at  any  time  resiant  in  Where  of- 
this  realm,  shall  have  committed  any  capital  ofience  in  Scotland  or  Ireland,  fenders  may 
or  any  of  the  islands,  or  foreign  plantations  of  the  King,  his  heirs  or  sue-  ^®  ^."*  ^o 
cessors,  where  he  or  she  ought  to  be  tried  for  such  offence,  such  person  or  "®  tr»ed. 
persons  may  be  sent  to  such  place,  there  to  receive  such  trial,  in  such 

manner  as  the  same  might  have  been  used  before  the  making  of  this  act ; 
any  thing  herein  contained  to  the  contrary  notwithstanding. 

17.  Provided  also,  and  be  it  enacted,  that  no  person  or  persons  shall  be  Piosecu- 
sued,  impleaded,  molested  or  troubled  for  any  offence  against  this  act,  ^i^^s  for 
unless  the  party  offending  be  sued  or  impleaded  for  the  same  within  two  offences 
years  at  the  most  after  such  time  wherein  the  offence  shall  be  committed,  ^*^"'°  what 
in  case  the  party  grieved  shall  not  be  then  in  prison ;  and  if  he  shall  be       ?  *°  ^® 
in  prison,  then  within  the  space  of  two  years  after  the  decease  of  the  person  ™^  ®* 
imprisoned,  or  his  or  her  delivery  out  of  prison,  which  shall  first  happen. 

18.  And  to  the  intent  no  person  may  avoid  his  trial  at  the  assizes  or  After  the 
general  gaol  delivery,  by  procuring  his  removal  before  the  assizes,  at  such  assizes  pro- 
time  as  he  cannot  be  brought  back  to  receive  his  trial  there ;  be  it  enacted,  claimed,  no 
that  after  the  assizes  proclaimed  for  that  county  where  the  prisoner  is  de-  prisoner  to 
tained,  no  person  shall  be  removed  from  the  common  gaol  upon  any  habeas  ^®  removed, 
corpus  granted  in  pursuance  of  this  act,  but  upon  any  such  habeas  corpus  ~*."*  pefore 
shall  be  brought  before  the  judge  of  assize  in  open  court,  who  is  thereupon     ^^-^^  ^^ 
to  do  what  to  justice  shall  appertain. 

19.  Provided  nevertheless,  that  after  the  assizes  are  ended,  any  person 
or  persons  detained,  may  have  his  or  her  habeas  corpus  according  to  the 
direction  and  intention  of  this  act. 

20.  And  be  it  also  enacted  by  the  authority  aforesaid,  that  if  any  infer-  In  suits  for 
mation,  suit  or  action  shall  be  brought  or  exhibited  against  any  person  or  olfence 
persons  for  any  offence  committed  or  to  be  committed  against  the  form  of  against  this 
this  law,  it  shall  be  lawful  for  such  defendants  to  plead  the  general  issue,  ^^^*  '^®  ^^' 
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fendants        that  they  are  not  guilty,  or  that  they  owe  nothmg,  and  to  give  such  special 

may  plead     matter  in  evidence  to  the  jury  that  shall  tiy  the  name,  which  matter  being 

the  general    pleaded  had  been  good  and  sufficient  matter  in  law  to  have  discharged  the 

issue,  &c.      g^(j  defendant  or  defendants  against  the  said  information,  suit  or  action, 

and  the  said  matter  shall  be  then  as  available  to  him  or  them  to  all  intents 

and  purposes,  as  if  he  or  they  had  sufficiently  pleaded,  set  forth  or  allied 

the  same  matter  in  discharge  of  such  information,  suit  or  action. 

21.  <  And  because  many  times  persons  charged  with  petty  treason  or 

felony,  or  as  accessaries  thereunto,  are  committed  upon  suspicion  only, 

whereupon  they  are  bailable,  or  not,  according  as  the  circumstances  making 

out  that  suspicion  are  more  or  less  weighty,  which  are  best  known  to  the 

justices  of  peace  that  committed  the  persons,  and  have  the  examinations 

Accessaries,  before  them,  or  to  other  justices  of  the  peace  in  the  county ;'  be  it  therefore 

before  the      enacted,  that  where  any  person  shall  appear  to  be  committed  by  any  judge 

fact,  to  Qp  justice  of  the  peace,  and  charged  as  accessary  before  the  fact,  to  any 

petty  trea-     pg^^y  treason  or  felony,  or  upon  suspicion  thereof,  or  with  suspicion  of 

felony  petty  treason  or  felony,  which  petty  treason  or  felony  shall  be  plainly  and 

^*  specially  expressed  in  the  warrant  of  commitment,  that  such  person  shall 

not  be  removed  or  bailed  by  virtue  of  this  act,  or  in  any  otner  manner 

than  they  might  have  been  before  the  making  of  this  act 
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(56  Geo.  3,  c.  100.) 

"  Whereas  the  writ  of  habeas  corpus  hath  been  found  by  experience 
to  be  an  expeditious  and  effectual  method  of  restoring  any  person  to  his 
liberty,  who  hath  been  unjustly  deprived  thereof:  And  whereas  extend* 
ing  the  remedy  of  such  writ,  and  enforcing  obedience  thereunto,  and 
preventing  delays  in  the  execution  thereof,  will  be  advantageous  to  the 
31  Car  2      P^^^i^  •  -^^^  whereas  the  provisions  made  by  an  act  passed  m  England 
Q  2.     '    '     ^Q  ^^^  thirty-first  year  of  King  Charles  the  Second,  intituled  An  Act  for 
the  better  seatring  the  Liberty  of  the  Subject,  and  for  Prevention  oflm- 
Irish  Act      priionment  bei/ond  the  Seas,  and  also  by  an  act  passed  in  Ireland  in  the 
21  &  22  '      twenty-first  and  twenty-second  years  of  his  present  Majesty,  intituled 
Q^  3,  An  Act  for  better  securing  the  Liberty  of  the  Subject,  only  extend  to 

cases  of  commitment  or  detainer  for  criminal  or  supposed  criminal  mat- 
ter ',"  Be  it  therefore  enacted  by  the  King's  most  excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  lords  spiritual  and  temporal,  and 
Judges  to      commons,  in  this  present  parliament  assemblea,  and  by  the  authority  of 
issue,  in  va-  the  same,  that  where  any  person  shall  be  confined  or  restrained  of  his  or 
cation,  writs  her  liberty  (otherwise  than  for  some  criminal  or  supposed  criminal  matter, 
of  habeas      and  except  persons  imprisoned  for  debt  or  by  process  in  any  civil  suit) 
corpus  re-      within  that  part  of  Great  Britain  called  England,  dominion  of  Wales,  or 
turnable        town  of  Berwick  upon  Tweed,  or  the  Isles  of  Jersey,  Guernsey  or  Man, 
immediate-    \i  gjjaU  and  may  be  lawful  for  any  one  of  the  barons  of  the  Exchequer, 
h  *°  K^*^    °^  *^®  degree  of  the  coif,  as  well  as  for  any  one  of  the  justices  of  one 
other  than     ijgnch  or  the  other  ;  and  where  any  person  shall  be  so  confined  in  Ire- 
roatier"or  *    land,  it  shall  and  may  be  lawful  for  any  one  of  the  barons  of  the  Exche- 
for  debt        quer,  or  of  the  justices  of  one  bench  or  the  other  in  Ireland ;  and  they 
are  hereby  required,  upon  complaint  made  to  them  by  or  on  the  behau 
of  the  person  so  confined  or  restrained,  if  it  shall  appear  by  affidavit  or 
affirmation  (in  cases  where  by  law  an  affirmation  is  allowed)  that  there 
is  a  probable  and  reasonable  ground  for  such  complaint,  to  award  in  va- 
cation time,  a  writ  of  habeas  corpus  ad  subjiciendum,  under  the  seal  of 
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sach  Court,  whereof  he  or  they  shall  then  he  judges  or  one  of  the  judges, 
to  he  directed  to  the  person  or  persons  in  whose  custody  or  power  the 
party  so  confined  or  restrained  shall  be,  returnable  immediately  before 
the  person  so  awarding  the  same,  or  before  any  other  judge  of  the  Court 
under  the  seal  of  which  the  said  writ  issued. 

2.  And  be  it  further  enacted  by  the  authority  aforesaid,  that  if  the  Nod  obe- 
person  or  persons  to  whom  any  writ  of  habeas  corpus  shall  be  directed  dience  to 
according  to  the  provision  of  this  Act,  upon  service  of  such  writ,  either  such  writ, 
by  the  actual  delivery  thereof  to  him,  her  or  them,  or  by  leaving  the  to  be  a  con- 
same  at  the  place  where  the  party  shall  be  confined  or  restrained,  with  J^^^P*  *>f 
any  servant  or  agent  of  the  person  or  persons  so  confining  or  restraining,  ^**"'^' 
shall  wilfiiUy  neglect  or  refuse  to  make  a  return  or  pay  obedience  thereto, 

he,  she  or  they  shall  be  deemed  guilty  of  a  contempt  of  the  Court,  under 
the  seal  whereof  such  writ  shaS  have  issued ;  and  it  shall  be  lawful  to 
and  for  the  said  justice  or  baron,  before  whom  such  writ  shall  be  return- 
able, upon  proof  made  by  afiidavit  of  wilful  disobedience  of  the  said  writ, 
to  issue  a  warrant  under  his  hand  and  seal,  for  the  apprehending  and 
bringing  before  him,  or  before  some  other  justice  or  baron  of  the  same 
Court,  the  person  or  persons  so  wilfully  disobeying  the  said  writ,  in  order 
to  his,  her  or  their  being  bound  to  the  King's  Majesty,  with  two  sufficient 
sureties,  in  such  sum  as  in  the  warrant  shall  be  expressed,  with  condition 
to  appear  in  the  Court  of  which  the  said  justice  or  baron  is  a  judge,  at 
a  day  in  the  ensuing  term  to  be  mentioned  in  the  said  warrant,  to  answer 
the  matter  of  contempt  with  which  he,  she,  or  they  are  charged ;  and  in  Punish- 
case  of  neglect  or  refusal  to  become  bound  as  aforesaid,  it  shall  be  lawfiil  meat, 
for  such  justice  or  baron  to  commit  such  person  or  persons  so  neglecting 
or  refiising,  to  the  gaol  or  prison  of  the  Court  of  which  such  justice  or 
baron  shall  be  a  judge,  there  to  remain  until  he,  she  or  they  shall  have 
become  bound  as  aforesaid,  or  shall  be  discharged  by  order  of  the  Court 
in  term  time,  or  by  order  of  one  of  the  justices  or  barons  of  the  Court  in 
vacation ;  and  the  recognizance  or  recognizances  to  be  taken  thereupon 
shall  be  returned  and  filed  in  the  same  Court,  and  shall  continue  in  force 
until  the  matter  of  such  contempt  shall  have  been  heard  and  determined, 
unless  sooner  ordered  by  the  Court  to   be  discharged :  Provided,  that  if  Judges  to 
such  writ  shall  be  awarded  so  late  in  the  vacation  by  any  one  of  the  said  make  writs 
justices  or  barons,  that,  in  his  opinion,  obedience  thereto  cannot  be  con-  of  habeas 
veniently  paid  during  such  vacation,  the  same  shall  and  may,  at  his  dis-  corpus,  is- 
cretion,  be  made  returnable  in  the  Court  of  which  the  said  justice  or  sued  id  va- 
baron  shall  be  a  justice  or  baron,  at  a  day  certain  in  the  next  term ;  and  catioo,  re- 
the  said  Court  shall  and  may  proceed  thereupon,  and  award  process  of  |y"""*'^/®  JJ 
contempt  in  case  of  disobedience  thereto,  in  like  manner  as  upon  disobe-     ^^"/^t*'*     * 
dience  to  any  writ  originally  awarded  by  the  said  Court :  Provided  also, 
that  if  such  writ  shall  be  awarded  by  the  Court  of  King's  Bench,  or  the  "'^^"o. 
Court  of  Common  Pleas,  or  Court  of  Excheouer,  in  the  said  countries 
respectively,  which  last  mentioned  Court  shall  have  like  power  to  award  Courts  to 
such  writs  as  the  respective  Courts  of  King's  Bench  and  Common  Pleas  make  writs 
in  each  of  the  said  countries  now  have  in  term,  but  so  late  that,  in  the  issued  in 
judgment  of  the  Court,  obedience  thereto  cannot  be  conveniently  paid  term,  re- 
during  such  term,  the  same  shall  and  may,  at  the  discretion  of  the  said  turnable  ia 
Court,  be  made  returnable  at  a  day  certain  in  the  then  next  vacation,  vacatioo. 
before  any  justice  or  baron  of  the  degree  of  the  coif,  or  if  in  Ireland,  be- 
fore any  justice  or  baron  of  the  same  Court,  who  shall  and  may  proceed 
thereupon,  in  such  manner  as  by  this  Act  is  directed  concerning  writs 
issuing  in  and  made  returnable  during  the  vacation. 

3.  And  be  it  further  enacted  by  the  authority  aforesaid,  that  in  all  Judges  to 

u 
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inquire  into  cases  provided  for  by  this  Act,  although  the  return  to  anv  writ  of  habeas 

the  truth  of   corpus  shall  he  good  and  sufficient  in  law,  it  shall  be  lawful  for  the  justice 

facts  con-      or  baron  before  whom  such  writ  may  be  returnable,  to  proceed  to  exa- 

tained  in        mine  into  the  truth  of  the  facts  set  forth  in  such  return,  by  afSdavit  or  by 

return.  affirmation  (in  cases  where  an  affirmation  is  allowed  by  law)  and  to  do 

Judge  to       therein  as  to  justice  shall  appertain  ;  and  if  such  writ  shall  be  returned 

bail  on  re-     before  any  one  of  the  said  justices  or  barons,  and  it  shall  appear  doubtful 

cognizance    to  him  on  such  examination,  whether  the  material  facts  set  forth  in  the 

to  appear  in  g^i^  return,  or  any  of  them,  be  true  or  not,  in  such  case  it  shall  and  may 

term,  &c.      y^^  lawful  for  the  said  justice  or  baron  to  let  to  bail  the  said  person  so 

confined  or  restrained,  upon  his  or  her  entering  into  a  recognizance  with 

one  or  more  sureties,  or  in  case  of  infancy  or  coverture,  or  other  disability, 

upon  security  by  recognizance,  in  a  reasonable  sum,  to  appear  in  the 

Court  of  which  the  said  justice  or  baron  shall  be  a  justice  or  baron,  upon 

a  day  certain  in  the  term  following,  and  so  from  day  to  day  as  the  Court 

shall  require,  and  to  abide  such  order  as  the  Court  shall  make  in  and 

concermng  the  premises ;  and  such  justice  or  baron  shall  transmit  into 

the  same  Court  the  said  writ  and  return,  together  with  such  recognizance, 

Court  to        affidavits  and  affirmations ;  and  thereupon  it  shall  be  lawful  for  the  said 

examine        Court  to  proceed  to  examine  into  the  truth  of  the  facts  set  forth  in  the 

into  the         return,  in  a  summary  way  by  affidavit  or  affirmation  (in  cases  where  by 

truth  of  facts  law  affirmation  is  allowed),  and  to  order  and  determine  touching  the 

set  forth  in     discharging,  bailing  or  remanding  the  party. 

return.  4    ^^^^  ^  ^  further  enacted  by  the  authority  aforesaid,  that  the  like 

Court  may  proceeding  may  be  had  in  the  Court  for  controverting  the  truth  of  the 
controvert  return  to  any  such  writ  of  habeas  corpus,  awarded  as  aforesaid,  although 
truth  of  re-  ^^^j^  ^^  ^^^^  y^  awarded  by  the  said  Court  itself,  or  be  returnable 
^""-  therein. 

Writ  may  5.  And  be  it  declared  and  enacted  by  the  authority  aforesaid,  that  a 

run  into  writ  of  habeas  corpus,  according  to  the  true  intent  and  meaning  of  this 
counties  pa-  Act,  may  be  directed  and  run  into  any  county  palatine  or  cinque  port, 
la  tine,  or  any  other  privileged  place  within  that  part  of  Great  Britain  called 

cinque  ports  England,  dominion  of  Wales  and  town  of  Berwick  upon  Tweed,  and  the 
and  onvi-      jgjgg  ^f  Jersey,  Guernsey  and  Man,  respectively ;  and  also  into  any  port, 
1^^      &      harbour,  road,  creek  or  bay  upon  the  coast  of  England  or  Wales,  although 
p  aces,     c.    ^j^g  gQxne  should  be  out  of  the  body  of  any  county ;  and' if  such  writ  shall 
issue  in  Ireland,  the  same  may  be  directed  and  run  into  any  port,  har- 
bour, road,  creek  or  bay,  although  the  same  should  not  be  in  the  body 
of  any  county ;  any  law  or  usage  to  the  contrary  in  anywise  notwithstand- 
ing. 
Process  of         6.  And  be  it  further  enacted  by  the  authority  aforesaid,  that  the  seve- 
contempt       ral  provisions  made  in  this  Act,  touching  the  making  writs  of  habeas 
may  be  corpus,  issuing  in  time  of  vacation,  returnable  into  the  said  Courts,  or  for 

awarded  in  making  such  writs  awarded  in  term  time,  returnable  in  vacation,  as  the 
vacation  ^^ses  may  respectively  happen,  and  also  for  making  wilful  disobedience 
agamst  per-  thereto  a  contempt  of'^  the  Court,  and  for  issuing  warrants  to  apprehend 
ofae^in'*'  and  bring  before  the  said  justices  or  barons,  or  any  of  them,  any  person 
wriu  of  ^^  persons  wilfully  disobeying  any  such  writ,  and  in  case  of  neglect  or 
habeas  cor-  ^^^al  to  become  bound  as  aforesaid,  for  committing  the  person  or  per- 
pus  in  cases  "^"^  ^  neglecting  or  refusing  to  gaol  as  aforesaid,  respecting  the  recog- 
within  Stat,  nizances  to  be  taken  as  aforesaid,  and  the  proceedins^  or  proceedings 
31  Car.  2,  thereon,  shall  extend  to  all  writs  of  habeas  corpus  awarded  in  pursuance 
c.  2.  of  the  said  Act,  passed  in  England  in  the  thirty-first  year  of  the  reign  of 

King  Charles  the  Second,  or  of  the  said  Act  passed  in  Ireland  in  the 
twenty-first  and  twenty-second  years  of  his  present  Majesty,  and  herein- 
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before  recited,  in  as  ample  and  beneficial  a  manner  as  if  sQcb  writs  and 
the  said  cases  arising  thereon  had  been  hereinbefore  specially  named  and 
provided  for  respectively. 


Section  VI. 

DE  LUNATICO  INQUIRENDO. 

The  first  proceeding  in  this  case  is  to  present  a  petition  to  the  How  ob- 
Lord  Chancellor  stating  the  party's  incapacity  and  praying  a     ^°^ 
commission,  accompanied  by  affidavits  of  the  lunacy  of  the  party ; 
whereupon  the  commission  issues  under  the  Great  Seal  (a). 

Upon  notice,  the  Commissioner  (b)  therein  named  issues  his  Commis- 
precept  to  the  Sheriff  of  the  county  where  the  party  resides,  wonc'issues 
directing  him  to  summon  twenty-four  persons  to  inquire  into  the 
matters  in  question ;  they  are  to  be  of  the  neighbourhood  and 
must  consist  of  twelve  at  least  and  be  unanimous  in  their  finding. 

Precept  to  Sheriff  {c). 

By  virtue  of  a  commission  in  nature  of  a  writ  de  lunatico  inquirendo, 

under  the  Great  Seal  of  Great  Britain,  bearing  date  at  Westminster,  the 

day  of  last,  to  me  whose  name  is  hereunder  written,  directed 

to  inquire  whether  T.  Jf.,  late  of  B.,  and  now  residing  at  C,  be  a  lunatic 

or  not. 

These  are  therefore  to  will  and  require  you  to  cause  to  come  and  appear 
before  me,  twenty-four,  &c.  on  &c.  at  &c.,  then  and  there  upon  their  oath  to 
inquire  of  the  lunacy  of  the  said  T,  H.,  and  of  all  such  other  matters  and 
things  as  shall  be  given  them  in  charge  by  virtue  of  the  said  commission; 
and  hereof  fail  not  at  your  periL  A.  B.  (l.  s.) 

To  the  Sheriff  of  W. 

'Indorsement  on  Precept, 

The  execution  of  this  precept  appears  in  a  certain  panel  hereunto  an- 
nexed. The  answer  of  G.  A*^  Esq.,  High  Sheriff. 

Panel. 

Devonshire,  )     The  names  of  the  jurors  to  inquire  according  to  the  tenor 
to  wit.       )  of  theprecept  hereunto  annexed. 

1.  Gillery  Pigottf  of  ,  merchant. 

2.  William  Wood^  of  ,  farmer. 

&c.  &c. 
24.  John  Bradley,  of  ,  shopkeeper. 

G.  A.  Esq.,  High  Sheriff 

(a)  2  Mad.  Ch.  Pr.  860,  (3d  edit.)  \  bourhood ;  Ex  parte  Hall,  7  Ves.  264 ; 
3  &  4  Will.  4,  c.  36,  s.  1.  the  abode  is  his  mansioD-house ;  if  he 

(b)  One  commissioDer  now  suffi-  has  none,  the  place  where  he  last  re- 
eient,  3  &  4  Will.  4,  c.  36,  s.  I.  sided,  ibid. ;  see  also  £«  jwrte  Smithy 

(c)  Highmore  on  Lunacy,  2  Madd.      1  Swanst.  Eep.  4. 
iufra.  The  jary  shall  be  of  the  neigh- 
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Return  of 
commission 
by  whom 
made. 


Oath  to  Foreman  (d). 

You  shall  well  and  truly  inquire  of  all  such  matters  and  things  as  shall 
be  given  you  in  charge  by  virtue  of  her  Majesty's  commission  now  to  you 
read,  and  a  true  verdict  give  according  to  the  evidence. 

So  help  you  God. 

Oath  to  the  other  Jurors, 

The  same  oath  that  your  foreman  hath  taken  on  his  part,  you  and  each 
of  you  shall  well  and  truly  observe  and  keep  on  your  parts. 

So  help  you  God. 

The  Commissioners  and  not  the  Sheriff  return  the  Commis- 
sion ;  it  is  signed  by  the  jury  and  the  Commissioners. 


Section  VII. 

N£  EXEAT  REGNO. 

This  writ  was  originally  a  state  writ,  but  towards  the  latter 
dnallv'aiid   ^^^  ^^  *^®  reign  of  King  James  the  First,  it  was  granted  not 
nowissaed.  only  in  respect  of  attempts  prejudicial  to  the  state  but  in  other 
cases  in  aid  of  subjects  (a). 


In  what 
cases  ori- 


By  whom 
issued. 


It  may  be  issued  by  the  Lord  Chancellor  or  Master  of  the 
Rolls  (6),  but  not  by  the  Court  of  Exchequer.  The  Court  of 
Exchequer,  however,  may  compel  the  party  to  give  security, 
which  has  the  like  effect. 


For  what 
issued. 


Plaintiff 
must  be 
within  juris* 
diction. 


It  only  issues  when  the  demand  is  for  a  certain  equitable  money 
demand  (c);  that  is,  when  there  is  no  legal  remedy,  and  the 
debtor  cannot  be  holden  to  bail  at  law.  For  a  balance  of  etc^ 
count,  however,  although  he  might  be  holden  to  bail  at  law,  yet 
a  ne  exeat  regno  may  still  issue,  for  the  Court  in  such  a  case  has 
a  concurrent  jurisdiction. 

The  plaintiff  must  be  within  the  jurisdiction  ((f). 


(d)  These  oaths  are  administered 
by  the  Sheriff. 

(a)  Ex  parte  Brunker,  3  P.  Wil- 
liams, 313,  n. ;  Dick  v.  Swinton,  i 
Ves.  &  B.  373.  See  also  a  very  ela- 
borate account  of  this  writ  in  2  Madd. 
Ch.  Pr.  title  **  Ne  exeat  regno." 


(6)  Boehm  v.  Wood,  1  Turn.  & 
Russ.  343. 

(c)  2  Madd.  Ch.  Pr.  278  ;  and  see 
Hyde  v.  Whitfield,  19  Ves.  jun.  342 ; 
Boehm  v.  Wood,  1  Turn.  &  Russ.  343 ; 
Whitehoute  v.  Partridge,  3  Swanst. 
Rep.  377,  n. 

(d)  2  Madd.  supra,  • 
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It  issues  to  restrain  a  person  from  going  to  Scotland  (e)  or  As  to  Scot- 
Ireland  (/).  '{^J^ 

It  does  not  lie  in  respect  of  costs  taxed  in  a  chancery  suit(g),  For  what  it 
nor  for  alimony  after  a  decree  in  the  Ecclesiastical  Court  pending  ^^^  °°*  *^®» 
an  appeal  from  that  decree  (Ji). 

The  mode  of  obtaining  this  writ  is  by  filing  a  bill  (it  must  be  Mode  of 
after  the  filing  of  the  bill  («)  )  containing  a  prayer  for  the  writ,  o^^^^iog* 
and  then  moving  upon  affidavit  for  the  writ  (A). 

The  affidavit  in  support  of  the  motion  must  be  as  positive  as  Affidavit, 
an  affidavit  to  hold  to  bail ;  "  information  and  belief"  is  not  ^"'"^  °^- 
sufficient,  except  upon  matter  of  pure  account  as  between  part- 
ners and  executors  {I), 

The  application  ought  to  be  as  prompt  as  possible  (m).  When 

made. 

Writ  (n). 

The  Queen  to  the  Sheriff  of  W,  greeting :  because  we  are  given  to  un- 
derstand that  A.  B.  purposes  to  go  over  towards  foreign  parts  to  prosecute 
there  many  things  prejudicial  and  hurtful  to  us  and  many  of  our  people  : 
we  willing  to  resist  ms  malice  in  this  behalf  command  you,  firmly  en- 
joining that  you  cause  the  aforesaid  ^.  fi.  to  come  corporally  before  you, 
and  by  what  means  you  can  compel  him  to  find  sufficient  manucaptors, 
who  will  bail  him  under  a  certain  penalty,  to  be  reasonably  imposed  on 
them  by  you,  for  which  you  will  answer  to  us. 

Or  thus — 

And  him  the  said  A,  B.  to  find  sufficient  security  under  the  penalty 
of  iS  to  be  paid  to  our  use,  or  any  one  of  them,  in  the  penalty 

of,  &c.  that  he  go  not  towards  foreign  parts  without  our  special  license, 
nor  presume  to  prosecute  or  cause  to  be  attempted  to  be  prosecuted  any 
thing  whatsoever  there  which  may  be  able  to  prevail  to  the  contempt  of 
us,  or  to  the  prejudice  or  damage  of  our  people,  nor  send  any  person  or 
persons  there  for  that  purpose.  And  if  he  shall  refuse  to  do  this  before 
you,  that  then  you  do  commit  him  the  said  A.  B.  to  our  next  gaol  to  be 
kept  safely  in  the  same  until  he  will  freely  do  so ;  and  when  you  shall 
have  so  taken  that  security,  you  thereupon,  without  delay,  distinctly  and 


(«)  Donne's  ca.  1  P.  Wms.  262 ;  (A)   Street  v.   Street,  1  Turn.  & 

Wilson  V.  BoswelU  2  Dick.  535.  Russ.  322. 

(/)  Bernal  v.  Donnegal,  11  Ves.  (i)  Anon,  6  Mad.  276. 

47  J  see  also  Howden  v.  Rogers,  1  Ves.  (fc)  2  Madd.  Ch.  Pr.  278. 

&  B.  133.  (/)  Jackson  v.  Petrie,  10  Ves.  juiu 

(g)  Goodman  v.  Sayers,  5  Madd.  164. 

471.  (m)  iHd, 

(n)  1.  Fitz.  Nat.  Br.  84. 
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Openly  mfiirm  as  (hereof,  or  certify  in  our  Chanceiy,  under  your  leal,  re- 
mitting to  OB  this  writ,  &c.    Witness,  &c. 

Return  ofCepi  Carpus  (o). 

I  have  caused  the  within-named  A,  corporally  to  come  before  me,  and 
he  found  bail  in  the  penalty  of  £  according  to  the  command  of  the 

within  writ 

The  answer  ofG.A,  Esq.  High  Sheriff. 


Section  VIII. 

CAPIAS. 


New  impri-      Under  this  head  the  recent  "  Act  for  abolishing  Arrest  on 

sonment  for  jyf  esne  Process  in  Civil  Actions,  except  in  certain  Cases.  Sic," 
debt  Wi-  _ 

(16th  August,  1838 (a)),  demands  our  best  consideration. 

It  is  not  our  intention  here  to  discuss  the  merits  or  demerits 

of  that  statute,  but  simply  to  state  the  law  as  it  is  and  not  what 

it  should  be. 


Main  fea-         The  main  features  of  the  statute  (as  regards  the  Sheriff) 

^es  of  the        ^^  rp^^  abolition  of  imprisonment  for  debt  on  mesne  process, 

except  when  the  debtor  is  about  to  quit  England. 

2.  The  extending  of  the  common  law  remedies  of  judgment 

creditors  against  property. 
How  a  per^  The  first  of  these  objects  is  accomplished  by  a  simple  enact- 
w>nai  action  j^^j^^  «  ^jj^t  all  personal  actions  in  her  Majesty's  superior 
to  be  com-  Courts  of  law  at  Westminster  shall  be  commenced  by  writ  of 
menoed.  summons."  This  necessarily,  by  implication,  abolished  die 
tnesnepro-  ^^jAos  as  a  means  of  commencing  any  personal  action  in  the 
GCM  in  civil  superior  Courts  of  law  at  Westminster,  but  for  fear  of  doubt  it 
interior  ^  ^^  negatively  declared,  "  that  no  person  shall  be  arrested 
Courts  upon  mesne  process  in  any  civil  action  in  any  inferior  Court 
^ed  —  whatsoever,  or  (except  in  the  cases  and  in  the  manner  herein* 
tuperior  after  provided  for)  in  any  superior  Court." 
Courta  dho        j*^  exception,  ^c.  will  be  best  understood  from  the  words  of 

the  act  itself: — **  If  a  plaintiff  in  any  action  in  any  of  her  Ma- 

(o)  I  apprehend  any  letum  that  be  made  to  this  writ ;  so  that  it  is  mi- 

may  be  made  to  the  present  writ  of  necessary  to  do  more  than  refer  to  the 

capias  (it  being  bat  a  ne  exeat  regno  returns  of  the  capias. 
out  of  the  common  law  courts)  may         (a)  1  &  2  Vict.  c.  110. 
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jesty^s  superior  Courts  of  Law  at  Westminster,  m  which  the  de-  When  arrest 
fendant  is  now  liable  to  arrest,  whether  upon  the  order  of  a  judge  ^  *'<>'*'?<*  in 
or  without  such  order,  shall,  by  the  affidavit  of  himself  or  of  some  Courts, 
other  person,  show  to  the  satisfaction  of  a  judge  of  one  of  the  Arrestable 
said  superior  Courts,  that  such  plaintiff  has  a  cause  of  action  ^"^^^^'^^ 
against  the  defendant  or  defendants  to  the  amount  of  20/.  or 
upwards,  or  has  sustained  damage  to  that  amount,  and  that 
there  is  probable  cause  for  believing  that  the  defendant  or  any 
one  or  more  of  the  defendants  is  or  are  about  to  quit  England,  Where  de- 
unless  he  or  they  be  forthwith  apprehended,  it  shall  be  lawful  'l"*^'^"^" 
for  such  judge  by  a  special  order  to  direct  that  such  defendant  quit  Eng- 
or  defendants  so  about  to  quit  Entrland  shall  be  held  to  bail  for  ^^°^  '^ 
such  sum  as  such  judge  shall  think  fit.  not  exceeding  the  amount  '^l  "'*'■ 
of  the  debt  or  damages ;  and  thereupon  it  shall  be  lawful  for  such  For  what 
plaintiff,  within  the  time  which  shall  be  expressed  in  such  order,  ^^^j^  ^ 
but  not  afterwards,  to  sue  out  one  or  more  writ  or  writs  of  bail. 
capias  into  one  or  more  different  counties,  as  the  case  may  re-  ^"t  of 
quire,  against  any  such  defendant  so  directed  to  be  held  to  bail,  ^^^  g^^, 
which  writ  of  capias  shall  be  in  the  form  contained  in  the  sche- 
dule to  this  act  annexed,  and  shall  bear  date  the  day  on  which  How  loDg  in 
the  same  shall  be  issued." 

It  must  be  observed,  in  the  first  place,  that  as  to  the  person  Teste  of 
liable  to  or  privileged  from  arrest, — the  nature  or  amount  of  the  capias. 
debt  for  which  an  arrest  was  allowable,  the  law  remains  pre-  ^^  ^y^^^ 
cisely  the  same  as  if  the  statute  had  never  passed  into  law — the  section  on 
same  person  may  be  arrested  now  that  might  have  been  arrested  ^^  °     *^* 
before — the  same  person  is  privileged  from  arrest  that  was  pri-  ^i^^^  ^^y  be 
yileged  before — and  the  nature  and  amount  of  the  debt  or  da-  arrested. 

mases  remain   the  same,  not  in  anywise  altered  or  affected  P^^onspn- 

^  .  ,       .  .  vileged. 

thereby  ;  but  as  to  the  time  of  issuing  the  capias  and  the  allow-  -^^^j^jq  ^q^ 

ance  of  it,  vital  alterations  have  been  introduced.  amount  of 

As  before  observed  a  capias  is  no  longer  the  means  of  com-        ' 

mencing  an  action,  it  is  now  a  process  (if  we  may  be  allowed  the  ^^jt, 

expression)  in  nature  of  a  ne  exeat  regno  (b);  a  process  simply 

to  prevent  a  debtor's  quitting  England;  and  is  a  proceeding 

quite  collateral  to  the  action  itself. 

It  must  be  issued  (when  issued)  afier  the  commencement  of  the  At  what 
action  and  before  final  judgment ;  in  other  words,  after  the  teste  of  ^^^^  ?^  ^^^ 


IbSUtW. 


(6)  See  "  ne  exeat  regno/'  anu^  p.  292. 
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the  summons,  whether  the  summons  have  been  served  or  not. 
With  these  few  prefatory  remarks  before  us  upon  the  main  features 
of  the  statute  as  regards  arrest  on  mesne  processj  we  now  proceed 
to  the  subordinate  changes  introduced,  the  Sheriff's  duties  and 
liabilities  therein,  and  to  matters  of  practice  connected  therewith. 

And,  firstly,  of  the  privilege  from  arrest — which  is  of  two 
kinds,  permanent  and  temporary. 
Persons  per-      The  persons  permanently  privileged  from  arrest  are  the  royal 
privneffed    fa^^h  (0  *   '^®  servants  in  ordinary  or  menial  servants  of  the 
from  ariest.   Queen  (d) ;  but  not  those  of  the  Queen  Dowager  (e) ;  a  lord  of  the 
bedchamber  (/) ;  the  Queen's  chaplain  (g) ;  peers,  whether  Eng- 
lish, Scotch  or  Irish  {h)  ;  peeresses,  whether  by  birth,  marriage 
or  creation  (i),  and  whether  English,  Scotch  or  Irish;  members 
of  the  House  of  Commons  (/c),  and  semble,  members  of  convoca- 
tion (/) ;  ambassadors  (m)  and  their  <*  domestics  and  domestic 
servants;"   the  judges  and  Serjeants  of  the  superior  Courts, 
attornies  and  officers  of  the  Court  (n) ;  certificated  bankrupts, 


(c)  2  Inst  60. 

(d)  Bartlett  v.  Hebbes,  STerm  Rep, 
686 ;  King  v.  Foster,  2  Taunt.  167  ; 
but  by  the  permission  of  the  Lord 
Chamberlain  such  an  one  might  be 
arrested ;  see  Tidd's  Pr.  190. 

(«)  1  Keb.  Rep.  877;  see  al8<i 
Lunttey  v.  Battini,  2  B.  &  A.  234. 

(/)  Aldridge  v.  Barry,  3  Dowl. 
450,  n. 

(g)  Pain  V.  Dibdin,  1  C.  M.  &  R. 
821. 

(/i)  Cfluchev,  Arundel,  3  "Eastt  Rep. 
127,  extended  to  Scotch  peers  and 
peeresses  by  stat.  5- Anne,  c.  8,  23, 
(whether  such  peers  sit  in  parliament 
or  not,  Fost.  165 ;)  and  to  Irish  peers 
and  peeresses  by  the  39  and  40  Geo.  3, 
c.  67,  s.  4 ;  Coates  v.  Hawarden,  7  B. 
&  Cr.  388. 

(t)  6  Co.  52 ;  Huntingdon's  ca.  1 
Ventr.  298. 

(k)  During  the  session  of  parlia- 
ment and  for  a  convenient  time  before 
and  after  it,  (whether  it  be  after  a 
dissolution  or  prorogation ;  Holiday  v. 
Pitt,  2  Str.  985).  This  privilege  is 
generally  considered  to  last  for  forty 
days,  but  the  House  of  Commons  (in 
whom  alone  the  power  of  deciding  the 
limits  of  their  privilege  is  vested)  have 
always  avoided  the  question ;  Martins 


ca.  Scobell,  109,  n.;  see  also  2  Peck. 
268. 

(/)  8  Hen.  6,  c.  1. 

(m)  7  Anne,  c.  12,  s.  3,  he  or  she 
must  be  bondjide  (Flint  v.  De  Soyant, 
Tidd,  191 ;  Fisher  v.  Begrei,  1  Cr.  & 
M.  117  ;  3  Camp.  47;)  a  domestic  of 
an  ambassador ;  but  it  is  not  necessary 
that  the  domestic  actually  reside  iu 
the  house,  for  a  chorister  in  an  am- 
bassador's chapel  is  privileged,  nor  is 
it  material  whether  the  domestic  be  a 
foreigner  or  a  native ;  3  Burr.  Rep. 
1480  ;  for  it  is  the  privilege  of  the  am- 
bassador and  not  of  the  domestic ; 
Fisher  v.  Begrez,  2  Dowl.  279.  The 
statute  does  not  extend  to  consuls  or 
their  servants ;  3  M.  &  S.  284 ;  nor  to 
such  of  the  domestic  servants  of  an 
ambassador  as  are  subject  to  the  bank- 
rupt laws,  sect.  5 ;  Triquet  v.  Bath, 
1  W.  Bl.  471. 

(n)  An  attorney  who  has  not  taken 
out  his  certificate  for  one  whole  year, 
Brooke  v.  Bryant,  7  'I'erm  Rep.  25 ; 
5  M.  &  S.  281  ;  or  who  has  left  off 
practice,  (and  a  single  instance  of 
practice  is  not  sufficient,  1  Dowl.  208,) 
IS  not  privileged.  But  he  does  not 
lose  his  privilege,  though  he  be  sued 
jointly  with  another  who  is  not  privi- 
leged, 2  Dowl.  278;  nor  in  a  qui 
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(for  any  debt  provable  under  the  fiat)  (o) ;  persons  discharged 
under  the  Insolvent  Act,  (for  debts,  &c.  to  which  adjudication 
extends  (p)  ) ;  executors,  administrators  and  heirs,  (for  the  debts 
of  the  deceased)  (^) ;  corporators  and  hundredors;  all  petty 
officers  and  seamen  (r),  (for  debts  contracted  subsequently  to 
his  having  entered  the  service^  or  for  a  debt  previously  con- 
tracfted  less  than  30/.,  over  and  above  all  costs  of  suit) ;  soldiers 
and  marines  (;),  (except  when  the  debt  amounts  to  30/.  over  and 
above  all  costs  of  suit) ;  bail  (t) ;  and  married  women  (u). 

The  persons  temporarily  privileged  from  arrest  are — ^bank-  Persons 
rupts  (a:),  (whilst  coming  to  surrender,  and  after  such  surrender  ^empom^Iy 


tarn  action  as  well  as  in  other  ac- 
tions, Barnes,  48.  As  to  the  side 
clerks  of  the  Exchequer  arresting  at- 
tornies  of  the  other  Courts,  see  Stokes 
v.  White,  1  C.  M.  &  R.  223,  and  1 
Ch.  Arch.  116,  6th  edit.,  where  a 
well-grounded  doubt  is  suggested 
against  the  doctrine  laid  down  in  this 
last  case,  based  upon  the  Uniformity 
of  Process  Act,  (2  Will.  4,  c.  39,) 
which  abolished  the  writ  of  capias  of 
privilege. 

(o)  6  Geo.  4,  c.  16,  s.  121,  126. 
Even  on  a  subsequent  promise  in 
writing  he  is  it  seems  privileged ; 
Gould  V.  Williams,  4  Dowl,  91.  If 
the  certificate  was  obtained  by  fraud 
or  otherwise  disputable,  the  Court 
will  not  discharge  him ;  Stacey  v.  Fre* 
derici,  2  B.  &  P.  390 ;  6  Taunt.  329 ; 
nor  will  they  discharge  him  where  the 
bankruptcy  took  place  and  certificate 
was  obtained  in  a  foreign  country ;  and 
where  the  debt  was  contracted  seems 
immaterial  quoad  hoc  ;  De  la  Vega  v. 
Vianna,  1  B.  &  Ad.  284 ;  see  also  8 
B.  &  C.  477 ;  5  East.  124. 

(p)  1  &  2  Vict.  c.  110,  s.  90.  Even 
upon  a  subsequent  promise  to  pay  a 
debt  to  which  adjudication  extends ; 
Gould  V.  WiUiams,  4  Dowl.  91 ;  and 
though  the  promise  be  by  a  bill  which 
is  in  the  hands  of  a  bona  fide  indorsee ; 
Kay  V.  Masters,  1  Dowl.  86;  vide  2 
Cr.  &  M.  140. 

(9)  3  Bl.  Comm.  292 ;  but  if  an 
executor  or  administrator  be  guilty  of 
a  devastavit,  he  may  be  arrested  by  a 
creditor  upon  a  judgment  suggesting 
such  devastavit ;  1  Salk.  98 ;  Leonard 


V.  Simpson,  2  Bing.  N.  C.  176;  or  on 
a  sufficient  promise  in  toriting  to  pay 
such  a  debt,  he  may  be  arrested ;  1  T. 
R.  716. 

(r)  3  &  4  Will.  4,  c.  6,  s.  3 ;  1 
Geo.  2,  St.  2,  c.  14,  s.  15  ;  see  Stud- 
well  V.  Bunton,  Barnes,  95. 

(s)  6&7  Will.  4,  c.  8,  s.  9;  see 
also  8  East,  105  ;  4  Taunt.  557. 

(t)  But  if  judgment  be  obtained  on 
a  bail  bond  or  replevin  bond,  the 
plaintiff  may  arrest  the  defendant  on 
the  judgment;  Prendergast  v,  Davis, 
8  Term  Rep.  85. 

(u)  Unless  she  deceitfully  and 
fraudulently  holds  herself  out  to  the 
plaintiff  as  a  feme  sole  in  order  to  ob- 
tain credit ;  Freame  v.  Mitford,  1  Cr.  & 
M.  54 ;  1  Dowl.  16 ;  or  unless  on  a 
bill  which  she  has  given  as  a  feme 
sole ;  Jones  v.  Lewis,  7  Taunt.  55. 

(x)  6  Geo.  4,  c.  16,  s.  1 17,  besides 
the  privilege  given  by  this  statute,  a 
bankrupt  has,  by  virtue  of  the  common 
law,  the  same  privilege  that  witnesses, 
&c.  have  eundo,  morando  et  redeundo  ; 
Arding  v.  Flower,  3  Esp.  Rep.  117 ; 
and  see  Selby  v.  Hills,  1  M.  &  Sc. 
253.  The  act  extends  to  all  debts, 
whether  provable  under  the  fiat  or  not ; 
Darby  v.  Bougham,  5  T.  R.  209 ;  see 
also  Ex  parte  Temple,  2  V.  &  B.  391 ; 
Ex  parte  Parker,  3  Ves.  554 ;  but  the 
act  does  not  extend  to  a  taking  of  the 
principal  by  the  bail,  for  the  bail  are 
not  creditors ;  Ex  parte  Leigh,  1  G.  & 
J.  264.  The  jprivilege  continues  along 
the  whole  of  the  forty-second  day ; 
Ex  parte  Donlevy,  7  Ves.  317  ;  or  the 
whole  of  the  adjournment  day,  if  ad- 
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during  the  forty-two  days,  and  such  further  time  as  shall  be 
allowed  him  for  finishing  his  examination,  provided  he  was  not 
in  custody  at  the  time  of  such  surrender). 

Barristers  (y),  whilst  on  circuit,  or  eundo^  morando  ei  redeundo 
from  the  Court  in  which  they  are  engaged  on  business. 

Parties  and  witnesses  (?),  eundo^  morando  et  redeundo^  from  any 
of  the  Superior  Courts,  Bankruptcy  Court  (a),  Insolvent  Debtors' 
Court  (6),  and  all  inferior  Courts  of  law  (c) ;  and  when  a  cause 
has  been  referred  under  an  order  of  nm  prius,  parties  and  wit- 
nesses are  privileged  as  if  the  same  were  still  before  the 
Court  (d). 

Clergymen  (e),  etsndo,  morando  et  redeundo,  from  performing 
divine  service. 

Aliens  are  not  in  general  privileged  from  arrest;  and  one 
foreigner  may  arrest  another  in  this  country  for  a  debt  which 
accrued  in  a  foreign  country  while  both  resided  there,  and  it 
may  be  done  although  the  law  of  the  foreign  country  does  not 
allow  of  arrest  for  debt  (f), 

A  permanent  privilege  necessarily  prevents  the  issuing  of  a 
capias ;  a  temporary  privilege  prevents  the  execution  only  durante 
privilegio,  and  not  the  issuing. 
Distinction  "^^^^  distinction  is  important  to  the  High  SheriflT,  for  he  would, 
important  to  in  some  cases  of  permanent  privilege,  by  executing  a  capias  incur 
a  fine,  imprisonment  and  even  corporal  punishment ;  if,  for  in-> 
stance,  he  were  to  execute  a  capias  upon  a  member  of  the  royal 
family  (g),  peer,  peeress,  or  a  member  of  the  house  of  com- 


joaroed  to  a  particalar  day ;  Simpton*t 
ea.  Buck,  424 ;  but  if  aiQourned  tine 
die,  then  it  continues  for  the  time  in- 
dorsed on  the  summons  of  the  commis- 
flioners,  not  exceeding  three  calendar 
months  ;  1  Geo.  4,  c.  16,  s.  118;  Et 
parte  Woods,  1  G.  &  J.  76 ;  see  also  1 
B.  &  C.  652 ;  if  the  forty-two  days  be 
expired,  and  the  time  for  surrendering 
be  enlarged,  there  is  no  privilege  during 
the  enlarged  time;  16  Yes.  1 ;  except 
the  common  law  privilege,  eundo,  mo- 
rando et  redeundot  from  the  meeting. 
The  privilege  from  arrest  is  derivM 
from  the  statute,  therefore  any  neglect 
of  the  commissioners  cannot  deprive 
him  of  it;  Priee*t  ca.  8  B.  &  B.  23. 

(y)  lAintUy  v.  Nathaniel,  2  Dowl. 
51  i  Pitt  V.  Coombt,  3  W.  &.  M.  212. 


(>)  Whether  compelled  to  attend  or 
not;  Meekins  v.  Smith,  1  H.  Bl.  636; 
and  a  slight  deviation  is  not  material, 
3  N.  &  M.  tupra, 

(a)  Selby  v.  HilU,  8  Bing.  166. 

(6)  Willingham  v.  Matthewt,  6 
Taunt.  356. 

(c)  Com.  Dig.  PnviUge(A.)i  Wat- 
ten  V.  Reet,  4  Moore,  34. 

(d)  Randall  v.  Gumey,  3  B.  &  Al. 
252. 

(«)  See  9  Geo.  4,  c.  31,  s.  23,  and 
Goddard  v.  HarrU,  7  Bing.  320. 

(/)  Dela  Vega  v.  Vianna,  1  B.  & 
Ad.  284,  overruling  Melan  v.  Duke  de 
Fitijamet,  1  B.  &  P.  138  ;  see  also 
Trimley  v.  Vignier,  1  Bing.  N.  C.  151. 

(g)  If  a  peer  be  arrested,  the  Court 
or  a  judge  will  discharge  him  upon 
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mons  (A),  he  might  be  coinniitted  by  the  house  of  lords  or  com- 
mons for  a  breach  of  privilege  (t).     So  for  arresting  an  ambas-  CoDie- 
sador  or  his  domestic,  not  only  the  Sheriff  and  his  officer,  but  2m"^Q^  ^^ 
also  the  plaintiff,  at  whose  suit  the  process  issued^  and  his  at-  ambassador 
tomey,  would  be  subject  to  fine,  imprisonment  and  corporal  ^^^"^^ 
punishment,  provided  the  name  of  such  servani  has  been  pro- 
perly registered  at  the  office  of  the  Secretary  of  State,  and  from 
thence  transmitted  to  the  office  of  the  Sheriffs  of  London  and 
Middlesex  (k). 

But  although  liable,  as  above  suggested,  the  better  opinion  But  not 
seems  to  be^  that  the  Sheriffs  would  not  be  liable  in  trespass  for  l^^jl^ 
executing  a  capias  upon  an  individual  so  privileged  {I) ;  whether  j„  ^^  j^^ 
he  would  be  liable  in  case  or  not,  even  if  he  was  influenced  by  dedd^ 
improper  motives  in  executing  it  upon  a  person  whom  he  knew 
to  be  so  privileged,  has  never  been  decided  (m). 

He  may  arrest,  but  he  is  not  obliged  to  arrest  a  privileged  Whether  he 
person ;  if  he  chooses  to  take  the  truth  of  the  facts  upon  himself  ^."^^  "' 
and  refuse  to  execute  the  writ,  he  may  do  so,  and  the  facts  con-  perma- 
stituting  the  privilege  (if  true)  will  be  a  good  return ;  if  false,  °m°^P"' 
he  will  be  answerable  for  his  false  return ;  if  there  be  any  doubt 
then  the  Sheriff  should  execute  the  writ,  (except  as  above-men- 
tioned where  he  might  be  summarily  or  by  indictment  punished 
for  it,)  for  it  is  a  plaintiff's  business  to  take  care  how  he  issues 
his  writ,  and  not  that  of  the  Sheriff's ;  and  if  the  plaintiff  deliver 
it  to  the  Sheriff  he  takes  all  the  responsibility  upon  himself. 

As  to  any  case  of  temporary  privilege  the  Sheriff  is  not  obliged  A  person 

temporarily 

privileged. 

afmlication  for  that. purpose,  and  they  (t)  So  by  the  9  Geo.  4,  c.  31,  s.  23, 

will  Dot^  upon  such  application,  enter  a  party  arresting  a  clergyman  durante 

into  the  right  to  his  title.    The  privi-  pnvilegeo,  with  knowlrage,  would  be 

lege  of  an  Irith  peer  is  pnm&  facie  guilty  of  a  misdemeanor, 

established ;  Story  v.  Birmingham,  3  (fc)  As  to  the  form  of  affidavit  for 

P.  &  R.  488 ;  sed  vide  Davies  v.  Ren-  discharge  of  an  ambassador's  servant^ 

dlesham,  7  Taunt.  679.    Aa  to  a  Scotch  see  Fisher  ▼.  Begrez,  1  Dowl.  688. 

rr,  see  Digby  y.  Stirling,  1  M.  &  (/)    TarUon  v.  Fither,  2  Dougl. 

116 ;  1  Dowl.  P.  C.  248,  S,  C. ;  Rep.  676,  ante,  p.  7  ;  and  see  Noel  v. 

bis  being  a  peer  and  having  acted  as  Isaac,  1  C.  M.  &  R.  763. 

such  is  sufficient.  (m)    Tarleton    v.  Fisher,  sujtra ; 

(h)  If  an  M.  P.  be  arrested  during  Lloyd  v.  Wood,  5  Adol.  &  £•  232 ; 

the  period  of  his  privilege,  on  the  pro-  ante,  p.  7 ;  and  WhalUy  v.  Pejpper,  7 

duction  of  his  return  of  his  writ  of  C.  &  P.  506 ;  Lucas  v.  Nockells,  M) 

election,  the  Court  or  a  judge  will  dis-  Bing.  Rep.  157 ;  3  M.  &  Sc.  650 ; 

chaige  him.  Oakes  v.  Wood,  2  M.  &  W.  791. 
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in  any  manner  to  respect  it  (n) ;  and  the  only  remedy  the  person 
arrested  has  is  by  application  for  his  discharge  out  of  custody, 
and  that  the  bail  bond  (if  any)  may  be  cancelled. 

Having  so  far  considered  the  nature  of  privilege  from  arrest 
and  the  Sheriff's  duties  and  liabilities  thereon,  we  now  proceed 
to  consider  the  following  questions: — 1.  By  process  from  what 
Courts  a  man  may  be  arrested ;  2.  In  what  form  of  action  ;  3. 
The  amount  of  debt  or  damages  for  which  a  man  may  be  ar- 
rested ;  4.  The  mode  of  obtaining  an  arrest ;  5.  The  mode  of 
obtainihg  a  discharge. 

1.  A  man  may  be  arrested  on  mesne  process  issuing  out  of 
the  Queen's  Bench,  Common  Pleas,  Exchequer,  or  out  of  the 
Palatine  Courts  of  Lancaster  or  Durham  (o),  but  not  out  of  any 
inferior  Court  whatsoever. 

The  judges  of  the  Palatine  Courts  of  Lancaster  and  Durham 
have  power  to  order  an  arrest  subject  to  the  following  conditions 
or  provisoes : — "  that  no  order  or  other  proceeding  under  this 
act  made  by  any  justice  or  justices  of  the  said  Court  of  Common 
Pleas  of  the  county  palatine  of  Lancaster,  or  the  Court  of  Pleas 
in  the  county  palatine  of  Durham,  shall  be  valid  or  effectual 
except  made  in  open  Court  on  one  of  the  court  or  return  days  of 
the  same  Court,  or  except  such  justice  or  justices  shall  be  also  a 
judge  or  judges  of  one  of  the  said  Courts  at  Westminster." 
There  is  also  an  additional  proviso  as  to  the  Court  of  Pleas  of 
Durham,  viz.  '<  that  no  order  directing  any  person  or  persons  to 
be  held  to  bail  under  this  act^  nor  any  order  for  discharging  out 
of  custody  any  person  or  persons  arrested  under  this  Act,  shall 
be  made  by  any  justice  or  justices  of  the  Court  of  Pleas  in  the 
county  palatine  of  Durham,  who  shall  not  be  a  judge  or  judges 
of  one  of  the  said  Courts  of  common  law  at  Westminster  (p)." 

Id  what  S*  As  to  the  form  of  action.     The  words  of  the  third  section 

form  of  ac-    are,  **  in  any  action  in  any  of  her  majesty's  superior  Courts  of 
tion  an  ar- 
rest may  be   ~  ~~~ 
made.                (n)  Crotsley  v.  Shaw,  2  W.  Bl.           (p)  1  &  2  Vict.  c.  116,  s.  21.    All 

1087 ;  1  Salk.  1 ;  Sherwood  v.  Benum,  or  any  of  the  judges  of  the  Courts  at 

4  Taunt.  631.  Westminster  may  be  appointed  by  her 

(o)  The  Palatine  Courts  of  Durham  Majesty  as  judges  ot  the  Common 

and  Lancaster  are  superior  Courts  -,  Pleas  at  Lancaster ,  4  &  5  Will.  4, 

Peacock  v.  Bell,  1  Sauud.  Rep.  73.  c.  62,  s.  24. 
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law  at  Westminster  in  which  the  defendant  is  now  liable  to  arrest, 
whether  upon  the  order  of  a  judge  or  witliout  such  order ;"  in 
actions  on  the  case^q)^  trover  (r),  trespass  («),  or  detinue  (Of 
the  defendant  would  have  been  holden  to  bail  by  a  judge's 
order^  and  consequently  may  be  so  still  if  about  to  quit  Eng- 
land. As  regards  the  action  of  assumpsit ^  the  rule  was,  that 
when  the  cause  of  action  was  a  debt  or  money  demand,  as  con- 
tradistinguished from  unliquidated  damages,  the  defendant  might 
have  been  holden  to  bail  as  of  course ;  but  when  the  action  was 
for  unliquidated  damages — damages  which  could  not  be  ascer- 
tained with  certainty  by  mere  calculation — a  judge's  order  was 
required  ;  so  that  whether  it  be  indebitatus  assumpsit  or  special 
assumpsit  for  unliquidated  damages,  (as  in  the  former  case  ar- 
rest was  allowable  as  of  course  without  a  judge's  order,  and  in 
the  latter  allowable  by  a  judge's  order,)  an  arrest  is  allowable 
at  this  day  without  reference  to  the  species  ;  the  recent  statute 
seemingly  in  this  respect  making  this  difference  only,  namely, 
that,  in  addition  to  the  facts  previously  necessary  for  a  sufficient 
affidavit,  the  defendant's  being  about  to  quit  England  must  be 
stated  and  sworn  to.  And,  for  the  same  reason,  a  person  can- 
not be  arrested  for  goods  bargained  and  sold  (u),  or  for  goods 
sold  and  not  delivered  (x),  nor  for  a  penalty  (^),  because  he 
could  not  have  been  arrested  before,  it  seems,  either  by  or  with- 
out a  judge's  order. 

In  debt  (z)  on  simple  contract,  for  the  same  reasons,  the  de- 
fendant might  have  been  and  consequently  may  now  be  ar- 
rested ;  in  debt  on  an  award  the  defandant  may  be  arrested  (a) ; 
or  on  a  statute  which  expressly  authorizes  an  arrest  (b)  ;  or  on 
remedial  statutes,  as  on  the  9  Anne,  c.  14,  or  on  4  Geo.  2,  c.  28, 
for  double  rent  for  holding  over,  (but  not  on  penal  statutes 
unless  expressly  authorized  (c).)  On  bonds  conditioned  for  the 
payment  of  money,  or  conditioned  for  the  performance  of  cove- 

(g)  Haddenoick  v.  Catmur,  Barnes,  (y)  Wildey  v.   Thornton,  2  East, 

61  ;  see  also  T.  Raym.  74.  409. 

(r)  1  Taunt.  203  ;  R.  H.  48  Geo.  3.  (s)  7  &  8  Geo.  4.  c.  71 ,  s.  1. 

(»)  1  Sell.  Pr.  36.  (a)  Anon,  1  Dowl.  P.  C.  5. 

(0  Sutton  V.  Oswald,  1  Dowl.  P.  (6)  Holland  v.  Bothmar,  4  T.  R. 

C.  348.  228,  678. 

(u)  Hopkins  v.  Vaughan,  12  East,  {c)  1  Ch.  Archb.  133,  and  cases 

398.  there  cited. 

(x)  Loisada  v.  Moryouple,  1  Biog. 
367. 


soft  EXECUTION  OF  WRITS, 

nants  (c? ),  or  a  promise  to  marry  (^),  or  tbe  like,  the  defendant 
may  be  arrested ;  but  in  actions  on  bail-bonds,  replevin-bonds, 
and  recognizances  of  bail,  the  defendant  cannot  be  holden  to 
bail  (/)•  On  judgments  of  the  superior  or  inferior  Courts  the 
defendant  may  be  arrested,  provided  the  original  cause  of  action 
is  such  that  the  defendant  might  have  been  holden  to  bail  for 
it(^) ;  and  for  the  whole  or  for  a  balance  only  where  part  has 
been  levied  by  a  fi.  fa.,  whether  the  fi.  fa.  has  been  returned  or 
not  (A),  and  the  defendant  may  arrest  the  plaintiff  where  he  has 
obtained  judgment,  as  well  as  ^  converso  (t). 

In  covenant  the  defendant  may  be  arrested  when  the  covenant 
is  for  the  payment  of  a  sum  certain  (k). 

Amount  of  ^*  '^^^  words  of  the  third  section  applicable  hereto  are,  *'  if 
debt  for  *  •  *  gueh  plaintiff  has  a  cause  of  action  against  the  defendant 
son  can  be'  ^^  defendants  to  the  amount  of  twenty  pounds  or  upwards,  or  has 
holden  to  sustained  damage  to  that  amount,  *  *  it  shall  be  lawful,  &c."  to 
^  *  arrest  him  or  them,  if  there  is  probable  cause  for  believing  that 

the  defendant  or  any  one  or  more  of  the  defendants  is  or  are 
about  to  quit  England,  unless  he  or  they  be  forthwith  appre- 
hended ;  so  that  201.  is  the  minimum  arrestable  amount ;  and 
this  section  is  strictly  confined  to  her  majesty's  superior  Courts 
of  law  at  Westminster  ;  whether  201,  is  the  minimum  arrestable 
amount  in  the  counties  palatine  (which  are  superior  Courts  as 
Amount  in    well  (/)  )  remains  to  be  considered.     By  the  7  &  8  Geo.  4,  c.  71, 
the  Palatine  g^  7^  j^  is  enacted,  "  that  no  Sheriff  or  other  officer  within  the 
Lancaster     said  principality  [of  Wales,]  or  the  counties  palatine  of  Chester^ 
and  Dur-      Lancaster,  or  Durhanif  shall  upon  any  mesne  process  issuing  out 
of  any  of  his  majesty's  Courts  of  record  at  Westminster,  after  the 
said  first  day  of  August,  arrest  or  hold  any  person  to  special 
bail,  unless  such  process  shall  be  duly  marked  and  indorsed  for 
bail  in  a  sum  not  less  than  fifty  pounds,"    As  regards  fVales  and 
Chesfnre,  this  section  was  virtually  repealed  by  the  1 1  Geo.  4, 
and  I  Will.  4,  c.  70,  and  since  then  201,  and  not  501,  was  the 


(d)  Anderson  v.  Bell,  2  Cr.  &  J.  (g)  See  Lewit  ▼.  Pottle,  4  T.  R. 
630.  570. 

(e)  Kirk  V.  Strickland,  VoMfil  449,  (h)  Green  v.  Elgee,  3  B.  &  Ad. 
as  the  penalty  in  such  a  case  is  the  437. 

debt  in  law,  being  in  the  nature  of  li-  (i)  Lewis  v.  Pottle,  4  T.  R.  670. 

quidated  damaga,  (k)  R.  £.  5  Geo.  2. 

(/)  Brandon  v.  Bobson,  6  T.  R.  (<)  Ante,  p.  300. 

336. 
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sum  foE  which  a  defendant  might  have  been  holden  to  bail 
therein  ;  but  until  the  1st  day  of  October,  a.  d.  1838,  501,  was 
the  arrestable  amount  in  the  counties  palatine  of  Lancaster  and 
Durham;  it  remains  then  to  consider  how  far  the  former  of 
these  statutes  is  affected  by  the  drd  and  21st  sections  of  1  &  2 
Vict.  c.  110. 

By  section  3,  it  is  clear  that  no  person  can  be  arrested  or 
holden  to  bail  now  who  could  not  be  so  before,  by  or  without  a 
judge's  order  ;  consequently  a  person  who  could  not  before  by 
a  process  issuing  out  of  the  Courts  at  Westminster  have  been 
holden  to  bail  for  less  than  50/.,  cannot  be  holden  to  bail  for 
less  at  this  day.  Assuming  this  view  of  the  case  to  be  correct, 
the  7  &  8  Geo.  4,  c.  71,  s.  7,  is  still  unrepealed,  and  that  no  per- 
son can  be  holden  to  bail  in  the  counties  palatine  of  Lancaster 
and  Durham  on  process  issuing  out  o£  any  of  the  Courts  at 
Westminster  for  a  debt  less  in  amount  than  50/. 

With  regard  to  process  issuing  out  of  the  Palatine  Courts,  it 
would  seem  to  follow  (as  the  judges  of  those  Courts  by  sect.  21 
have  the  like  powers  as  the  judges  of  the  superior  Courts  at 
Westminster,  with  regard  to  process  issuing  out  of  the  latter 
Courts,)  that  50L  and  not  20L  is  the  minimum  arrestable 
amount. 

4.  As  to  the  mode  of  obtaining  an  arrest,  section  $  states,  '*  if  How  to  ob- 
a  plaintiff  in  any  action,  &c.  shall,  by  the  affidavit  of  himself  or  of  ^^^  *  c*" 
some  other  person,  show  to  the  satisfaction  of  a  judge  of  one  of 
the  said  superior  Courts,  that  such  plaintiff  has  a  cause  of  action 
against  the  defendant  or  defendants  to  the  amount  of  20/.,  or 
has  sustained  damage  to  that  amount,  and  that  there  is  probable 
cause  for  believing  that  the  defendant  or  any  one  or  more  of  the 
defendants  is  or  are  about  to  quit  England,  unless  he  or  they 
be  forthwith  apprehended;"  the  first  step  therefore  is  to  pro- 
vide an — 

Affidavit, 

In  the  Q.  B.  [or  «  C.  P."  or  "  E.  P."] 

C  G,  P.  Plaintiff, 
Between  <  and 

(  C.  W.  Defendant. 
G.  P.  of ,  —  (m),  maketh  oath  and  saith,  that  C.  W.  before  and 

(m)  By  a  rule  of  Hil.  T.  2  Will.  4,     judge  of  any  of  the  Courts  of  K.  B., 
r*  4,  "  an  affidavit  sworn  before  a      C.  P.  or  Exchequer,  shall  be  received 
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at  the  time  of  the  oonunencement  of  this  mat  (n)  vm  and  fttill  ia  joatly  and 
truly  indebted  to  this  deponent  in  £  for  goods  before  then  sold  and 

delivered  by  this  deponent  to  the  said  C.  W,  at  his  request,  {or  whatever 
else  may  be  the  caute  of  action] :  and  this  deponent  ftirther  saith,  that  the 
said  C.  W.  now  is  a  captain  actually  serving  in  her  Majesty's  regiment 
of  the  line,  and  did,  on  the  dav  of  ,  a.  d.  1839,  receive  orders 

to  proceed  without  delay  along  witn  his  regiment  to  parts  beyond  the 
jurisdiction  of  this  Court,  namely,  to  Quebec,  in  North  America  (o) ;  and 
this  deponent  further  saith  that,  for  the  reason  aforesaid,  he  verily  believes 
that  unless  the  said  C.  W.  be  forthwith  apprehended  he  will  quit  England* 
Sworn,  &c. 

If  it  be  sworn  before  a  commissioner  of  the  Court  out  of  which 
the  process  shall  issue  (p). 

Sworn  at  A,  in  the  county  of  W. 
the  day  of  a.  d.  1838,  before 
me,  a  commissioner  for  taking  affi- 
davits in  the  Court  of 

W,M. 


in  the  Court  to  which  such  judge  be- 
longs, though  not  entitled  of  that 
Court;  but  not  in  any  other  Court, 
unless  entitled  of  the  Court  in  which 
it  is  to  be  used."  But  it  would  appear 
from  several  authorities,  that  if  it  ap« 
pear  on  the  face  of  the  affidavit  to  be 
sworn  before  a  competent  commis- 
aioDer  it  will  suffice,  though  not  en* 
titled  in  any  Court ;  see  Urquart  v. 
Dick,  3  Dowl.  17,  n.  Before  the  re- 
oent  statute  it  was  not  to  be  entitled 
in  any  cause,  but  as  there  is  now  a 
cause  in  Court  when  the  affidavit  is 
made,  it  might  perhaps  be  so  entitled 
without  prejudice. 

The  place  of  abode  and  addition 
(H.  T.  2  Will.  4,  r.  5.)  of  anjr  person 
making  an  affidavit  shall  be  inserted 
therein,  hut  the  addition  of  the  de- 
fendant nor  the  plaintiff,  if  not  the 
deponent,  need  not  be  stated.  The 
christian  and  surname  of  the  defend- 
ant most  be  staled  in  full,  except  in 
written  instruments,  when  it  is  excu- 
sable, after  due  diligence  has  been 
used  to  obtain  knowledge  of  the  proper 
name ;  H.  T.  2  W.  4,  r.  32  ;  it  may 
be  sworn  in  the  Court  or  before  any 
judge  of  the  Court  out  of  which  the 
process  shall  issue  (and  seemingly  in 
which  the  action  is  pending) ;  or  before 
a  commissioner  of  such  Court  in  Eng- 
land, Scotland  or  Ireland  (3  &  4  Will. 
4,  c.  42)  ;  or  before  the  officer  issuing 


the  process  or  his  deputy,  provided 
such  deputy  be  a  deputy  for  issuing 
process,  and  not  merely  for  takin? 
affidavits;  1  Ch.  Archb.  146,  and 
cases  cited ;  if  sworn  before  a  person 
having  no  authority  to  take  it,  it  would 
be  a  nullity ;  Sharp  v.  Johnson,  4 
Dowl.  324 ;  it  may  be  made  in  a  fo* 
reign  country  ;  but  if  sworn  abroad, 
not  only  the  person's  signature  to  the 
jurat,  out  also  his  authority  to  admi- 
nister the  oath  and  take  the  aiBdavit, 
must  be  verified  by  an  affidavit  to  be 
made  in  this  country  ;  French  v.  Bel- 
lew,  1  M.  &  3.  302. 

(n)  Larchin  v.  Willan,  4  M.  & 
W.  351  ;  the  place  of  abode  and  addi' 
tion  must  be  insertCKl ;  Hil.  Term.  2 
Will.  4.  As  the  application  for  the 
writ  cannot  now  be  made  until  after 
the  teste  of  the  summons,  this  part  of 
the  affidavit,  although  not  perhaps  in- 
dispensably requisite,  should  be  in« 
serted  i  majori  eauteld, 

(o)  Deponent's  reasons  for  believing 
that  the  debtor  is  about  to  quit  Eng- 
land must  be,  according  to  the  fact, 
set  out  at  length,  that  the  judge  may 
decide  upon  their  sufficiency,  see  ante, 
"  Ne  exeat  regno,"  p.  292. 

(p)  The  affidavit  is  usually  swora 
before  the  officer  who  issues  the  pro- 
cess ;  but  it  may  be  sworn  in  Court 
or  before  a  judge  or  comrois^oner  of 
the  Court. 
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In  Seailand  or  IreUmd  (9  4*  4  WUl.  4,  c.  42,  s.  42.) 

Sworn  at  in  the  kingdom  of  Scot- 

land the,  &:c.  before  me,  &c.  in  the  Comrt 
of  Q.  B.  in  England.  W.  M, 

By  a  foreigner  when  interpreted  to  him. 

Sworn  at,  &c.  by  the  deponent  A.  £.,  the 
contents  of  the  affidavit  navine  been  first 
explained  to  him  in  the  language  by 

£.  F.  of  who  was  first  sworn  dmy  to 

interpret  the  same  before  me. 

W.M. 

Interpreter's  Oath. 

You  swear  that  you  will  truly  interpret  and  explain  this  affidavit  to  the 
deponent  A.  B. 

So  help  you  God. 

As  before  observed  no  alteration  seems  to  be  made  by  the  Bequisites 
recent  statute  in  the  form  or  substance  of  the  affidavit,  except  °^  affidavit. 
in  tbe  additional  facts,  constituting  the  probable  cause  of  the  de- 
fendant's being  about  to  quit  England. 

Whether  the  part  of  the  affidavit  which  states  that  the  debt 
was  due  before  and  at  the  time  of  the  commencement  of  the 
suit,  be  indispensably  necessary  or  not,  seems  doubtful ;  in  the 
precedent  it  is  inserted  e  majori  cauteld. 

It  might  have  been,  and  may  still  be,  made  by  the  plaintifiP  By  whom 
himself,  or  by  any  third  person  who  can  swear  to  the  debt ;  and  ™ade. 
if  made  by  a  third  person,  it  is  not  necessary  to  show  any  con- 
nection between  himself  and  the  plaintifr(n). 

The  affidavit  must  in  general  be  positive  as  to  the  existence  Mvat  be 
of  the  debt  or  cause  of  action,  and  not  argumentative  (o) ;    but  posi^^^* 
when  it  is  impossible  to  swear  positively  to  the  debt,  as  where  Exceptions, 
the  plaintiff  sues  in  autre  droit  (p),  or  as  assignee  of  a  bankrupt, 
swearing  to  his  belief,  or  swearing  '*  as  appears  by  the  bank- 
rupt's books,  and  as  he  verily  believes,"  it  will  be  sufficient  (}); 
so  in  the  case  of  an  assignee  of  a  bond  or  the  like,  he  may  swear 
**  to  the  best  of  his  knowledge  and  belief"  (r).    So  where  the 
cause  of  action  arose  from  the  nonpayment  of  bills  in  India,  the 


(n)    Holliday  v.  Latm,  3  Biog.  (p)  Sheldon  v.  Baker,  1  T.  R.  87 ; 

N.   C.  541  i   Short  v.   Campbell,   3  Boche  v.  Carey,  2  W.  Bl.  850. 

Dowl.  487.  (q)  Lowe  v.  Farley,  1  Ch.  Rep.  92. 

(o)  Wheeler  v.  Copehnd,  5  T.  R.  (r)    Cresswell  v.   Lovell,  8  Term 

364.  Rep.  418. 
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parties  swearing  that  they  were  not  paid  '*  to  Ais  knomledge  and 

belief*  in  India  or  elsewhere,  was  holden  sufficient  («). 

Most  show        The  affidavit  must  also  show  a  good  came  of  action.    Thus  an 

a  good  cause  ^if^AnviX.  for  interest,  without  showing  some  express  contract  to 
of  action.  '  ^     ^  ,     ®  * 

pay  interest,  or  that  it  is  otherwise  claimable  as  a  debt,  would 
be  insufficient  (^).  An  affidavit  upon  an  agreement  to  marry 
the  plaintiff  under  a  penalty,  not  showing  the  consideration  for 
the  promise  to  the  plaintiff,  would  be  insufficient  (u) ;  so  wherever 
it  appears  that  there  is  a  condition  precedent  to  be  performed 
before  holding  the  defendant  to  bail,  the  performance  of  it  must 
be  stated  (x) ;  so  an  affidavit  that  the  defendant  is  indebted  to 
the  plaintiff  for  goods  sold  and  delivered,  omitting  to  state  *'  by 
the  plaintiff  to  the  defendant,"  would  be  insufficient  (y). 

Must  be  so        And  the  cause  of  action  must  be  stated  with  such  certainty  that 
ceitain  that  perjury  may  be  assigned  upon  it  if  untrue ;  therefore  an  affidavit 

pegury  can    '^•'•^  ..  *^.  .. 

be  assigned  that  defendant  in  indebted,  instead  of  t^  indebted,  is  insufficient 
upon  it-        and  bad  (2). 

Must  be  ^^®  affidavit  must  be  single,  and  must  not  contain  two  causes 

single.  of  action,  which  cannot  be  joined  in  the  same  declaration  (a) ; 

but  several  offences  committed  by  the  same  defendant  under  a 

penal  statute  may  be  joined  (6). 

Must  cor-  The  affidavit  should  also  correspond  with  the  form  of  the  ac- 

'^th'^h  ^^^"  ^^^°  pending,  that  is,  with  the  writ  of  summons  previously 

form  of  ac-  issued  (c). 
tion  pend- 

'°^'  By  sect.  3  it  is  enacted  (as  regards  the  capias)  that  "  it  shall 

'  be  lawful  for  such  judge,  by  a  special  order,  to  direct  that  such 
defendant  or  defendants  so  about  to  quit  England  shall  be  held 
to  bail  for  such  sum  as  such  judge  shall  think  fit,  not  exceeding 
the  amount  of  the  debt  or  damages ;  and  thereupon  it  shall  be 
lawful  for  such  plaintiff,  within  the  time  which  shall  be  expressed 

(s)  HobsoK  V.  Campbell,  1  H.  Bl.  224 ;  see  also  Fricke  ▼.  PooU,  9B.  & 

245.  C.  543 ;  2  East,  453. 

(t)  Callum  V.  Leewn^  2  Com.  406;  (a)  Dean  and  Chapter  of  Exeter  ▼. 

Drake  v.  Harding,  4  Dowl.  34.  Scagell,  6  T.  R.  688 ;  4  T.  R.  697  ; 

(tt)  M'Pherton  v.  Lovel,  1  B.  &  C.  6  Burr.  Rep.  2690;  Tidd,  188. 

108.  (b)  Holland  v.  Bothmar,  4  T.  R. 

(x)  Elworthy  v.  Maunder,  5  Bing.  228. 

295.  (e)  Richards  v.  Sttuirt,  10  Bing. 

(y)  Young  v.  Gatnm,  2  M.  &  S.  319  ;  see  also  Green  v.  EUie,  3  B.  & 

603.  Adol.  437. 

(t)  lUeks  V.  Groneman,  2  Wils. 
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in  sueh  order/  but  not  afterwards,  to  sue  out  one  or  more  writ 
or  writs  of  capias,  into  one  or  more  different  counties,  as  the 
case  may  require,  against  any  such  defendant  so  directed  to  be 
held  to  bail,  which  writ  of  capias  shall  be  in  the  form  contained 
in  the  schedule  to  this  act  annexed,  and  shall  bear  date  on  the 
day  on  which  the  same  shall  be  issued :  provided  always  that 
the  said  writ  of  capias,  and  all  writs  of  execution  to  be  issued 
out  of  the  superior  courts  of  law  at  Westminster,  into  the  counties 
palatine  of  Lancaster  and  Durham,  shall  be  directed  to  the  chan- 
cellor of  the  county  palatine  of  Lancaster,  or  his  deputy  there, 
or  to  the  chancellor  of  the  county  palatine  of  Durham,  or  his 
deputy  there."  Four  points  are  observable  in  this,  namely ; 
1.  The  amount  for  which  defendant  is  to  be  held  to  bail;  2. 
The  time  of  issuing  a  capias ;  3.  Its  teste ;  4.  Its  direction. 
All  of  which  are  so  well  explained  in  the  section  itself,  as  to 
need  no  further  comment. 

Wiit  of  Capias. 

Victoria,  &c.  to  the  Sheriff  of  lor  "  to  the  constable  of  Dover 

Castle,''  or  "  to  the  mayor  and  bailifl^  of  Berwick-upon-Tweed,  or  as  the 
case  may  he]^  greeting. 

We  command  you  that  you  omit  not  by  reason  of  any  liberty  in  your 
bailiwick,  but  that  you  enter  the  same,  and  take  C.  D.  if  he  shaU  be 
found  in  your  bailiwick,  and  him  safely  keep  until  he  shall  have  given 
you  bail,  or  made  deposit  with  you  according  to  law,  in  an  action  on  pro- 
mises [or  "  of  debt,"  &C.3  at  the  suit  of  A,  JB.,  or  until  the  said  C.  D. 
shall  by  other  lawful  means  be  discharged  from  your  custody.  And 
we  do  further  command  you  that  on  execution  hereof  you  do  deliver  a 
copy  hereof  to  the  said  C.  D.  And  we  hereby  require  the  said  C.  D. 
to  take  notice,  that  within  eight  days  after  the  execution  hereof  on  him, 
inclusive  of  the  day  of  such  execution,  he  should  cause  special  bail  to 
be  put  in  for  him  in  our  Court  of  to  the  said  action,  and  that  in 

default  of  so  doing  such  proceedings  may  be  had  and  taken  as  are  men- 
tioned in  the  warning  written  or  indorsed  hereon.  And  we  do  further 
command  you,  that  immediately  after  the  execution  hereof  you  do  return 
this  writ  to  our  said  Court  of  ,  together  with  the  manner  in  which 

you  shall  have  executed  the  same,  and  the  day  of  the  execution  thereof; 
or  if  the  same  shall  remain  unexecuted,  then  that  you  do  so  return  the 
same  at  the  expiration  of  one  calendar  month  from  the  date  hereof,  or 
sooner  if  you  shall  be  thereto  required  by  order  of  the  said  Court,  or  by 
any  judge  thereof.     Witness  at  Westminster,  [or  as  the  case 

may  6e,]  the  day  of 

Memorandum  to  he  subscribed  to  the  Writ, 

This  writ  is  to  be  executed  within  one  calendar  month  from  the  date 
thereof,  including  the  day  of  such  date,  and  not  afterwards. 

A  Warning  to  the  Defendant, 

If  a  defendant,  having  giving  bail  on  the  arrest,  shall  omit  to  put  in 
special  bail  as  required,  the  plaintiff  may  proceed  against  the  sheriff  or  on 
the  bail  bond. 
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Indorsements  to  be  made  on  the  Writ. 

Bail  for  poaods  by  oider  of  [naming  the  judge  making  the  ontfef,] 

dated  this  day  of 

This  writ  was  issued  by  £.  F,  of  attorney  for  the  plaintiff  [or 

"  plaintifb'*]  within  named. 

Or, 

This  writ  was  issued  in  person  by  the  plaintiff  within  named,  who  re- 
sides at  [mention  the  city^  town,  or  parish,  and  also  the  name  of  the 
hamlet,  street,  and  number  of  the  house  of  the  plaintiff* s  residence,  if  any 
such  there  6e.] 

Warrant  to  Arrest  (d\ 

Westmoreland,  to  wit  G.  A,  Esq.,  Sheriff  of  the  county  aforesaid. 
To  T,  D.  and  W,  B,,  my  bailifis,  greeting :  By  virtue  of  the  Queen's 
writ  of  capias,  to  me  directed,  I  command  each  and  ever}*  of  you,  jointly 
and  severally,  that  you  omit  not,  by  reason  of  any  liberty  in  my  baiuwick, 
but  that  you  enter  the  same  and  take  C.  W.  if  he  shall  be  found  in  my 
bailiwick,  and  him  safely  keep  until  he  shall  have  given  me  bail,  or  made 
deposit  with  me  according  to  law,  in  an  action  on  promises,  at  the 
suit  of  G.  P.,  or  until  the  said  C  W.  shall,  by  other  lawful  means,  be 
discharged  from  my  custody;  and  I  do  further  command  each  and  every 
of  you  jointly  and  severally,  that  on  execution  hereof  you  do  deliver  to 
him  a  copy  of  the  said  writ  herewith  delivered  to  you :  and  I  do  further 
command  you,  that  immediately  after  the  execution  hereof  you  do  certify 
to  me  the  manner  in  which  you  shall  have  executed  the  same,  and  the 
day  of  the  execution  hereof,  so  that  I  may  return  the  same  to  her  Mi^es^'s 
said  Court,  or  that,  if  the  same  shall  remain  unexecuted,  then  that  you 
do  so  return  this  my  warrant  at  the  expiration  of  one  calendar  month  mun 
the  date  of  the  said  writ,  or  sooner  if  thereto  required.  Dated  the 
day  of  ,  1839. 

[Seal  of  Office,']  G.  A.  Esq.  High  Sheriff. 


(d)  llie  sheriff  himself  may  persoo- 
ally  execute  the  writ,  and  so  may  his 
Under-sheriff,  without  warrant ;  Dalt. 
103 ;  but  it  is  usually  executed  by  a 
bouod- bailiff,  under  sod  by  virtue  of  a 
warrant,  stating  the  cause  of  action, 
the  sum  for  which  the  defendant  is  to 
be  holdoD  to  bail,  and  at  whose  suit. 

If  directed  to  two  or  mon  Jointly 
and  sevrrally,  any  one  may  execute 
the  writ;  but  if  directed  to  them 
jointly t  all  must  be  acting  in  the  ar- 
rest, otherwise  it  will  be  illegal ;  2 
Taunt.  Rep.  161 ;  Co.  Litt.  181  b. 

So  if  it  be  directed  to  A.  B,,  and 
after  it  is  issued  A,  B.  insert  the  name 
of  C.  D. ;  Honsin  v.  Barrow,  6  Term 
Rep.  122 ;  or  if  any  part  of  it  be  left 
blank,  and  after  it  is  issued  filled  up ; 
BunUm  v.  Fyrn,  2  Wils.  47;  tbe 
warrant  is  void,  and  every  arrest  upon 
it  illegal. 

No  Sheriff  shall  issue  blank  war- 
rants upon  pain  of  severe  punishment 


and  fine ;  R.  E.  15  Car.  2 ;  nor  shall 
he  issue  a  warrant  to  any  of  his  offi- 
cers to  arrest  or  attach  any  person 
until  a  writ  shall  have  first  been  de^ 
Uvered  to  him;  R.  M.  1654,  10/. 
penalty  ;  nor  can  a  bailiff  justify  an 
arrest,  unless  he  had  received  the  war- 
rant at  the  time  of  the  arrest;  4  Bac. 
Abr.  452 ;  Green  v.  Jomm,  1  Saund. 
295,  n.  5 ;  Hall  v  Roche,  8  Term 
Rep.  188. 

The  day  and  year  set  down  on  the 
writ  must  also  be  set  down  on  the 
warrant,  under  the  penalty  of  lOt ;  6 
Geo.  1,  c.  25,  s.  53 ;  it  must  also  be 
subscribed  or  indorsed  with  the  name 
of  the  attorney,  clerk  in  Court,  or  so- 
licitor, by  whom  the  process  is  issued ; 
2  Geo.  2,  c.  23. 

A  l>ound-bailiff  need  not  show  the 
warrant,  unless  demanded ;  a  special 
bailiff  must,  Cro.  Jac.  485 ;  Hall  v. 
Boche,  8  Term  Rep.  188. 
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Mandate  to  Sheriff  in  County  Palatine  of  Lancaster. 

Ckarlett  Lord  Holland,  Chancellor  of  the  Duchy  of  Lancaster,  to  the 
Sheriff  of  Lancaster,  greeting :  We  command  you  that  you  omit  not  by 
reason  of  any  liberty  in  your  bailiwick,  but  that  you  enter  the  same  and 
take  C  W.  of  ,  if  be  shall  be  found  in  your  bailiwick,  and  him 

safely  keep,  [4rc.  as  in  the  writ  oj' capias  to  the  testeJ]     Witness  ourself  at 
Lancaster,  the  day  of  ,  in  the  year  of  our  reign. 

By  the  same  Chancellor. 

Sect.  4  enacts,  *'  that  the  Sheriff  or  other  officer  to  whom  any 
such  writ  of  capias  shall  be  directed,  shall,  within  one  calendar 
month  after  the  date  thereof  including  the  day  of  such  date  but 
not  afterwards,  proceed  to  arrest  the  defendant  thereupon ;  and 
such  defendant,  when  so  arrested,  shall  remain  in  custody  until 
he  shall  have  given  a  bail  bond  to  the  Sheriff,  or  shall  have  Bail  bond, 
made  deposit  of  the  sum  indorsed  on  such  writ  of  capias,  ^^' 
together  with  10/.  for  costs,  according  to  the  present  practice  of  debTand^ 
the  said  superior  Courts,  and  all  subsequent  proceedings  as  to  coftts. 
the  putting  in  and  perfecting  special  bail,  or  of  making  deposit 
and  payment  of  money  into  Court  instead  of  putting  in  and  per- 
fecting special  bail,  shall  be  according  to  the  like  practice  of  the 
said  superior  Courts,  or  as  near  thereto  as  the  circumstances  of 
the  case  will  admit." 

The  writ,  it  will  be  observed,  is  executable  for  ofne  calendar  Duratioa  of 
month  from  the  date  of  it,  including  the  day  of  such  date  and  *'"** 
not  aflerwards.  In  this  the  capias  under  the  1  &  2  Vict.  c.  110, 
differs  from  the  capias  under  the  %  Will.  4,  c.  39,  the  latter 
having  been  executable  for  four  calendar  months  from  the  date 
of  the  writ,  including  the  day  of  the  date  of  the  writ ;  but 
although  valid  for  one  calendar  month,  he  must  set  about  exe- 
cuting the  writ  in  a  reasonable  time  after  it  is  delivered  to  him, 
and  he  must  arrest  the  first  opportunity  (e). 

It  cannot  be  executed  on  a  Sunday  (/),  except  afler  a  negli-  when  it 
gent  escape  when  the  defendant  may  be  retaken  on  a  Sunday  {g),  cannot  be 
Bail  also  may  take  the  principal  on  a  Sunday  (A).     It  may  be 
executed  at  any  hour,  day  or  night  (t). 

(e)  Brown  v.  Jarvis,  5  Dowl.  2.  (g)  Parker  v.  Moore,  2  Salk.  628  j 

(/)  29  Car.  2,  c  7,  s.  6 ;  and  see      see  also  5  Term  Rep.  25. 
Taylor  v.  PhUlips,  3  East,  158.  (h)  Anon,  6  Mod.  231 . 

(t)  2  Chit.  Rep.  367. 
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When  exe- 
cuted in 
Lancashire 
or  Durham. 


Within  a 
liberty. 


Within  t 

quillet. 


When  the  writ  is  to  be  executed  in  the  county  palatine  of 
Lancaster  or  Durham,  the  Chancellor  or  his  deputy,  to  whom 
the  writ  is  directed  (Jc\  issues  his  mandate  to  the  Sheriff^  the 
Sheriff  thereupon  issues  his  warrant,  and  the  arrest  is  made 
thereon  as  in  ordinary  cases ;  if  the  writ  is  to  be  executed  within 
a  liberty,  (as  the  writ  contains  a  non  amittus  clause^)  no  warrant 
to  the  bailiff  of  the  liberty  is  required  (/),  for  the  Sheriff,  and 
not  the  bailiff,  must  execute  the  writ  in  such  a  case ;  if  in  a 
quillett  (fit),  the  same  may  *'  be  deemed  and  taken  to  be  part  as 
well  of  the  county  wherein  such  district  or  place  is  situate,  as  of 
the  county  whereof  the  same  is  parcel ;  and  every  such  writ  and 
process  may  be  directed  accordingly  and  executed  in  either  of 
such  counties  "  (n). 


Most  be 
within  She 
riiF's  baili- 
wick. 


It  cannot  be  executed  in  any  other  county,  city  or  town  than 
that  to  the  Sheriffs  or  Sheriff  of  which  it  is  directed  (o),  but  it 
may  be  executed  at  any  place  therein,  except  in  the  following 
Privileged  privileged  places :  the  Tower  (p),  the  Queen's  Courts  of  justice 
while  the  Queen's  justices  are  there  sitting  (q),  within  the  verge  of 
her  royal  palace  (unless  by  leave  of  the  board  of  Green  Cloth  (r)  ). 


places. 


Arrest  how 
made. 


The  arrest  is  usually  made  by  corporal  seizure  or  touch. 
Mere  words  will  not  suffice  (*) ;  but  when  the  officer  went  into 
the  room  and  fastened  the  door,  telling  him  at  the  same  time 
that  he  arrested  him,  it  was  holden  a  good  arrest  (t).  A  copy 
of  the  writ  must  be  upon  or  forthwith  («)  after  the  arrest  deli- 
vered to  the  defendant ;  semhle  also,  that  the  warrant  must  be 
produced  (x). 


(it)  1  &  2  Vict  c.  1 10,  8. 3.  After 
the  passing  of  the  act  of  6  &  7  Will.  4, 
c.  19|  the  writ  was  directed  imme- 
diately to  the  SherifT,  Tidd's  New  Pr. 
79 ;  but  this  is  now  altered  by  the  1  & 
2  Vict.  c.  1 10,  s.  3. 

(/)  C^rrett  v.  Smallpage,  9  East, 
830. 

(m)  Ante,  p.  2. 

(n)  2  Will.  4,  c.  39,  8.  20. 

(0)  It  is  said,  in  p.  8,  n.  (0),  that 
the  Sheriff  has  the  power  ''  to  arrest 
within  200  yards  of  his  own  county," 
this  is  an  error  of  the  press,  quod  dele. 
As  to  the  city  of  Oxford,  see  Granger 


▼.  Taunt(m,  5  Dowl.  190;  ante,  p.  5. 

(  p)  BaUon  V.  M*Lean,  2  Ch.  Rep. 
51. 

(q)  3  Bl.  Comm.  289;  as  to  the 
palace  at  Westminster,  the  privilegium 
loci  extends  from  Westminster  Hall  to 
Charing  Cross,  28  Hen.  8,  c.  12. 

(r)  K.  T.  Stobbs,  3  Term  Rep.  735 ; 
sed  vide  Sparks  v.  Spiukt,  7  TaunL  311. 

(»)  Genner  v.  SparJa,  1  Salk.  79. 

(0  Williams  y.  Jones,  Hardw.  301. 

(u)  See  form  of  writ,  ante,  p.  307  ; 
ana  Shearman  v.  Knight,  5  Dowl.  572. 

(x)  Robins  v.  Hender,  3  Dowl.  543« 
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The  officer  to  whom  the  warrant  is  directed  need  not  be  the 
person  actually  making  the  arrest,  nor  need  he  be  within  sight 
when  the  arrest  is  made,  but  he  must  be  acting  in  the  arrest, 
for  instance^  he  cannot  stay  at  home  and  send  another  to  make 
it  (y). 

As  to  the  power  to  break  open  doors,  windows,  &c.,  the  law  When  outer 
thereon  is  so  well  expressed  by  Sir  Michael  Forster,  in  his  Dm-  ^^^^^ 
course  of  Homicide^  (p.  319),  that  we  give  it  in  his  own  words: —  open. 

'*  The  officer  cannot  justify  breaking  open  an  outward  door  or  Cannot  be 

window  in  order  to  execute  process  in  a  civil  suit,  if  he  do  he  is  ^^^\-  ^" 

a  trespasser  {z).    But  if  he  findeth  the  outward  door  open,  and  civil  procesfi 

entereth  that  way,  or  if  the  door  is  opened  to  him  from  within,  (*^*\'?)  o" 

•''  ,^  '  arrest  m  the 

and  he  entereth,  he  may  break  open  inward  doors  if  he  findeth  first  in- 
that  necessary  in  order  to  execute  his  process  (a).  stance. 

"  The  rule  that  *  every  man's  house  is  his  castle  (6),*  when  ap-  ^^. 
plied  to  arrests  in  legal  process,  hath  been  carried  as  far  as  the 
true  principles  of  political  justice  will  warrant,  perhaps  beyond 
what,  in  the  scale  of  sound  reason  and  good  policy,  they  will 
warrant.  But  this  rule  is  not  one  of  those  that  will  admit  of  any 
extension ;  it  must,  therefore,  as  I  have  before  hinted,  be  con- 
fined to  the  breach  of  windows  and  outward  doors  intended  for 
the  security  of  the  house  against  persons  from  without  endea- 
vouring to  break  in. 

"  It  must  likewise  be  confined  to  a  breach  of  the  house  in 
order  to  arrest  the  occupier,  or  any  of  his  family  who  have  their 
domicile,  their  ordinary  residence  there ;    for,  if  a  stranger^  A  stranger 
whose  ordinary  residence  is  elsewhere,  upon  a  pursuit  taketh  refuge  f* '°^  'fi" 
in  the  house  of  another,  that  is  not  ftis  castle,  he  cannot  claim  the  liouse  of 
benefit  of  sanctuary  in  it.  "°°'^^'- 

"  The  rule  is  likewise  confined  to  cases  of  arrest  in  the  first  On  a  re 
instance ;  for  if  a  man  being  legally  arrested,  (and  laying  hold 
of  the  prisoner  and  pronouncing  the  words  of  arrest  in  an  actual 
arrest,)  escapes  from  the  officer  and  takes  shelter,  though  in  his 
own  house,  the  officer  may,  upon  fresh  suit,  break  open  doors 

#^—i^i^— ^1— — ^-ii^^— ^^^-^M .^i^^— H^a^l^  ■         ^-^^— ^— .^^— ^^^^—  ■!■■■■■■  M  ■  ^^— ^  ■  MM    .1^     — — ^— 1MM  ■  I      ■  ^ 

(t/)  Blatch  ▼.  Archer,  Cowp.  65;  chinson  v.  Bircfc,  4  Taunt.  619;  vide 

2  M.  &  R.  316 ;  see  post,  **  Action  Ratcliffe  v.  Burton,  3  B.  &  P.  223. 

for  not  arresting  when  there  was  op'  (b)  It  is  confined  to  his  dwelling- 

portunity.**  house,  therefore  a  barn  or  out- house 

(s)  iSemavne*s  ea,  5  Co.  91.  not  connected  with  his  dwelling-house 

(«)  Without  a  prior  demand ;  Hut'  may  be  broken  open ;  Penton  v.  Browne, 

1  Sid.  Rep.  181. 


takinsr  after 


an  escape. 
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in  order  to  re-take  him,  having  Jirsi  given  due  nciice  of  his  htm^ 

ne$$9  and  demanded  adndssum  and  been  Tefused(c). 

In  allcaies       *'  -^^  ^^  ^^  ^  remembered  that  notoidy  in  this,  but  in  every 

where  imter  ^ase  where  doors  may  be  broken  open  in  order  to  arrest,  whe- 

be  broTen     ^^^'  ^  cases  criminal  or  civfl,  there  must  be  such  notijlcatian,  de- 

open  ^^     mand  and  refusal,  before  the  parties  concerned  proceed  to  thai 
maud  most  »^    rj\ 

be  made  by  extremity  (d). 

the  officer.        **  The  rule  already  mentioned  must  also  be  confined  to  the 

^^5°4  "*   case  of  arrest  upon  process  in  civil  suits ;  for  where  a  felony 
crimiou  -  «      . 

hath  been  committed,  or  a  dangerous  wound  given,  or  even 

where  a  minister  of  justice  comes  armed  with  process  founded 
on  a  breach  of  the  peace,  the  party's  own  house  is  no  sanctuary 
for  him ;  doors  may  in  any  of  these  cases  be  forced ;  the  notif- 
cation,  demand  and  refusal  before  mentioned  hamng  been  pre 
vtously  made.  In  these  cases,  the  jealousy  with  which  the  law 
watches  over  the  public  tranquillity,  (a  laudable  jealousy  it  is), 
the  principles  of  political  justice,  I  mean  the  justice  which  is  doe 
to  the  community,  ne  malefida  remaneant  impumta,  all  conspire 
to  supersede  every  pretence  of  private  inconvenience,  and  oblige 
us  to  regard  the  dwellings  of  malefactors,  when  shut  against  the 
demands  of  public  justice,  as  no  better  than  the  dens  of  thieves 
and  murderers,  and  to  treat  them  accordingly.  But  bare  sus- 
picion touching  the  guilt  of  the  party  will  not  warrant  a  pro- 
ceeding to  this  extremity  though  a  felony  has  been  actually 
committed,  unless  the  officer  comes  armed  with  a  warrant  from 
a  magistrate  grounded  on  such  suspicion." 


Pofte  comi-      The  Sheriff  may,  but  it  is  not  compulsory  upon  him  to  raise 
tattii.  ^jjg  posse  comitatus  in  order  to  execute  this  writ  (e). 


Bail  Bond  (f). 

Know  all  men  by  these  presents,  that  we 
firmly  bound  to  Sheriff  of  the  county  of 


are  held  and 
in  the  penal  sum 


(c)  Anon.  6  Mod.  Rep.  105:  Geti' 
net  V.  Spark*,  1  Salk.  Rep.  79 ;  WhiU 
V.  WiUhire,  2  Rollers  Rep.  138 ;  see 
Lloyd  V.  Sandilandt,  8  Taunt.  Rep. 
250. 

{d)  Lannock  ▼.  Brown,  2  6.  &  A. 
594 ;  Burdett  v.  Abbott,  14  East,  Rep. 
163 ;  2  Hale,  P.  C.  1 17. 

(e)  Noy,  40 ;  Crompton  v.  Ward, 
1  Str.  Rep.  432. 

(/)  Tbe  Sheriff  is  to  prepare  the 
bond,  and  it  seems  at  the  expense  of 


the  party  arrested  ;  Milne  t.  Wood,  5 
Car.  &  P.  587 ;  it  does  not  reqoiie  a 
stamp,  5  Geo.  4,  c.  41 ;  it  is  not  in- 
dispensably necessary  to  the  Yalidity 
of  the  bond  that  there  be  an  actual 
arrest ;  Taylor  v.  Clow,  1  B.  &  Ad. 
223.  The  bail  bond  must  be  executed 
on  or  before  the  eighth  day,  or  it  will 
be  void :  Pullein  ▼.  Benson,  1  Ld. 
Raym.  352  ;  Taylor  ▼.  Clow,  1  B.  & 
Ad.  223. 
Upon  sureties  having  sufficient  with- 
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did 


of  of  good  and  lawful  money  of  Great  Britam,  to  be  paid  to  the 

said  Sheriff  or  his  certain  attorney,  executors,  administrators  or  assigns, 
for  which  payment  to  he  well  and  faithfldly  made  we  bind  ourselves,  and 
eveiy  one  of  us  by  himself  for  the  whole  and  every  part  thereof,  and  the 
heirs,  executors  and  administrators  of  us  and  every  of  us,  firmly  by  these 
presents,  sealed  with  our  seals.     Dated  this  day  of  in  the 

year  of  the  reign  of  our  Sovereign  lady  Victoria,  by  the  grace  of 
God  of  the  united  kingdom  of  Great  Britain  and  Ireland,  Queen,  defender 
of  the  faith,  and  in  the  year  of  our  Lord,  183  Whereas  the  above 

bounden  ,  was  on  the  day  of  ,  taken  by  the  said 

Sheriff  in  the  bailiwick  of  the  said  Sheriff,  by  virtue  of  the  Queen's  writ 
of  capias  issued  out  of  her  Majesty's  Court  of  ,  bearing  date  at 

Westminster,  the  day  of  ,  to  the  said  Sheriff  directed  and 

delivered  against  the  said  in  an  action  on  at  the  suit  of 

.  And  whereas  a  copy  of  the  said  writ,  together  with  every 
memorandum  or  notice  subscribed  thereto  and  all  indorsements  thereon, 
was,  on  execution  thereof,  duly  delivered  to  the  said  .     And 

whereas  is  by  the  said  writ  required  to  cause  special  bail  to  be  put 

in  for  in  the  said  Court  to  the  said  action  within  eight  days  after 

execution  thereof  on  inclusive  of  the  day  of  such  execution.    Now 

the  condition  of  this  obligation  is  such,  that  if  the  said  do  cause 

special  bail  to  be  put  in  for  to  the  said  action  in  her  Majesty's  said 

Court  as  required  by  the  said  writ,  then  this  present  obligation  to  be  void 
and  of  no  force,  otherwise  to  stand  and  remain  in  full  force,  vigour  and 
effect. 

Sealed  and  delivered  in  the  presence  of 

Sum  indorsed  .    Attomev, 

Assignment  (h)  of  Bail  Bond, 
I,  the  witliin-named  Sheriff  at  the  request  of  the  within-named  plaintiff 


in  the  county,  &c.  Tvhen  the  arrest 
was  made  being  tendered;  Lovell  v. 
Plummer,  15  East,  Rep.  320 ;  (bat 
for  whose  sufficienctf  the  Sheriff  is  not 
answerable,  2  Saund.  616;)  the  She- 
riff is  boond  to  discharge  him  ;  ibid. ; 
the  number  of  sureties  is  unlimited — 
one  or  several ;  10  Co.  101 ;  2  Saund. 
Rep.  61  c ;  Matsoti  v.  Booth,  5  M.  & 
S.  223 ;  see  post,  *'  Action  for  re- 
fusing to  accept  Bail" 

The  security  to  the  Sheriff  must  be 
by  bond — (therefore  an  attorney's  un- 
dertaking to  the  Sheriff  is  void ;  1 
Dowl.  P.  C.  261 ;  as  to  an  under- 
taking to  the  plaintiff,  see  Evans  v. 
Moreley,  2  Dowl.  364 ;)  the  bond  must 
be  to  the  High  Sheriff  himself  by  the 
name  of  his  office,  Rogers  v.  Reeves,  1 
Term  Rep.  422  ;  7  16.  109  ;  Lewis  v. 
Knight,  8  Bing.  271.  As  to  the  con- 
dition of  the  bond,  see  Hurlstone  on 
Bonds,  56 ;  1  Ch.  Arcbb.  192 ;  Rogers 
V.  Reeves,  supra. 

The  Sheriff  may  take  a  bail  bond  on 


an  attachment  for  contempt  for  non- 
payment of  costs ;  Lewis  v.  Morland, 
2  B.  &  A.  65 ;  but  not  to  an  attach" 
ment  out  of  Chancery,  the  23  Hen.  6, 
c.  10,  applying  only  to  Courts  of  law ; 
but  in  the  latter  case  it  is  entirely  in 
the  Sheriff's  discretion  to  take  one  or 
not,  if  so,  it  will  be  valid  at  common 
law,  although  not  within  the  provi- 
sions of  the  statute  ;  Morris  v.  Hay- 
ward,  6  Taunt.  Rep.  569 ;  2  Marsh. 
Rep.  280,  S.  C. 

In  practice  bail  is  generally  taken 
in  double  the  sum  sworn  to,  but  it 
should  be  taken  for  the  sam  indorsed 
on  the  writ  and  no  more,  12  Geo.  1, 
c.  29,  s.  2 ;  Wingrave  v.  Godmond,  6 
Car.  &  P.  66  ;  the  1  &  2  Vict.  c.  110, 
s.  4,  does  not  affect  the  practice  in 
this  respect. 

(A)  The  assignment  may  be  made 
by  the  High  Sheriff,  or  Under-sheriff 
in  the  name  of  bis  principal ;  Wright 
V.  Barrack,  1  T.  &  G.  764 ;  or  it 
seems  by  a  person  acting  in  the  Under- 
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amgn  over  to  thu  bail  bond  pursuant  to  the  statute  In 

witoeai  whereof  I  have  hereto  set  my  hand  and  seal  this  day  of 

,183    .  G.  X,  Esq.,  High  Sheriff. 

Sealed  and  delivered  in  the  presence  of 
A.M. 
8.B. 


Returns  (t). 

Return  of  Non  at  inventus  (Je). 

The  within  named  C  D.  is  not  found  in  my  bailiwick. 

The  answer  of  G.  A.,  Esq.,  High  Sheriff. 


sberiflT's  oflSce;  Harrit  ▼.  Athley, 
Tidd'i  New  Pr.  164;  MiddUtoit  v. 
Sandford,  4  Camp.  Rep.  36;  or  it 
may  be  made  by  toe  old  Sheriff  after 
be  is  out  of  office ;  Fort.  Rep.  364. 
It  must  be  made  l^  indorteroent  on 
the  bond  under  the  haod  and  seal  of 
the  Sheriff,  and  made  in  the  pretence 
of  two  eredibUt  that  is,  disinterested 
persons ;  Wright  v.  Barrack,  I  M.  & 
W.  424 ;  it  is  not  necessary  that  the 
witnesses  should  both  subscrilie  their 
names  at  the  time  of  the  execution  of 
the  assignment;  PhillipM  v.  Barlow, 

1  Scott's  Rep.  322;  1  Bing.  N.  C. 
433, 5.C. ;  Dawet  v.  Papworth,  Willes, 
408;  2  Sauod.  61  d«;  it  need  not  be 
stamped,  5  Geo.  4,  c.  41 ;  lee  poit, 
"  Action  far  not  auigning  Bail  Bond." 

With  regard  to  money  deposited 
with  the  Sheriff  in  lieu  of  giving  bail, 
the  practice  remains  as  before  the  1  & 

2  Vict  c.  110,  s.  4,  vide  43  Geo.  3, 
c.  46,  by  which  this  power  was  ^iven. 
The  Sheriff  must,  it  seems,  within  the 
eight  days  after  the  arrest,  pay  the 
sum  deposited  into  Court ;  which,  if 
defendant  duly  puts  in  and  perfects 
special  bail,  or  renders  himself,  may  be 
recovered  on  nsotion  ;  no  poundage  or 
other  fees  can  be  deducted  therefrom ; 
Hainet  v,  Nairn,  2  Dowl.  P.  C.  43. 

Upon  receiving  a  written  discharge 
from  the  ptaiutiff  or  his  attorney,  the 
Sheriff  is  oound  to  discharge  the  person 
arrested  without  a  bail  bond,  kc; 
Martin  v.  Francii,  2  B.  &  Aid.  402 ; 
but  he  may  detain  him  for  his  fees;  2 
B.  &  Aid.  supra ;  but  the  plaintiff's 
attorney  cannot.    Or, 

The  Sheriff  may  discharge  the  debtor 
without  any  bond  for  his  appearance, 
for  if  he  has  him  in  his  custody  before 
the  time  limited  for  his  appearance, 


or  if  after  returning  eepi  eorput,  and 
before  the  expiration  of  the  rule  to 
bring  in  the  body,  he  put  in  and  per- 
fect bail,  or  render  the  defendant,  be 
is  not  liable  for  an  escape  or  falie  re- 
turn ;  Pariente  v.  Plumtree,  2  Bos.  k, 
P.  35 ;  ud  quare,  1  Ch.  Archb.  200, 
and  cases  cited  ;  such  render  will  not 
vacate  the  bond ;  Hodgson  v.  Mee,  3 
Ad.  &  E.  765.  If  the  Sheriff  impro- 
perly discharge  a  defendant  without  a 
bail  bond,  &c.,  and  be  obliged  to  pay 
the  plaintiff  the  antount  of  his  debt, 
neither  he  nor  bis  officer  can  maintain 
any  action  against  the  defendant  for 
the  money  so  paid;  Pitcher  v.  BaiUy, 
8  East,  Rep.  171 ;  see  post,  "  Action 
for  not  arresting  when  there  was  an 
opportunity ,"  and  for  "  carrying  to  a 
Tavern  or  to  Prison  within  twenty-Jour 
Hours." 

(t)  The  day  of  the  arrest  is  the 
return  day,  Hodgson  v.  Mee,  3  A.  &  E. 
765 ;  5  N.  &  M.  302,  5.  C,  or  if  the 
same  remains  unexecuted,  then  at  the 
expiration  of  one  calendar  month  from 
the  date  thereof,  or  sooner  if  ordeied, 
see  "  Writ  of  Capias,"  ante,  p.  307  ; 
if  the  defendant  does  not  appear  to  the 
writ  according  to  the  condition  oi  the 
bail-bond,  that  is,  if  he  does  not  put 
in  special  bail  in  due  time,  or  does  not 
perfect  special  bait  in  due  time,  the 
Dond  is  forfeited,  and  the  plaintiff 
may  either  take  an  assignment  of  the 
bail-bond  or  proceed  against  the  Sheriff. 
The  proceeding  against  the  Sheriff  is 
by  rule  or  order  upon  him  to  return 
the  writ,  which  hy  a  general  rule  of  all 
the  CourU  of  M.  T.  7  Will.  4,  is  in 
all  cases  (except  in  London  and  Mid- 
dlesex) an  eight  day  rule,  and  in  Lon- 
don and  Middlesex  a  four  day  rule, 
R.  T.  6  Geo.  3 ;  if  bail  have  been 
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Returns  of  Cepi  corpus  et  Paratum  kaheo  (J), 

1.  On  the  day  of  ,  a.  d.  1839,  I  took  the  within  named 
C.  D.  in  my  hailiwick,  and  forthwith  delivered  to  him  a  copy  of  this  writ, 
and  him  safely  kept  until  he  gave  me  hail  [or  "  made  deposit  with  me  "J 
according  to  law.                    The  answer  of  G,A.,  Esq.,  High  Sheriff. 

2.  On  the  day  of  ,  a.  d.  1 839,  I  took  the  within  named 
C.  X).  and  forthwith  delivered  to  him  a  copy  of  this  writ,  and  whose  hody 
I  have  ready  as  within  I  am  commanded. 

Return  that  Defendant  is  in  Custody. 

On  the  day  of  ,  a.  d.  1839,  I  took  the  within  named  C.  D. 

and  forthwith  detivered  to  him  a  copy  of  this  writ,  and  whose  body  is  now 
under  my  custody  in  the  county  gaol  at  A, 

The  answer  of  G,  A.,  Esq.,  High  Sheriff. 

Return  of  prior  removal  by  Habeas  Corpus, 

By  virtue  of  this  writ  to  me  directed  I  did  on  the  day  of 

take  the  within  named  C.  D.,  and  did  safely  keep  him  in  her  Majesty's 
prison  in  and  for  the  county  of  W,,  Until  afterwards,  to  wit,  on,  &c.  I  re- 
ceived her  said  Majesty's  writ  of  habeas  corpus  cum  causd  commanding  me 
to  have  the  body  of  the  said  C.  X).  before  the  Right  Honorable  Thomas 
Lord  Denman,  at  his  chambers  in  Roll's  Yard,  Chancery  Lane,  London, 
immediately  after  the  receipt  of  that  writ :  By  virtue  of  which  said  writ, 
on  the  day  and  at  the  place  therein  mentioned  I  had  the  body  of  the  said 
C  D.  before,  &c.  who  then  received  of  me  the  body  of  the  said  C.  X)., 
and  then  committed  him  to  the  prison  of  the  Marshal  of  the  Marshalsea 
of  our  lady  the  Queen,  and  then  wholly  discharged  me  from  farther  keep- 
ing him  under  my  custody :  Wherefore  I  cannot  have  the  body  of  the 
said  C.  D.  before  our  said  lady  the  Queen  at  the  day  and  place  within 
contained  as  within  I  am  commanded. 

The  answer  of  G,  A,,  Esq.,  High  Sheriff. 


already  put  in  but  not  justified,  in 
order  to  compel  a  jusiiiication  they 
should  be  excepted  to  and  notice  of 
exception  served,  and  then  rule  the 
Sheriff  to  return  the  writ;  if  the 
Sheriff  omits  to  do  so  he  will  be  liable 
to  an  attachment.  The  plaintiff  may 
proceed  against  the  Sheriff  notwith- 
standing a  render  within  the  eight 
days  after  the  arrest  unless  he  has  also 
put  in  special  bail,  Hodgson  v.  Mee, 
3  Ad.  &  E.  765.  The  plaintiff  cannot 
proceed  against  the  Sheriff  when  the 
arrest  has  been  made  by  a  special 
bailiff,  PalUster  v.  Pallister,  1  Ch. 
Rep.  614 ;  ante,  p.  46 ;  or  where 
plaintiff  has  taken  an  assignment  of 
the  bail-bond,  2  Saund.  61  (e) ;  or  any 
security  from  the  defendant  without 
the  privity  of  the  Sheriff,  1  Ch.  Arch. 
204,  and  cases  cited. 

As  to  TuUBg  the  old  Sheriff,  vide 
30  Geo.  2,  c.  37,  but  tinder  special 


circumstances  the  Sheriff  may  be  or- 
dered to  return  tbe  writs,  though  long 
after  the  expiration  of  six  months  after 
the  expiration  of  his  office. 

By  rule  of  H.  T.  1  Vict,  it  is  order- 
ed, "  that  judges  orders  to  return 
writs  (whether  of  mesne  or  final  pro- 
cess), and  to  bring  in  the  body»  be 
drawn  up  without  any  affidavit." 

In  the  counties  palatine  the  order  is 
made  upon  the  Sheriff,  and  not  upon 
the  person  to  whom  the  writ  is  direct- 
ed, 1  Sellon,  195. 

(k)  A  return  that  the  defendant  is 
not  to  be  found  in  my  bailiwick  is  bad. 
Potter  V.  Simpson,  5  Dowl.  P.  C.  451 ; 
mandavi  ballivo  is  not  a  good  return  to 
this  writ,  ante,  48 ;  a  rescue  is  a  good 
return,  Noy,  40;  1  Str.  432. 

(/)  The  meaning  of  this  return  is 
that  defendant  is  at  large  vpon  bail, 
Hodgton  v.  Mee,  3  Ad.  &  £.  765. 
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Defendant's  As  to  the  mode  of  obtaining  a  discharge  (whether  on  the 
^^  ground  of  privilege  or  for  any  other  cause  it  seems)  it  is  enact- 
ed, "  that  it  shall  be  lawful  for  any  person  arrested  upon  any 

Application  such  writ  of  capias  to  apply  at  any  time  after  such  arrest  to  a 

made.  ju<^^  ^^  ^^^  o^  ^^  superior  Courts  at  Westminster,  or  to  the 

Court  in  which  the  action  shall  have  been  commenced,  for  an 

Rule  nisi,  order  or  rule  on  the  plaintiff  in  such  action  to  show  cause  why 
the  person  arrested  should  not  be  discharged  out  of  custody ; 
and  that  it  shall  be  lawful  for  such  judge  or  Court  to  make  abso- 

Costs.  lute  or  discharge  such  order  or  rule,  and  to  direct  the  costs  of  the 

application  to  be  paid  by  either  party  or  to  make  such  order 
therein  as  to  such  judge  or  Court  shall  seem  Jit :  Provided  that 

Discharg-     any  such  order  made  by  a  judge  may  be  discharged  or  varied  by 

?°^  i°J<hre?'  ^^®  Court,  on  application  made  thereto  by  either  party  dissatis- 

order  in        fled  with  such  order  "  (m). 

Court.  J  jj^^g  jjQj.  gggj^  j^j^y  affidavit  in  practice  upon  this  clause ;  it 

of  affidavit    ^^  ^^^^^  matter  of  conjecture,  therefore,  whether  the  defendant's 

to  obuin       affidavit  may  enter  into  the  merits  of  the  cause  of  action,  &c. 

ISC  arge.     ^^  should  be  confined  to  the  probable  cause  of  the  defendant's 

being  about  to  quit  England,  or  in  the  absence  of  authority  to 

guide  us,  the  latter  seems  the  more  correct  view  of  the  matter. 


Section  IX. 


CAPIAS  AD  SATISFACIENDUM. 

How  affect.      This  writ  alone  of  those  in  common  use  on  mesne  or  final 

ed  by  im-     process  has  passed  throush  the  fiery  furnace  of  chansce  unscathed 
pnsonment    r  r  s>  j  b 

for  debt  bill,  and  unaltered. 

Nature  of  It  is  a  judicial  writ,  issued  by  a  creditor  afler  final  judgment 
against  the  person  of  his  debtor — the  highest  satisfaction  the  law 
can  award  to  the  creditor  for  his  debt— of  so  high  a  nature, 
that  when  once  executed  no  other  process  can  be  sued  out 
against  his  lands  or  goods. 

Writ  (a)  in  Assumpsit  and  Covenant, 
Victoria,  &c.  to  the  Sheriff  of  W.  greeting :  We  command  you  that 


(m)  1  4c  2  Vict.  c.  110,  s.  6.  ordered  "  that  it  shall  not  be  necessary 

(a)  By  R.  H.  2  Will.  4,  c,  75,  it  is      that  any  writ  of  execution  should  be 


CAPIAS  AD  SATISFACIENDUM. 


317 


[you  omit  not  by  reason  of  any  liberty  in  your  bailiwick  but  that]  you 
take  C.  D.,  if  he  shall  be  found  in  your  bailiwick,  and  him  safely  keep, 
so  that  you  have  his  body  before  us  [or  in  C.  P.  "  before  our  justices,"  or 
in  E.  P.  "  before  the  barons  of  oiur  Exchequer,"]  at  Westminster,  im- 
mediately after  the  execution  hereof  [or  •*  on  "],  to  satisfy  A.  B. 
£  ,  which  in  our  Court  before  us  [or  in  C.  P.  "  before  our  justices," 
or  in  E,  P.  "  before  the  barons  of  our  Exchequer,"]  at  Westminster, 
were  awarded  to  the  said  A,  B.  for  his  damages  which  he  sustained,  as 
well  on  occasion  of  not  performing  certain  promises  [or  "  covenants "] 
made  by  the  said  C.  D.  to  the  said  ^.  B.  as  for  his  costs  and  charges  by 
him  about  his  suit  in  that  behalf  expended,  whereof  the  said  C.  D.  is 
convicted,  as  appears  to  us  of  record,  and  have  you  then  there  this  writ. 
Witness,  &c. 

[Indorsed :  "  Levy  £         .   The  defendant  is  a  ,  and  resides  at 

No.  ,  street.    J.  C.  of  No.  ,  Fumival's  Inn^  plain- 

tiflTs  attorney,  the  day  of  ,  a.  d.  ."] 

Writ  in  Debt. 

Commence  ut  supra,  "  to  satisfy  A,  B.  as  well  a  certain  debt  of  £ 
which,  &c.  recovered  against  him,  as  also  £  which  were  adjudged  to 

the  said  A,  B.  for  his  damages  which  he  had  sustained,  as  well  on  occa- 
sion of  detaining  the  said  debt  as  for  his  costs  and  charges  by  him  about 
his  suit  in  that  behalf  expended,  &c." 

Writ  in  Case,  Trover,  and  Trespass. 

Vt  supri,  '*  on  occasion  of  a  certain  grievance  [or  "  trespass "]  then 
lately  committed  by  the  said  C.  D.  to  the  said  A.  B.  &c." 


signed;  but  no  such  writ  shall  be 
sealed  till  the  jadgment  paper,  postea, 
or  inquisition  has  been  seen  by  the 
proper  officer;  3  B.  &  Ad.  385;  2 
C.  6l  J.  189 ;  if  left  with  the  clerk  of 
the  judgments  they  may  be  obtained 
from  him  in  order  to  get  it  sealed.  So 
likewise  the  judge's  certificate  for  im- 
mediate execution  (if  any)  must  be 
produced. 

If  issued  from  the  Queen*s  Bench  the 
place  of  abode  and  addition  of  the  party 
againstwhom  the  writ  is  issued,  or  such 
other  description  of  him  as  the  attor- 
ney concerned  for  the  plaintiff  in  the 
cause  or  his  agent  may  be  able  to  give, 
R.  H.  2  &  3  Geo.  4,  otherwise  it  may 
be  set  aside  ;  see  Comtahley.  FothergilX 
2  Dowl.  691 ;  Ciarke  y.  Palmer,  9  B. 
&  Cr.  153 ;  and  the  Sheriff  is  not 
bound  to  execute  it,  Henrick  v.  Nanney, 
1  Dowl.  P.  C.  68. 

If  issued  from  the  Court  of  Ex- 
chequer the  name  and  address  of  the 
person  issuing  the  same,  also  the  day, 
month,  and  year  in  which  the  same 
shall  be  issued,  must  be  indorsed, 
M.  T.  1  Will.  4.  r.  11. 


If  issued  from  the  Common  Pleas  it 
must  be  subscribed  or  indorsed  with 
the  name  of  the  attorney  issuing  the 
same,  2  Geo.  2,  c.  23,  s.  22 ;  vide 
Constable  v.  Fothergill,  1  C.  &  M.  88, 
supra;  Davidson  v.  Dunne,  4  Dowl. 
119. 

It  may  be  tested  on  the  day  on 
which  it  issues  and  be  made  return- 
able immediately  after  the  execution 
thereof,  3  &  4  Will.  4.  c.  67 ;  if  tested 
of  a  term  previous  to  the  judgment  or 
when  issued  under  the  1  Will.  4,  c.  7, 
s.  13,  if  not  tested  on  the  day  it 
issues,  it  is  irregular,  but  it  may  be 
amended. 

As  to  the  levy,  it  may  be  indorsed 
thus :  "  Levy  £  besides  officer's  fees" 
meaning  the  fees  allowed  in  the  "  table 
of  fees  '*  hereinafter  set  forth  ;  if  the 
judgment  was  upon  a  warrant  of 
attorney  or  cognovit  the  levy  will  de- 
pend upon  the  agreement  of  the  par- 
ties. 

As  to  the  non  omittas  clause,  vide 
ante,  p.  48. 
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Alias  Ca,  Sa. 

Victoria,  &c.  to  the  Sheriff  of  W.  greeting:  We  command  you,  aa 
before  we  have  commanded  you,  that  you  take,  &c. 

Phiries  Ca.  Sa, 

Victoria,  &c.  to  the  Sheriff  of  W.  greeting :  We  command  you,  as 
oftentimes  we  have  commanded  you,  that  you  take,  &c. 

Testatum  Ca.  Sa. 

Victoria,  &c. :  Whereas  hy  our  writ  we  lately  commanded  our  Sheriff 
of  W.  that  he  should  take  C.  D.  if  he  should  he  found  in,  &c.  [as  m 
origim^  and  our  said  Sheriff  of  W,  on,  &c.  returned  to  us  [or  "  to  our 
justices,  &c."  €U  the  case  may  he"]  that  the  said  C.  D.  was  not  to  he  found 
in  his  hailiwick :  Whereupon,  on  behalf  of  the  said  A.  B,,  it  is  testified 
in  our  said  Court  that  the  said  C  D.  wanders  up  and  down  and  secrets 
himself  in  your  county,  thereupon  we  command  you  to  take  the  said,  &c 
[ut  supri.'l 

Ca.  Sa,  into  Lancashire, 

Victoria,  &c.  to  the  Chancellor  of  our  county  palatine  of  Lancashire  or 
his  deputy  greeting :  We  command  you  that  hy  our  writ  under  the  seal  of 
our  said  chancellor  to  be  duly  made,  and  to  be  directed  to  the  Sheriff  of 
our  said  county,  you  cause  the  said  Sheriff  to  be  commanded  that  he  take 
C.  D.  if  he  may  be  found  in  his  bailiwick,  and  him  safely  keep  so  that 
you  may  have  his  body  before,  &c.  [ut  supra,'\ 

Testatum  Ca.  Sa.  into  Lancashire. 

Victoria,  &c. :  Whereas  we  lately  commanded  our  Sheriff  of  W.  that, 
&c.  and  our  said  Sheriff  returned  to  us  [or  "  to  our  justices  or  barons  "] 
at  Westminster,  that  the  said  C  D.  was  not  found  in  his  bailiwick: 
Whereupon,  &c. 


Privilege 
from  arrest. 


The  persons  privileged  from  arrest  on  mesne  process  have 
already  been  enumerated,  and  as  a  general  rule  they  enjoy  the 
same  privilege  on  Jinal  process,  except  attorneys,  infants  (6), 
bail  (c),  and  femes  covert. 

Note,  if  a  ca.  sa.  be  issued  against  baron  and  feme  the  Court 
will  not  discharge  her  (if  taken)  unless  she  has  no  separate 
available  property  (d). 


Warrant, 
arrest,  re- 
turn, &c. 


As  to  the  warrant  to  execute  the  writ — the  mode  of  making 
the  arrest — breaking  open  doors — returns,  and  the  like,  it  would 
be  vain  repetition  to  do  more  than  simply  refer  to  the  same 


(b)  Daw  V.  Clarke,  1  C.  &  M.  860. 
(e)  Geodchild  v.  Chaworth,  2  Str. 


Rep.  1139. 


(d)  Sparka  y.  Bell,  8  B.  dc  C.  421 ; 
Metes  V.  Riehardeon,  ibid.  421 ;  see 
Lockwood  V.  Salter,  6  B.&  Adol.  303. 


CAPIAS  AD  SATISFACIENDUM.  S19 

beads  under  the  capias  already  described,  for  the  same  law  in 
general  applies  to  each. 

A  Sheriff's  officer,  however,  is  not  liable  to  the  penalties  of  Debtor  may 

32  Geo.  2,  c.  28,  s.  1,  for  carrying  the  debtor  to  prison  within  ^,^^^!^  ^ 
/.  ,  ,  ,.  prison  im- 

twenty-four   hours ;    the   statute  applies  to  arrests  on  mesne  mediately. 

process  only  (e). 

He  must  raise  the  posse  comitatus  and  consequently  a  return  Posse  comi- 
of  rescue  is  bad.  ^*^"*' 

The  Sheriff  should  not  receive  the  debt  and  costs,  for  if  he  Payment  to 

does,  and  before  payment  over  to  the  plaintiff  liberate  him,  it  is  jguf 

an  escape  {f),  ment  to  the 

plaintiff. 

If  the  ca,  sa,  be  once  executed  (as  before  observed)  no  other  If  once  exe- 

execution  can  issue  against  the  defendant  for  the  same  debt,  for  ^H^"  °° 

^    ,  .  other  writ 

it  operates  as  a  satisfaction  of  the  debt  {g)  ;  if  he  dies,  however,  can  issue, 
execution  against  his  lands  or  goods  may  issue  in  the  same  ^*cpt,  &c. 
manner  as  if  no  ca,  sa.  had  issued  (A). 

But  although  the  effect  of  the  arrest  is  a  satisfaction  of  the  No  satisfac- 

debt  as  regards  the  person  arrested,  yet  it  is  no  actual  satis-  {J^° '*  ^' 

faction   so  as  to   bar  the  plaintiff  from  taking  out  execution  and  plain- 

against  others  liable  to  the  same  debt  and  damages  (t)  ;  nor  is  it  ' 
a  satisfaction  of  the  judgment  when  the  ca.  sa.  is  set  aside  for 
irregularity  (A:). 

If  the  ca.  sa.  be  not  executed,  the  plaintiff  may,  upon  a  non  Different 
est  inventus  returned,  have  an  alias  and  pluries  ca.  sa.  into  the  ^^i^s. 
same  county,  or  a  testatum  ca,  sa.  into  a  different  county  (/),  or 
he  may  have  any  other  writ  of  execution  ;  this  writ  cannot  issue 
after  an  elegit  which  has  been  executed.     A  ca.  sa.  and  aji.fa. 
may  be  running  at  the  same  time,  but  they  cannot  both  be  exe- 


(e)  Evans  v.  Atkint,  4  Term  Rep.  Hep.  123  ;  Beavon  v.  Robins,  8  D.  & 

665.  R.  42. 

(/)  See  post, "  Action  for  Escape/'  (h)  21  Jac.  1 ,  c.  24. 

and  cases  there  cited,  to  which  the  (t)  Foster  v.  Jackson,  Uoh.  59. 

practitioner  is  especially  invited  to  (k)  M' Cornish  v.  Melton,  1  Cr.  M. 

refer.  &  R.  525 ;  5  Tyr.  167. 

(g)  Cohen  v.  Cunningham,  8  Term  (I)  Allen  v.  Allen,  2  W.  Bl.  694. 


StO  EXECUTIOK  OF  WEIT0. 

euted.    Again,  if  the  Ji,  fa.  has  been  executed,  no  ea,  so.  can 
issue  until  after  \hefi,fa,  has  been  returned. 

Retarn  of         Writs  of  execution  are  never  returned  by  the  Sheriff,  unless 
writiofeie-  he  be  ordered  or  ruled  so  to  do;  for  the  Sheriff  may  justify 
under  these  writs  without  showing  a  return  of  them,  but  in  jus- 
tifying under  a  writ  on  mesne  process  he  roust  show  its  re- 
turn (m). 

Cannot  re-        An  Under-sheriff  cannot  refuse  to  execute  a  ca,  sa,  until  his 

fuM  to  Me-  fees  are  paid  ;  after  payment  he  might  be  indicted  for  extortion, 

until  fees  or  before  payment  be  liable  in  damages   for  not  doing  his 

•repaid.  duty  (n). 

Action  for         An  action  of  debt  lies  for  his  fees  for  executing  this  writ  (o). 
feet. 


Section  X. 

FIERI  FACIAS. 


Chanse  in-  '^^^^  ^^^^  ^^  undergone  great  change  in  form  and  substance 
troducedby  by  the  recent  "  Act  for  abolishing  Arrest  on  Mesne  Process  in 
aomnent  ^*^'^  Actions,  except  in  certain  cases;  for  extending  the  Remedies 
fcr  debt  of  Creditors  against  the  Property  of  Debtors  ;  and  for  amending 
^*"'  the  Laws  for  the  Relief  of  Insolvent  Debtors  in  England  (a)." 

Form  of  ^^  section  20  of  the  same  statute,  the  judges  are  empowered 

writs  since,  to  order  new  or  altered  writs  to  issue,  as  may  be  deemed  neces- 
sary or  expedient  for  giving  effect  to  the  provisions  of  the  act ; 
it  is  to  be  regretted  that  the  judges  have  not  as  yet  thought  fit 
to  exercise  that  power  by  publishing  new  or  altered  writs,  for  it 
is  extremely  doubtful  whether  any  other  person  can  alter  the 
writ  so  as  to  carry  the  provisions  of  the  statute  into  effect,  add 
to  this  the  extreme  difficulty  of  doing  so,  as  will  hereafter  ap- 
pear. The  words  immediately  applicable  hereto  are,  '*  and  that 
any  existing  writ,  the  form  of  which  shall  be  in  any  manner 


(m)  5  Co.  90  ;  Freeman  v.  Bluet,  (o)  Jayton  v.  Rath,  Salk.  Rep.  209. 

12  Mod.  849 ;  1  Salk.  409.  (a)  1  &  2  Vict.  c.  110. 


(n)  Salk.   Rep.  331;    Noy,  75; 
vide  fKMt "  Extortion" 


SIERI  FACIAB. 


«l 


alteied  m  pvrsuanee  of  Him  act,  shall  nevertheless  be  of  the  same 
force  and  virtue  as  if  no  alteration  had  been  made  therein,  ex- 
cept so  far  as  the  effect  thereof  may  be  varied  by  this  act." 

In  the  absence,  then,  of  judicial  precedent  for  the  writ,  the 
following  precedent  is  suggested  : — 

Writ{h). 

Victoria,  &c.  to  the  Sheriff  of  W,  greeting.  We  command  you  that 
[you  omit  not  by  reason  of  any  liberty  in  your  bailiwick,  but  that]  you 
cause  to  be  levied  of  the  goods,  chattels,  money,  bank-notes,  cheques, 
bills  of  exchange,  promissory  notes,  bonds,  specialties  and  other  securities 
for  money,  in  your  bailiwick,  of  C  D.,  the  sum  of  £  ,  which,  in  our 
Court  before  us  [or  in  C.  P.  "  before  our  justices,"  or  in  E,  P.  **  before 
the  barons  of  our  Exchequer,"]  at  Westminster,  were  awarded  to  A.  B. 
for  his  damages  which  he  sustamed  as  weU  on  occasion  of  the  not  per- 
forming certain  promises  as  for  his  costs  and  charges  by  him  about  his 
suit  in  that  behalf  expended ;  whereof  the  said  C.  D.  is  convicted  as  ap- 
pears to  us  of  record,  and  have  you  that  money  before  us  [or  "  before  our 
justices,"  or  "  barons,"]  at  Westminster  immediately  after  the  execution 
hereof,  to  render  to  the  said  A,  B.  for  his  said  damages,  and  have  you 
then  there  this  writ     Witness,  &c. 

Alias  Fi,  Fa,  (c), 

Victoria,  &c.  to  the  Sheriff  of  W.  greeting.  We  command  you,  as 
before  we  have  commanded  you,  that,  &c. 

Pluries  Fi.  Fa, 

Victoria,  &c.  to  the  Sheriff  of  W.  greeting.  We  command  you,  as 
oftentimes  before  we  have  commanded  you,  that,  &c. 

Testatum  Fi.  Fa.  {d). 

Victoria,  &c.  to  the  Sheriff  of  W,  greeting.  Whereas  by  our  writ  we 
lately  commanded  our  Sheriff  of  W,  niat  he  should  cause  to  be  levied  of 


(6)  As  to  the  signing,  sealing,  re- 
tnra,  indorsements^  Uc,  vide  ante, 
p.  317. 

With  regard  to  the  form  of  the 
writ,  except  as  to  the  subject-matter 
seizable  under  it,  perhaps  no  valid  rea- 
son for  altering  it  can  be  assigned,  for 
although  "  cause  to  be  made"  was 
said  to  mean  by  sale,  Armistead  v. 
Philpotf  Dougl.  219,  yet  this  was  not 
universally  true ;  WooUey  v.  Jennings, 
6  B.  &  Cr.  136;  the  word  "  levied/* 
however,  seems  now  more  appropriate 
than  *'  made"  With  regard  to  the  ad- 
ditional words  after  goods  and  chattels, 
it  would  be  desirable  if  practicable  to 
adopt  some  one  generic  term,  as  "  ef- 
fects" or  "property,"  but  as  at  present 
advised,  I  fear  there  is  none  sufficiently 


comprehensive  to  contain  under  it  all 
matters  leviable  under  the  new  sta- 
tute ;  i  majori  cauteld,  therefore,  the 
form  suggested,  should  be  used  until 
the  judges  think  proper  to  exercise  the 
power  given  them  of  framing  and  is- 
suing new  writs. 

With  regard  to  the  non  omittat 
clause,  vide  ante,  p.  48  ;  as  to  forms 
of  writs  in  debt,  trespass,  &c.,  vide 
ante,  "p.  317,  which  may  readily  b^ 
adapted  to  9.  fieri  facias. 

(c)  As  to  the  sealing,  signing,  r«- 
tuming,  indorsing,  kc,  vide  ante,  317. 

(d)  As  to  sealing,  &c.,  suprh.  A 
testatum  fi.  fa.  is  grounded  upon  nfi, 

fa.,  but  such  an  irregularity  may  be 
cured  by  the  subsequent  production  of 
Sifi.fa.,  Brand  v.  Mears,  3  T.  R,  388. 
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the  goods,  chattels,  &c.  in  his  bailiwick,  of  C.  D.,  which  in  our  Court  be- 
fore us  at  Westminster  were  awarded  to  ^.  B.  for  his  damages  which  he 
sustained  as  well  on  occasion  of  not  perfonning  certain  promises  made  by 
the  said  C.  D.  to  the  said  A,  B.  as  for  his  costs'  and  charges  by  him 
about  his  suit  in  that  behalf  expended,  whereof  the  said  C.  D.  was  con- 
victed, as  appeared  to  us  of  record,  and  that  he  should  have  that  money 
before  us  at  Westminster  immediately  after  the  execution  thereof,  to  ren- 
der the  said  A.  B,  for  his  damages  aforesaid.  And  our  said  Sheriff  of  W. 
returned  to  us  that  the  said  C.  l>.  had  no  goods,  chattels,  &c.  in  his  baili- 
wick whereof  he  could  cause  to  be  made  the  damages  aforesaid,  or  any 
part  thereof.  Whereupon  on  the  behalf  of  the  said  A,  B.  it  is  testified  in 
our  said  Court  that  the  said  C.  D.  hath  goods,  chattels,  &c.  sufficient 
within  your  bailiwick,  whereof  you  may  cause  to  be  levied  the  damages 
aforesaid,  or  any  part  thereof.  Therefore  we  command  you  that  you 
cause  to  be  levied  of  the  goods,  chattels,  &c.  in  your  bailiwick  of  the  said 
C.  D.  £  for  the  damages  aforesaid,  and  have  that  money  before  us  at 
Westminster  immediately  after  the  execution  hereof,  to  render  to  the  said 
A,  B,  for  his  said  damages,  and  have  you  then  there  this  writ.  Wit- 
ness, &c. 

FL  Fa,  into  Lancashire  (e). 

Victoria,  &c.  to  the  Chancellor  of  our  county  palatine  of  Lancaster, 
or  his  deputy,  greeting :  We  command  you  that  by  our  writ,  under  the 
seal  of  our  said  county,  to  be  duly  made,  and  to  be  directed  to  the  She- 
riff of  our  said  counhr,  you  cause  the  said  Sheriff  to  be  commanded  that 
he  cause  to  be  levied  of  the  goods,  chattels,  &c.,  in  his  bailiwick  of  C  X>., 
&c. 

What  may        On  referring  to  the  writ  itself,  it  will  be  seen  what  can  be 

be  taken       taken  in  execution  under  it ;  namely,  goods  and  chattels,  that  is 

fa.  '     to  say,  all  personal  chattels  belonging  to  the  defendant  (except 

Goods  and    wearing  apparel  actually  in  use)  (/) ;    all  goods   pawned  or 

chattels.       leased,  subject  to  the  right  of  the  pawnee  or  lessee  (g) ;  cattle, 

corn  in  the  barn,  household  stuff,  plate,  &c.  (A)  ;  utensils  fixed 

by  the  defendant  for  the  purposes  of  his  trade,  such  as  coppers^ 

yats,  and  the  like  (t) ;  with  respect  to  corn  and  other  articles, 

66  Geo.  3,    which  are  raised  by  the  industry  of  man,  by  the  56  Geo.  3,  c. 

straw  &c.     ^^>  s.  1,  it  is  enacted,  after  reciting  that  it  was  expedient  that 

to  be  con-     the  execution  of  legal  process  should  be  so  regulated  as  to  be 

premises'^     consistent  with  good  husbandry,  and  the  effect  and  intent  of 

according     covenants  and  agreements  entered  into  between  the  owners  and 


to  leases. 


occupiers  of  land  let  to  farm — 


(9)  Testatum   fi.  fa.  into  Lanca-  (h)  Ibid, ;  Co.  Litt.  390 ;  Dalt. 

shire,  ante,  p.  318.  145. 

(/)  3  Co.  12;  Comb.  366.  (i)  Poole's  case,  1  Salk.  Rep.  368; 

(g)  Com.  Dig.  «  Execution"  [C. 3] ;  Elwes  v.  Maw,  3  East  Rep.  38 ;  Storer 

Scott  v.  Scheley,  8  East  Rep.  476 ;  v.  Hunter,  3  B.  &  C.  368. 
Jenkins  v.  Cooke,  1  Ad.  &  £.  372. 


FIERI  FACIAS.  3S3 

*'  That  from  and  after  the  passing  of  this  Act,  no  Sheriff  or  other  offi-  No  Sheriff 
cer  in  England  or  Wales,  shall,  hy  virtue  of  any  process  of  any  Court  of  or  other 
law,  carry  off  or  seU  or  dispose  of  for  the  purpose  of  heing  carried  off  o6Scer  shall 
from  any  lands  let  to  farm,  any  straw  threshed  or  unthreshed,  or  any  sell  or  carry 
straw  of  crops  growing,  or  any  chaff,  colder  or  any  turnips,  or  any  ma-  off^ona  any 
nure,  compost,  ashes  or  seaweed,  in  any  case  whatsoever ;  nor  any  hay,  ^^^ds  any 
grass,  or  grasses,  whether  natural  or  artificial,  nor  any  tares  or  vetches,  **'*''^»  5°*" 
nor  any  roots  or  vegetahles,  being  produce  of  such  lands,  in  any  case  ?^  -n^y  ?^ 
where,  according  to  any  covenant  or  written  agreement,  entered  into  and  jj^^  ^    jj  ' 
made  ibr  the  benefit  of  the  owner  or  landlord  of  any  farm,  such  hay,  or  other  pro- 
grass  or  grasses,  tares  and  vetches,  roots  or  vegetables,  ought  not  to  be  duce  con- 
taken  off  or  withholden  from  such  lands,  or  which  by  the  tenor  or  effect  trary  to  the 
of  such  covenants  or  agreements,  ought  to  be  used  or  expended  thereon,  covenant, 
and  of  which  covenants  or  agreements,  such  Sheriff  or  other  officer  shall 
have  received  a  written  notice  before  he  shall  have  proceeded  to  sale. 

'*  2.  And  be  it  fiirther  enacted,  that  the  tenant  or  occupier  of  any  Tenant  to 
lands  let  to  farm,  against  whose  goods  any  process  of  law  shall  issue,  give  notice 
whereby  such  goods  may  be  taken  and  sold,  shall,  on  having  knowledge  of  existence 
of  such  process,  give  a  written  notice  to  the  Sheriff  or  other  officer  exe-  of  cove- 
cuting  the  same,  of  such  covenants  or  agreements,  whereof  he  or  she  nants ; 
shall  have  knowledge,  and  which  may  relate  to  and  regulate,  or  are  in- 
tended to  regulate  tibe  use  and  expenditure  of  the  crops  or  produce  grown 
or  growing  hereon,  and  also  of  the  name  and  residence  of  the  owner 
or  landlord  of  such  lands ;  and  such  Sheriff  or  other  officer  shall  forth-  and  Sheriff 
with,  on  executing  such  process,  and  before  any  sale  shall  have  been  to  give  no- 
proceeded  in,  send  a  notice  by  the  general  post  to  the  owner  or  landlord  tice  to 
of  such  lands,  in  all  cases  where  such  owner  or  landlord  shall  be  resident  owner  or 
in  any  part  of  this  united  kingdom,  and  shall  have  been  made  known  to  landlord, 
and  ascertained  by  such  Sheriff  or  other  officer,  and  also  to  the  known 
steward  or  agent  of  such  landlord  or  owner,  in  respect  of  such  lands, 
stating  to  sudi  owner,  landlord  and  agent,  the  fact  of  possession  having 
been  taken  of  any  crops  or  produce  nereinbefore  mentioned ;  and  such 
Sheriff  or  other  officer  shall,  in  all  cases  of  the  absence  or  silence  of  such 
landlord  or  owner,  or  his  or  her  agent,  postpone  and  delay  the  sale  of 
such  crops  or  produce  until  the  latest  day  ne  lawfully  can  or  may  appoint 
for  such  sale. 

"  3.  Provided  always,  and  be  it  further  enacted,  that  such  Sheriff  or  Sheriff  may 
other  officer  executing  such  process  may  dispose  of  any  crops  or  produce  dispose  of 
hereinbefore  mentioned,  to  any  person  or  persons  who  snail  agree  in  prcKJuce 
writing  with  such  Sheriff  or  other  officer,  in  cases  where  no  covenant  or  subject  to 
\iTitten  agreement  shall  be  shown,  to  use  and  expend  the  same  on  such  ^^  agree- 
lands,  in  such  manner  as  shall  accord  with  the  custom  of  the  country ;  ^^^^  f°  ^^' 
and  in  cases  where  any  covenant  or  written  agreement  shall  be  shown,  Pf  °Y  **j°^ 
then  according  to  such  covenant  or  written  agreement;  and  after  such  ^^  land, 
sale  or  dispossJ  so  qualified,  it  shall  be  lawful  for  such  person  or  persons 
to  use  all  such  necessary  bams,  stables,  buildings,  outhouses,  yards  and 
fields,  for  the  purpose  of  consuming  such  crops  or  produce,  as  such  She- 
riff or  other  officer  shall  allot  or  assign  to  them  for  that  purpose,  and 
which  such  tenant  or  occupier  would  have  been  entitled  to  ana  ought  to 
have  used  for  the  like  purpose  on  such  lands. 

'^  4.  And  be  it  further  enacted,  that  such  Sheriff  or  other  officer  shall.  Sheriff  to 

on  the  request  of  any  landlord  or  owner  who  shall  be  aggrieved  by  any  permit  land- 

breach  of  such  agreement,  permit  such  landlord  or  owner  to  bring  any  lord  or 

action  or  actions  in  the  name  of  such  Sheriff  or  other  officer,  for  the  re-  owner  to 

covery  of  damages  in  respect  of  such  breach,  such  landlord  or  owner  ^^\"6  action 

°  '^  ^  in  his  name. 
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having  nevertheless  fully  indemnified  such  Sheriff  or  other  officer  against 
all  costs  whatsoever,  and  aQ  loss  and  damage,  before  any  such  action  shall 
be  commenced. 
Sheriff  to  "  ^*  And  be  it  further  enacted,  that  such  Sheriff  or  other  officer  shall, 

inquire  as  before  any  sale  of  any  crops  or  produce  of  any  lands  let  to  farm  shall  be 
to  name  and  proceeded  in,  make,  by  all  ways  and  means,  due  inquiry  within  the  parish 
residence  where  such  lands  shall  be  situate,  as  to  the  name  and  residence  of  the 
of  landlord,  landlord  or  owner  of  such  lands. 

Landlords  "  6.  And  be  it  further  enacted,  that  in  all  cases  where  any  purchaser 
not  to  dis-  or  purchasers  of  any  crop  or  produce  hereinbefore  mentioned  shall  have 
train  for  entered  into  any  agreement  with  such  Sheriff  or  other  ofHcer,  touching 
rent  on  pur-  the  use  and  expenditure  thereof  on  lands  let  to  farm,  it  shall  not  be  law- 
chafers  of  ful  for  the  owner  or  landlord  of  such  lands  to  distrain  for  any  rent  on 
crops  se-  any  corn,  hay,  straw  or  other  produce  thereof,  which,  at  the  time  of  such 
^k'  m  "*  ^^^®  *^"^  *^®  execution  of  such  agreement  entered  into  under  the  provi- 
'fh  ^^iL'.^^  wons  of  this  Act,  shall  have  been  severed  from  the  soil,  and  sold,  subject 
sold '^  b  "^t  *^  *"°^  agreement,  by  such  Sheriff  or  other  officer ;  nor  on  any  turnips, 
to  Bffree-^*^  whether  drawn  or  growing,  if  sold  according  to  the  provisions  of  this  Act ; 
ment.  ^°^  ^"  ^"^  horses,  sheep  or  other  cattle,  nor  on  any  beast  whatsoever, 

nor  on  any  waggons,  carts  or  other  implements  of  husbandry,  which  any 
person  or  persons  shall  employ,  keep  or  use  on  such  lands,  for  the  pur- 
pose of  threshing  out,  carrying  or  consuming  any  such  com,  hay,  straw, 
turnips  or  other  produce,  under  the  provisions  of  the  Act,  and  the  agree- 
ment or  agreements  directed  to  be  entered  into  between  the  Sheriff  or 
other  officer,  and  the  purchaser  or  purchasers  of  such  crops  and  produce, 
as  hereinbefore  are  mentioned. 
Sheriff  not         "  ^*  And  be  it  further  enacted,  that  no  Sheriff  or  other  officer  shall, 
to  sell  clo-    ^y  ^i*tue  of  any  process  whatsoever,  sell  or  dispose  of  any  clover,  rye- 
ver,  &ic.        grass  or  any  artificial  grass  or  grasses  whatsoever,  which  shall  be  newly 
growing         sown,  and  be  growing  under  any  crop  of  standing  corn, 
with  corn.         "  8.  Provided  always,  and  be  it  enacted,  that  this  Act  shall  not  extend 
Proviso  for    ^^  ^'^y  straw,  turnips  or  other  articles,  which  the  tenant  may  remove 
contracts,      from  the  farm  consistently  with  some  contract  in  writing. 
Sheriff  not         "  ^*  And  be  it  further  enacted,  that  in  every  case  where  any  action 
liable  for       ^^^^  ^^  brought  against  such  Sheriff  or  other  officer,  for  any  breach  of 
damages,       or  omission  of  compliance  with  the  provisions  of  this  Act,  no  plaintiff 
unless  for      shall  be  entitled  to  recover  any  damages  against  such  Sheriff  or  other 
wilful  omis-  officer,  unless  it  shall  be  proved  on  the  trial  of  such  action,  that  such 
sion.  breach  or  omission  was  wilful  on  the  part  of  such  Sheriff  or  other  officer. 

Indemnity  '*  ^^*  And  be  it  further  enacted,  that  no  Sheriff  or  Under-sheriff,  nor 
to  Sheriff  any  or  either  of  their  deputies,  agents,  bailiffs  or  servants,  nor  any  per- 
and  others  son  or  persons  who  shall  purchase  any  hay,  straw,  chaff,  turnips,  grass 
acting  under  or  grasses,  or  other  produce  and  things  hereinbefore  mentioned,  under 
provisions  the  provisions  of  this  Act,  nor  his,  her  or  their  servant  or  servants,  shall 
of  act.  be  deemed  or  taken  to  be  a  trespasser  by  reason  of  his,  her  or  their  coming 

upon  or  remaining  in  possession  of  any  bams  or  other  buildings,  yards 
or  fields,  for  the  purpose  of  threshing  out  or  consuming  any  straw,  hay, 
turnips  or  other  produce  hereinbefore  mentioned,  under  the  provisions  of 
this  Act,  or  for  doing  any  matter  or  thing  whatsoever,  fit  and  necessary 
to  be  done  for  the  purpose  of  executing  the  same,  and  carrying  into  effect 
all  stipulations  contained  in  any  agreement  made  under  such  provisions, 
though  such  acts  shall  have  been  done  by  such  Sheriff  or  other  officer, 
and  by  such  person  or  persons,  his,  her  or  their  servants,  after  the  return 
of  the  process  under  which  such  Sheriff  or  other  officer  shall  have  acted. 
Assignee  of       *^  H*  And  be  it  further  enacted,  that  no  assignee  of  any  bankrupt,  or 
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of  any  insolvent  debtor's  estate,  nor  any  assignee  under  any  bill  of  sale,  bankrupt, 
nor  any  purcbaser  of  tbe  goods,  cbattels,  stock  or  crop  of  any  person  or  &c.  not  to 
persons  engaged  or  employed  in  husbandry,  on  any  lands  let  to  farm,  take  crop  in 
shall  take,  use  or  dispose  of  any  hay,  straw,  grass  or  grasses,  turnips  or  any  other 
other  roots,  or  any  other  produce  of  such  lands,  or  any  manure,  compost,  ^*y  ****** 
ashes,  seaweed  or  other  dressings  intended  for  such  lands,  and  being  ^*°^,7'P' 
thereon,  in  any  other  manner,  and  for  any  other  purpose,  than  such  J^"     ^*® 
bankrupt,  insolvent  debtor,  or  other  person  so  employed  in  husbandry,  ii^^Aq 
ought  to  have  taken,  used  or  disposed  of  the  same,  if  no  commission  of 
bankruptcy  had  issued,  or  no  such  assignment  or  assignments  had  been 
executed  or  sale  made/' 

The  Sheriff  may  seize  leases  or  terms  for  years,  and,  to  use  Terms  for 
the  words  of  Lord  Kenyon,   "  it  is  impossible  to  suggest  any  7^^' 
possession  of  a  certain  term  that  is  not  the  subject-matter  of  a 
seizure  by  the  Sheriff  under  a  Jleri  facias  (Jc) ;  so  a  term  ac- 
quired by  marriage  may  be  taken  in  execution  for  the  husband's 
debt ;  so  an  annuity  for  years  (Z) ;  and  it  seems  that  an  out-  Annuity  for 
standing  term  vested  in  a  trustee  upon  trust  to  attend  the  in-  y®"** 
heritance  may  be  seized  in  an  execution  against  the  cestui  que  -     ^^^  [^ 
trusty  the  owner  of  the  inheritance  {rn)  ;  whether  by  the  statute  attend  inhe- 
of  frauds  he  can  sell  an  estate  pwr  autre  vie  has  been  doubted  ;  "'*°*^®' 
the  better  opinion  seems  to  be  in  the  negative  (n).  jjm^g  ^^^ 

Any  money,  hank  notes,  (whether  of  the  Governor  and  Com-  Money, 
pany  of  the  Bank  of  England,  or  of  any  other  bank  or  bankers,)  ^^^^  notes, 
cJieques,  bills  of  exchange,  'promissory  notes,  bonds,  specialties,  or 
other  securities  for  money,  are  expressly  leviable  by  virtue  of 
the  twelfth  section  of  the  recent  statute ;  this  seems  to  im- 
port every  security  ^br  the  payment  of  money,  that  is,  such  as  on 
the  face  of  it  imports  to  be  a  security  for  money ;  if  so,  gua- 
rantees and  deeds  placed  with  the  defendant  as  a  collateral  se- 
curity cannot  be  seized. 

Having  thus  shown  what  things  are  seizable  under  a  Jieri  What  can- 
facias,  it  is  next  proposed  to  consider  what  are  not.     The  She-  °°.*  ^     , 
riff  cannot  seize  fixtures  in  a  house  where  the  freehold  is  in  the  this  writ. 
debtor  (o)  ;  nor  any  thing  fixed  to  the  freehold  and  which  go 


(k)  Taylor  v.  CoU,  3  T.  R.  294 ;  (I)  York  v.  Twin,  Cro.  Jac.  1960 ; 

and  see  Wetttnorland  v.  Smith,  1   M.  Farr  v.  Newman,  4  T.  R.  638. 

&  Ry.  137  ;  Palmer's  case,  4  Co.  74  ;  (m)   Doe  d.  Phillips  v.  Evans,  1 

2  Show.  Rep.  85;   Cro.  Eliz.  584  ;  Cr.  &  M.  450 ;  3  Tyr.  339. 

Stevens  v.  Donston,  1  B.  &  A.  230;  (n)  29  Car.  2,  c.  3 ;  Comb.  291. 

Doe  d.  James  v.  Brawn,  5  B.  &  A.  (o)  Wynne  v.  Ingleby,  5  B.  &  A. 

243  ',  6  Taunt.  Rep.  670.  625;  1  D.  &  R.  247,  S.  C. 
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Nor  a  stran< 
ger's  pro- 
perty. 


Bankrupt. 
Executor. 


to  the  heir  and  not  to  the  executor  (q) ;  nor  an  estate  in  fee  or 
for  life  (r)  ;  nor  a  mere  equitable  interest  in  a  term  of  years  (s) ; 
nor  an  equity  of  redemption  (t)  ;  nor  goods  in  custody  of  the 
Sheriff  under  a  former  execution,  unless  it  were  fraudulent, 
or  unless  he  has  returned  nulla  bona  to  the  former  writ  (u). 

It  is  likewise  at  the  Sheriff's  peril  that  he  take  the  goods  of 
any  other  person  than  of  him  against  whom  the  writ  is  issued ; 
thus,  goods  legally  vested  in  a  trustee  before  marriage  for  the 
benefit  of  the  wife  cannot  be  taken  in  execution  for  the  hus- 
band's debt^  although  they  are  actually  in  his  possession  at  the 
time  (x)  ;  nor  the  goods  of  a  woman  cohabiting  with  the  de- 
fendant, although  she  passes  for  his  wife  (y) ;  nor  the  goods  of  a 
trader  who  has  previously  become  bankrupt  {z)  ;  nor  the  goods 
of  a  testator  or  intestate  for  the  personal  debt  of  the  executor  or 
administrator  (a)  ;  so  when  the  growing  crops  of  a  tenant  were 
seized  under  a  fi.  fa.,  and  afterwards,  but  before  any  sale,  a  writ 
of  possession  on  a  demise  prior  to  the  teste  of  the  fi.  fa.^  was 
delivered  to  the  Sheriff,  it  was  holden  that  they  did  not  belong 
to  the  tenant,  as  he  was  merely  a  trespasser  from  the  day  of 
the  demise  laid  in  the  declaration,  and  therefore  that  they  could 
not  be  sold  (6). 


Ambassa 
dor. 


The  Sheriff  cannot  seize  the  goods  and  chattels  of  ambassadors 
or  other  public  ministers  of  foreign  princes  or  states  at  this 
Clergymen.   Court  or  their  domestic  servants  (c) ;    nor  the  goods  ecclesi- 
astical of  clergymen — only  the  bishop  (d). 


This  writ  may  be  executed  on  any  day  except  Sunday^  by 
day  or  by  night.     The  Sheriff  must  execute  it  within  a  reason^ 


(q)  Poolers  case,  1  Salk.  Rep.  368  ; 
tllioei  V.  MaWf  3  East  Rep.  38  ;  Com. 
Dig.  (Execution). 

(r)  3  Co.  Rep.  13. 

(t)  Scott  v.  SchoUy,  8  East  Rep. 
467 ;  Metcalf  v.  Scholiy,  2  N.  R. 
861. 

(t)  Ibid;  and  Lyster  v.  Dolland, 
1  Ves.  jun.  431. 

(u)  Towne  v.  Crowder,  2  C.  &  P. 
355 ;  3  Mod.  236. 

(x)  Cadogan  v.  Kmnettt  Cowp.  Rep. 
432 ;  hod  v.  Lamb,  1  Cr.  &  J.  85. 

(y)  Glasspoole  v.  Young,  9  B.  & 
Cr.  696. 


(c)  Smallcombe  y.  Crots,  1  Lord 
Raym.  252  ;  Giles  y.  Glover,  2  M.  & 
Sc.  197  ;  Godson  y.  Sanctuary,  4  B. 
&  Ad.  255 ;  as  to  an  execution  upon 
o/'t«r-acquired  property,  see  Barrow  y» 
Poole,  1  B.  &  Ad.  629 ;  4  Biug.  493 ; 
as  to  executions  protected  by  the  6 
Geo.  4,  c.  16,  s.  81,  1  Will.  4,  c.  7, 
s.  7,  see  post, 

(a)  Farr  y.  Newnum,  4  Term  Rep* 
621. 

(b)  Hodgson  y.  Gaseoigne,  5  B.  & 
Aid.  88. 

(c)  7  A.  c.  12,  s.  3. 

(d)  2  Inst.  472 ;  2  Mod.  Rep. 257. 
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able  time  after  it  is  delivered  to  him,  and  he  is  bound  to  sell  When  exe- 
within  a  reasonable  time,  without  a  ven^tume  exponas  (e) ;   it  ^^^^* 
may  be  executed  at  any  time  before  it  is  returnable,  even  at  any 
time  on  the  day  on  which  it  is  made  returnable,  if  made  return- 
able on  a  particular  day  (/). 

By  3  &  4  Will.  4,  c.  67,  s.  2,  <<  all  writs  of  execution  may  be  Iq  case  of 
tested  on  the  day  on  which  the  same  are  issued ;"  it  does  not  ^^^^^ 
say  they  mtist  be  tested  on  that  day,  therefore  a.Ji,fa.  on  a  judg-  judgment 
ment,  signed  after  defendant's  death  in  vacation,  tested  on  the 
last  day  of  the  preceding  term,  was  holden  regular  (g)  ;  so  in 
another  case  the  doctrine  of  relation  was  considered  regular, 
quoad  the  teste  of  the  writ  of  fi.  fa.     "  The  objection  (says  Tin- 
dal,  C.  J.)  should  have  been  to  the  judgment*' (h). 

If  after  the  writ  issues,  the  defendant  dies,  it  may,  it  seems,  Id  case  of 

be  executed  on  the  soods  in  the  hands  of  the  executor,  &c.     So  death  after 

.        .  .  ^  J     .     execution 

^  converso  if  plaintiff  dies ;  or  if  there  be  no  executor  or  admi-<  issued. 

nistrator,  the  money  must  be  brought  into  Court  until  it  be 

claimed  by  the  representative  (t). 

The  same  Sheriff  must  begin  and  end  the  execution,  even  al-  Same  Sheriff 
though  out  of  office  before  the  sale  (k).  TnTe^f  *"" 

The  officer  enters  and  seizes  part  in  the  name  of  the  whole.  Mode  of 
and  makes  an  inventory,  and  leaves  a  man  in  possession ;  and  ^*^j^^^*°^ 
then  within  a  reasonable  time  (which  is  allowed  him  for  the  pur- 
pose) either  removes  them  off  the  premises  to  a  place  of  safe 
custody,  until  they  can  be  sold,  or  sells  them  on  the  premises 
with  the  consent  of  the  defendant,  or  of  the  person  on  whose 
premises  the  goods  are  (I) .    If  the  Sheriff  wilfully  delay  to  sell  g^i^, 
for  an  unreasonable  time,  and  any  injury  accrued  therefrom  to  the 
plaintiff  or  defendant,  he  would  be  liable  to  an  action  (m) ;  he 


(«)  Brawn  v.  Jarvis,  5  Dowl.  P.  C. 
281 ;  Jacobs  v.  Humphrey,  2  Cr.  & 
M.  413,  and  cases  cited. 

(/)  Towne  v.  Crotoder,  2  C.  &  P. 
355;  2SauQd.  101. 

<g)  Brocher  v.  Pond,  2  Dowl.  472. 
Parke,  B. 

(h)  Watson  v.  Maskell,  2  Dowl.  310. 

(i)   Bac.   Abridg.  Executor  (C); 


Clerk  V.  Withers,  1  Salk.  Rep.  323  j 

Fothergill  v.  Walton,  4  Bing.  711,  n. 
(fe)  Clerk  V.  Withers,  supra, 
(I)  Cole  V.  Davies,  1  Ld.  Raym. 

724  ;  Blades  v.  Armsdale,  1  M.  &  S. 

711;  5  Taunt.  Rep.  198. 

(m)  Aireton  v.  Davis,  3  M.  &  Sc. 

138  ;  Jacobs  v.  Humfrey,  2  Cr.  &  M. 

413. 
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Sale  of 
terms  for 
years. 


Seizure  of 
money, 
bank  notes, 
bills,  notes. 


Effect  of  the 
delivery  of 
writ  to  the 
Sheriff  and 
subsequent 
transfer. 


may  sell  them  by  private  contract  or  public  auction  (n) ;  they 
must  be  sold  if  the  debt,  &c.  is  not  satisfied  (o) ;  there  is  no  ob- 
jection to  selling  them  to  the  jp/am/t^  at  their  real  value  (p) ;  if 
an  inadequate  price  be  offered,  he  should  not  sell  but  return  that 
they  remain  in  his  hands  for  want  of  buyers  (q). 

On  selling  a  term  of  years,  it  seems  doubtful  whether  the 
purchaser,  to  obtain  actual  possession^  is  driven  to  his  ejectment, 
or  may  enter  without.  I  am  inclined  to  think  he  may  without^ 
for  a  person  who  has  a  right  of  entry  may  enter  peaceably ,  and 
being  in  possession  may  retain  it,  and  plead  that  it  is  his  soil  and 
freehold  (r). 

In  seizing  partnership  property,  the  Sheriff  seizes  the  whole, 
and  sells  the  defendant's  undivided  moiety  therein,  and  the  ven- 
dee will  be  tenant  in  common  with  the  other  partner  («). 

With  regard  to  money  or  bank  notes f  he  must  pay  or  deliver 
them  to  the  plaintiff,  or  a  sufficient  part  thereof. 

With  regard  to  cheques,  bills  of  exchange,  promissory  notes, 
bonds,  specialties,  or  other  securities  for  money,  he  must  hold 
them  as  a  security  for  the  amount  to  be  levied,  until  payment  of 
them  to  him,  with  or  without  suit.  Note,  he  is  not  bound  to 
sue  any  party  liable  upon  any  such  cheque,  &c.,  unless  the  plain- 
tiff shall  enter  into  a  bond,  with  two  sufficient  sureties,  for  in- 
demnifying him  from  all  costs  and  expenses  to  be  incurred  in 
consequence  thereof.  The  expense  of  the  bond  to  be  deducted 
out  of  any  money  to  be  recovered  in  such  action  (t). 

What  effect  the  delivery  of  the  writ  to  the  Sheriff  has  upon 
the  property  of  the  defendant  a  recent  decision  of  the  Court  of 
Exchequer  has  placed  in  its  true  point  of  view  (u).  Mr.  Baron 
Parke  says,  *'  it  is  perfectly  clear  to  me,  both  upon  decided  cases 
and  the  reason  of  the  thing,  that  after  a  writ  of  execution  has 


(n)  Woodgate  v.  KnatchbuU,  2  T. 
R.  157. 

(o)  Bealy  v.  Sampson,  2  Ventr. 
Rep.  95  ;  Leader  v.  Vanvers,  1  Bos. 
&  K  360 ;  Bac.  Abr.  Execution  (C). 

(p)  Ibid. 

Iq)  Keightley  v.  Bird,  3  Camp. 
621 ;  lid  vide  1  Stark.  Rep.  43. 

(r)  Taylor  v.  Cole,  3  T.  R.  295. 


(0  Tidd,  Pr.  9th  edit.  1807 ;  vide 
3  C.  &  P.  306. 

(t)  See  bond  of  indemnity,  pott, 
p.  333. 

(u)  Samuel  v.  Duke,  3  M.  &  W. 
630,  and  authorities  cited;  see  also 
Ross  on  Vend.  &  Purch.  of  Personal 
Property,  171. 
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been  delivered  to  the  Sheriff,  the  defendant  may  convey  his 
property  3  but  that  the  Sheriff  has  a  right  to  the  execution,  not- 
withstanding the  transfer.     Since  the  Statute  of  Frauds,  the 
right  which  was  given  to  the  Sheriff  by  the  writ  to  seize  pro- 
perty no  longer  speaks  from  the  teste  of  the  writ,  but  from  the 
time  of  its  delivery,  upon  the  receipt  of  which  the  Sheriff  is  to 
levy ;  but  subject  to  the  execution,  the  debtor  has  a  right  to  deal 
with  his  property  as  he  pleases ;  and  if  he  transfers  it  in  market 
overt  J  the  right  of  the  Sheriff  ceases  altogether;"  in  other  words,  Sheriff  must 
if  the  defendant  transfers  his  property  after  the  delivery  of  the      ^     * . 
writ  to  the  Sheriff,  which  he  may  do,  the  Sheriff  must  execute  market 
the  writ  upon  them,  although  in  the  hands  of  a  bond  fide  pur-  ^^^^ 
chaser ;    for  by  the  delivery  of  the  writ  to  him,  the  execution 
creditor  obtained  a  quasi  lien  upon  them,  (for  such  is  the  legal 
import  of  the  words  binding  the  property  when  applied  to  the 
delivery  of  the  writ  to  the  Sheriff,)  and  had  a  right  to  follow  them 
into  whose  hands  soever  they  might  pass,  except  the  transfer  took 
place  in  market  overt,  in  which  case  the  right  of  the  Sheriff  ceased 
altogether. 

It  has  been  before  observed  that  he  must  at  his  peril  execute  Id  case  of  a 
the  writ  upon  the  property  of  the  person  named  therein  (z) ;  P"°'  *^*  ®^ 
and  upon  this  principle  he  must  not  execute  it  upon  the  pro- 
perty of  a  trader  who  has  committed  an  act  of  bankruptcy ;  for 
it  is  now  clear  that  a  Sheriff  who  seizes  and  sells  the  goods  of  a 
bankrupt  under  a  fi,  fa.  before  fiat,  but  after  an  act  of  bank- 
ruptcy, without  notice  of  the  act  of  bankruptcy,  is  liable  in  trover 
to  the  assignees  (a). 

And  upon  the  7  Geo.  4,  c.  57,  (Insolvent  Act,)  the  Sheriff  In  case  of 

was  holden  liable  in  trover  for  having  sold,  after  notice  of  assiffn-  i°8J*^ency 

,  .  ,  °  °       and  order  of 

ment  to  the  provisional  assignee,  the  goods  of  an  insolvent  taken  Court. 

in  execution  under  a  judgment  on  cognovit  afler  the  commence- 
ment of  the  insolvent's  imprisonment,  but  before  the  assignment 
to  the  provisional  assignee  (5). 

(s)  It  seems  useless  to  impanel  a  3  Tyr.  705 ;  see  also  Cooper  v.  Chitty, 

jury  to  inquire  in  whom  the  property  1  Smith's  Leading  Cases,  220 ;  vide 

IS  vested,  for  the  evidence  is  inadmis-  "  Interpleader  Act,"  post,  345. 
iible ;  Glossop  v.  Pole,  3  M.  &  S.  175.  (6)  Groves  v,  Cowham,  10  Bing.  5 ; 

(a)  Balme  ?.  Hutton,  4  Scott,  587,  see  also  I  &  2  Vict.  c.  110,  s.  37,  as 

717  ;  9  Biug.  471 ;  3  M.  &  W.  152 ;  to  the  time  when  the  the  property  vesU 

Carlisle  v.  Garland,  10  Bing.  452  ;  in  the  provisional  assignee. 
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Ezecations  Note, — All  executions  hondfde  executed  or  levied  more  than 
more  than  ^^q  calendar  months  before  the  issuing  of  thejfSaf  are  valid,  not- 
lendar  withstanding  any  prior  act  of  bankruptcy,  provided  the  exe- 

months  be-    cution  creditor  has  not,  at  the  time  of  executing  or  levying,  no- 
tice of  any  prior  act  of  bankruptcy  (c). 


Executions 
wiiidn  the 
two  months. 


As  to  executions  within  two  calendar  months  of  the  date  of 
the  fiat.  Baron  Parke  says,  "  the  creditor  who  has  issued 
execution  on  a  judgment  after  verdict^  though  within  the  two 
months,  is  entitled  to  a  preference  if  the  seizure  was  before 
an  act  of  bankruptcy,  but  when  the  judgment  is  by  default  or 
con^essaon(^not  obtained (idversely{d))i  then,  to  entitle  the  cre- 
ditor to  a  preference,  there  must  have  been  a  sale  as  well  as  a 
seizure. 


Several 
writs. 


Fraction  of 
a  day  in- 
quirable. 


If  two  writs  of  Jieri  facias  against  the  same  person  are  de- 
livered to  the  Sheriff,  he  must  execute  that  which  was  first  de- 
livered to  him,  unless  the  first  writ  or  the  possession  under  it 
were  fraudulent  (e)  ;  the  goods,  however,  are  bound  by  the  se- 
cond writ  from  the  date  of  the  delivery  of  it  to  the  Sheriff,  sub- 
ject to  the  first  execution  (/)  ;  when  the  first  was  set  aside  by 
rule  of  Court,  and  the  Sheriff  paid  the  money  to  the  defendant 
as  he  was  ordered  by  the  rule,  he  was  holden  liable  to  the  plain- 
tiff in  the  second  action  to  the  extent  of  the  money  levied  on  the 
first  (g)  ;  should  he  seize  under  the  second  writ  and  sell,  the 
sale  will  be  valid,  and  the  property  pass  to  the  vendee,  but  the 
Sheriff  will  be  liable  in  damages  to  the  execution  creditor,  whose 
writ  was  firstly  delivered  to  him  (h). 

The  law  admits  of  an  inquiry  into  the  fraction  of  a  day  (t). 


(c)  6  Geo.  4,  c.  16,  s.  81,  applies 
to  all  executions  leTied  more  than  two 
months  before,  &c.  Sect.  108  applies 
only  to  executions  on  judgments  by  de- 
fault or  confession  or  nil  dicit,  when 
the  teisure  has  taken  place  within  two 
months,  &c. 

(d)  1  Will.  4,  c.  7,  s.  7,  the  words 
"commenced  adversely  "  preclude  a 
judgment  on  a  warrant  of  attorney ; 
Crotsfield  v.  Stanley,  4  B.  &  Ad.  87  ; 
Godim  V.  SanctiMvy,  4  B.  &  Ad. 
264  3  see  also  Wymer  v.  KembU,  6  B. 
&  Cr.  479  ;  Nottey  v.  Buck,  8  B.  & 
C.  160;  GiUs  v.  Glover,  9  Bing.  128. 


(e)  Hutchinson  v.  Johnson,  1  T. 
R.  729 ;  Payno  v.  Drew,  4  East,  Rep. 
523 ;  Lovick  v.  Crowdor,  8  B.  &  Cr. 
132 ;  Far  v.  Newman,  4  Term  R^. 
651. 

(f)Ibid,i  Jones  ▼•  AtherUm,  7 
Taunt.  Rep.  56 ;  Saunders  v.  Brt^g^t, 
3  B.  &  A.  95. 

(g)  Ibid. 

(h)  Payne  v.  Drew,  4  East,  Rep. 
523,  and  authorities  there  refened  to. 

(i)  Bower  v.  Bramidge,  6  Car.  U 
P.  140. 
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The  honafidei  of  the  execution  seems  an  inquirable  fact ;  thus  Ii^tention  of 
where  goods  were  taken  under  a  fi.  fa*^  but  colourably  only  to  ^^it  inqui- 
defeat  a  claim  for  freight^  the  Sheriff  was  holden  liable  {k).  rableinto. 

If  the  defendant  pays,  or  tenders  the  debt  before  execution, 
the  Sheriff  cannot  do  execution  after,  if  he  do,  trespass  lies  (/). 

Payment  to  the  Sheriff  is  a  good  payment  under  this  writ  (m).  Execution 

after  tender 

If  any  surplus  remains  in  the  Sheriff's  hands,  he  may  keep  it  ^JL]^ 

until  the  defendant  demands  it  of  him  (n).  how  dis- 

posed of. 

RsTtlRNS. 

Nulla  Bona{oy 

The  within-uamed  G.  T.  hath  no  goods,  chattels,  money,  hank  notes, 
cheques,  bills  of  exchange,  promissory  notes,  bonds,  specialties,  or  other 
securities  for  money  in  my  bailiwick,  whereof  I  can  cause  to  be  levied  the 
[debt  and]  damages  withm-mentioned,  or  any  part  thereof. 

The  answer  of  G.  A,,  Esq.,  High  Sheriff. 

Nulla  Bona  and  a  Benefice, 

The  within-named  G.  T.  hath  no  goods,  &c.  in  my  bailiwick  whereof 
I  can  cause  to  be  made  the  damages  \&ht  and  damages]  within-mentioned, 
or  any  part  thereof;  and  I  do  hereby  further  certify  that  the  said  G.  T, 
is  a  beneficed  clerk  [having  no  lay  fee  in  my  bailiwick],  that  is  to  say, 
rector  of  the  rectory  Tor  as  the  case  may  he\  and  parish  church  of  M.,  m 
the  county  of  W,  and  diocese  of  C. 

The  answer  of  G.  ^.,  Esq.,  High  Sherifil 

Fieri  Feci. 

By  virtue  of  this  writ  to  me  directed  and  delivered,  I  have  caused  to 
he  levied  of  the  goods,  &c.  of  the  within  named  G.  T,  the  [debt  and]  da- 
mages within  mentioned,  which  I  have  ready  at  the  time  and  place  within 


(fc)  Lucat  v.  Noehells,  10  Bing. 
Rep.  157 ;  this  is  a  decision  of  the 
House  of  Lords ;  Baron  Parke  dis- 
sentiente.  io  favour  of  whose  judg- 
ment individually  I  entertain  a  strong 
opinion. 

(0  1  Keb.  B«p.  655;  Noy,  56; 
Dalt.  529. 

(m)  Taylor  v.  Bekon,  2  Jon.  97 ; 
5  Mod.  Rep.  296 ;  Cro.  Eliz.  504 ; 
Dalt  iuprct ;  ante, 

(n)  Noy,  59. 

(o)  This  is  the  proper  return,  not 
only  where  the  defenaant  never  had 
any  goods,  &c«,  but  also  where  they 
have  ceased  to  be  his  by  his  own  act,  or 
by  act  and  operation  of  law^  as  in  the 


case  of  bankruptcy  or  insolvency,  it  is 
no  return  that  the  defendant  is  a  bank- 
rupt; Cooper  ▼.  Chitty,  1  Burr.  Rep. 
20 ;  Coppendale  v.  Bridger,  Burr. 
818 ;  2  M.  &  W.  390 ;  when  the  re- 
turn is  nulla  bona  tastatoris,  the  form 
may  be  readily  adapted  from  this ;  see 
post,  **  Bond  of  Indemnity f**  "  Inter* 
pleader  Act ;"  if  out  of  office  the  return 
is  made  in  the  name  of  the  late  Sheriff, 
and  the  present  Sheriff  indorses  it 
thus :  "  This  writ  as  above  indorsed 
was  delivered  by  the  above-named 
late  Sheriff  to  me  the  under-named 
now  Sheriff  at  the  time  of  his  going 
out  of  office. 
The  answer  of  G.  A.,  Esq.,  Sheriff." 
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mentiooed,  to  be  rendered  to  the  within  named  A,  B.,aB  within  I  am 
commanded. 

The  answer  of  G.  A.  Esq.  High  Sheriff. 

Fiere  Feci  as  to  Party  and  Nulla  Bona  as  to  Residue, 

By  virtue  of  this  writ  to  me  directed  and  delivered,  I  have  caused  to 
be  levied  of  the  goods,  &c  of  the  within  named  G.  T.  the  sum  of  £  , 
which  I  have  ready  at  the  time  and  place  within  mentioned,  to  be  ren- 
dered to  the  within  A.  B.  in  part  satisfaction  of  his  [debt  and]  damages ; 
and  I  do  hereby  further  certify  that  the  said  G.  T.  hath  no  goods,  &c. 
within  my  bailiwick,  whereof  I  can  cause  to  be  levied  the  residue  of  the 
[debt  and]  damages,  or  any  mrt  thereof,  as  within  I  am  commanded. 

The  answer  of  G.  A.  Esq.  High  Sheri£ 

Fieri  Feci  and  Payments  to  Landlord^  S^c. 

By  virtue  of  this  writ  to  me  directed  and  delivered,  I  have  caused  to 
be  levied  of  the  goods,  &c.  of  the  within  named  G.  T.  the  sum  of  £  , 
part  whereof  I  have  paid  to  Sir  G.  M.  Bart.,  the  landlord  of  the  premises 
whereon  the  said  goods,  &c.  were  seized  for  rent  [not  exceeding  one  year] 
due  to  him  for  the  said  premises  at  last,  £  ,  further  part 

thereof  I  have  paid  to  E.  F,  for  Queen's  taxes  due  and  owing  to  her  Ma- 
jesty from  the  said  G.  7*.  for  and  in  respect  of  the  said  premises,  and  £  , 
further  part  thereof  I  have,  &c.,  and  £  residue  thereof  I  have  ready 

at  the  time  and  place  within  mentioned,  to  render  to  the  said  A.  B.  in 
part  satisfaction  of  his  [debt  and]  damages ;  and  I  do  hereby  further  cer- 
tify that  the  said  G.  T.  hath  no  goods,  &c.  in  my  bailiwick,  whereof  I 
can  cause  to  be  levied  the  residue  of  the  said  [debt  and]  damages,  or  any 
part  thereof,  as  within  I  am  commanded. 

The  answer  of  G.  A,  Esq.  High  Sheriff. 

Ftere  Feci  and  that  they  remain  in  his  Hands  for  want  of  Buyers. 

By  virtue  of  this  writ  to  me  directed  and  delivered,  I  have  taken  goods 
and  chattels  of  the  within  named  G.  T.  to  the  value  of  £  within  men- 
tioned, which  remain  in  my  hands  for  want  of  buyers ;  therefore  I  cannot 
have  that  money,  or  any  part  thereof,  at  the  time  and  place  within  contained, 
as  I  am  within  commanded. 

The  answer  of  G.  A,  Esq.  High  Sheriff. 

When  Part  has  been  sold,  and  the  Rest  remain  in  Hand,  8^c, 

By  virtue,  &c.,  and  have  sold  thereof  to  the  value  of  £  ,  which 
money  I  have  ready  at  the  time  and  place  within  contained,  but  the  re- 
sidue of  the  said  goods  and  chattels  remain  in  my  hands  for  want  of  buyers. 

The  answer  of  G.  J.  Esq.  High  Sheriff. 

Bill  of  Sale  from  Sheriff, 

To  all  to.whom  these  presents  shall  come,  greeting :  Whereas,  by  virtue 
of  her  Majesty's  writ  of  fieri  facias,  issued  out  of  her  Majesty's  Court  of 

,  at  Westminster,  to  me  directed  and  delivered,  for  levying  £ 
on  the  goods,  chattels,  &c.  of  G.  7.,  which  A,  B.in  the  said  Court  hath 
recovered  against  him,  as  by  the  said  writ,  returnable  on  ,  may  more 
at  large  appear,  I,  G.  A.  Esq.  High  Sheriff  of  the  county  of  W,  have 
taken  into  my  hands  the  several  goods,  chattels,  &c.  of  the  said  G.  T. 
hereafter  mentioned,  that  is  to  say  [here  tet  them  outJ]  Now  know  ye, 
that  I,  the  said  G.  A,,  for  and  in  consideration  of  the  sum  of  £  to  me 
in  hand  paid  by  the  said  J[.  B.,  do  hereby,  as  much  as  in  me  lieUi,  by 
virtue  of^my  said  office,  fully  and  absolutely  bargain,  selli  and  detiver  to 
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the  said  A.  B.  his  executors,  administrators  and  assigns,  the  said  goods 
and  chattels,  to  have,  hold,  and  enjoy  the  same,  as  his,  her,  and  their  own 
proper  goods  and  chattels,  for  ever.  In  witness  whereof  I  have  hereunto 
set  my  hand  and  seal  the  day  of  ,  a.  d.  G.  A, 

Signed,  sealed,  and  delivered  in  the  ) 
presence  of  me  ,  of  .  ) 

Condition  of  Bond,  to  indemnify  Sheriff  for  selling  or  withdrawing. 

Whereas  the  above-named  G,  A.,  as  High  Sheriff  of  the  county  of  W., 
by  virtue  of  her  Majesty's  writ  of  fieri  facias  to  him  directed,  against  the 
goods  and  chattels  of  G.  T.,  issued  at  the  suit  of  A.  B.,  out  of  her  Ma- 
jesty's Court  of  at  Westminster,  and  there  returnable  on  ,  and 
whereby  he  was  to  cause  to  be  levied  of  the  goods,  chattels,  &c  of  the  sum 
of  £             ,  hath  seized  and  taken  divers  goods  and  chattels,  as  the  pro- 
per goods  and  chattels  of  the  said  G.  T.  in  execution :  and  whereas,  smce 
the  seizing  and  taking  of  the  said  goods  and  chattels  in  execution  as  afore- 
said, the  said  goods  and  chattels  and  each  and  every  part  thereof,  have 
been  claimed  by  one  who  hath  given  notice  to  the  saia  Sheriff  not  to  pro* 
ceed  to  a  sale  of  the  said  goods  and  chattels,  or  to  pay  over  the  money 
arising  from  the  sale  thereof,  to  the  said  A.  JB. :  and  whereas  the  said  A. 
Bs  hath  applied  to  the  said  Sheriff,  and  requested  him  to  sell  the  said 
goods  and  cnattelsso  seized  as  aforesaid,  under  and  by  virtue  of  the  said  writ 
of  fieri  facias,  notwithstanding  such  claim  and  notice,  and  to  pay  to  the 
said  A,  B.  the  money  arising  from  the  sale  thereof,  in  satisfaction  of  the 
said  sum  of  money  directed  to  be  levied  by  the  said  writ  of  fieri  facias, 
which  the  said  G.  T.  has  consented  to  do  upon  being  indenmified  for  so 
doing  [or  "  abandon  the  possession  thereof  and  return  nulla  bona  to  the  said 
Court."]     Now  the  condition  of  the  above  written  obligation  is  such,  that  if 
the  above  bounden  A.  B.,  his  heirs,  executors,  or  administrators,  do  and 
shall  from  time  to  time,  and  at  all  times  hereafter,  well  and  sufficiently  save 
harmless  and  keep  indemnified  the  said  Sheriff,  his  Under-Sheriff,  deputy 
and  officers,  and  each  and  every  of  them,  of,  from,  and  against  all  losses, 
costs,  charges,  damages,  and  expenses,  which  he  or  they  shall  or  may  sus- 
tain, suffer,  bear,  pay,  expend,  or  be  put  unto,  for  or  by  reason  or  means 
of  seizing  or  selling  the  said  goods  and  chattels,  so  seized  and  taken  in 
execution  as  aforesaid,  or  paying  unto  the  said  A.  B.  the  money  arising 
from  the  sale  thereof,  in  satisfaction  of  the  said  sum  of  £        ,  so  directed 
to  be  levied  by  the  said  writ  of  fieri  facias,  or  for  or  by  reason  of  abandon- 
ing the  possession  of  the  said  goods  and  chattels,  and  returning  nulla  bona 
to  the  said  Court;  and  also  of;  from,  and  against  all  action  and  actions, 
suit  and  suits,  or  any  proceeding  or  proceedings  at  law  or  equity,  which 
now  are,  or  shall  or  may  at  any  time  or  times  hereafter  be  brought,  com- 
menced, or  prosecuted,  rightfully  or  wrongfully,  against  the  said  Sheriff, 
his  Under-Sneriff,  deputy  and  officers,  or  any  or  either  o^them,  for  or  on 
account,  or  by  reason  or  means  of  the  seizing  or  selling  the  said  goods  and 
chattels  under  the  said  writ  of  fieri  facias,  or  paying  unto  the  said  A,  B. 
the  money  arising  from  the  sale  thereof  as  aforesaid,  or  for  or  by  reason 
or  means  of  any  other  act,  matter,  cause  or  thing  whatsoever,  relating 
thereto,  or  to  the  execution  of  the  said  writ  of  fieri  facias,  then  the  above 
written  obligation  to  be  void,  otherwise  to  stand  and  remain  in  full  force, 
vigour  and  effect. 

Signed,  sealed,  and  delivered,  )  ^    ii 

in  the  presence  of  me,  of  .  )  *     * 

(p)  As  the  case  may  be  ;  in  selling  fer,  and  set  over  all  title,  estate,  right 
*'  a  term  of  years/'  in  the  operative  and  interest  of  the  defendant  of  and  in 
part  say,  **  bargain,  sell,  assign,  trans-      the  same  -"  vide  3  Term  R.  294. 
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Elegit  given 
by  statute 
f  West- 


o 
minster. 


Statute  of 
Frauds  as 
to  trust 
estates. 


When  pro- 
perty bound 
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ELEGIT. 

This  writ  has  likewise  undergone  a  vital  change  by  the  recent 
statute  (a). 

The  writ  (be  it  remembered)  was  founded  on  the  statute  of 
Westminster  2,  c.  18,  (IS  Edw.  1,)  which  enacted,  "  that  when 
a  debt  is  recovered  or  acknowledged  in  the  king's  court,  or 
damages  awarded,  it  shall  be  in  the  election  of  him  who  sues  for 
such  debt  or  damages  to  have  a  writ  of  fieri  facias  to  the  Sheriff 
for  levying  the  debt  of  the  lands  and  chattels,  or  that  the  Sheriff* 
deliver  to  him  all  the  chattels  of  the  debtor  (saving  only  his 
oxen  and  beasts  of  his  plough)  and  a  moiety  of  his  land  until  the 
debt  be  levied  by  a  reasonable  price  or  extent." 

The  Statute  of  Frauds,  29  Car.  2,  c.  8,  (which  subjected  trust 
estates  to  execution  against  cestui  que  trust  just  as  if  he  had  been 
seised  of  the  legal  estate,)  enacts,  "  that  it  shall  be  lawful  for 
every  Sheriff  or  other  officer,  to  whom  any  writ  or  precept  is 
directed,  at  the  suit  of  any  person  or  persons  of,  for,  and  upon 
any  judgment,  statute  or  recognizance,  to  do,  make  and  deliver 
execution  unto  the  party  in  that  behalf  suing  of  all  such  lands, 
tenements,  rectories^  tithes,  rents  and  hereditaments  as  any  other 
person  or  persons  are  in  any  manner  seised  or  possessed  in  trust 
for  him  against  whom  execution  is  so  sued  (5),  like  as  the  Sheriff 
or  other  officer  might  or  ought  to  have  done,  if  the  said  party 
against  whom  execution  is  so  sued  had  been  seised  of  such 
lands,  &c.  of  such  estate  as  they  are  seised  of  in  trust  for  him 
at  the  time  of  the  said  execution  sued;  which  lands,  &c.  by  force 
and  virtue  of  such  execution,  shall  accordingly  be  held  and  en- 
joyed, freed  and  discharged  from  all  incumbrances  of  such 
person  or  persons  as  shall  be  so  seised  or  possessed  in  trust  for 
the  person  against  whom  such  execution  shall  be  sued/'  &c. 

1  &  2  Vict.  c.  110,  s.  11,  afler  reciting  that  the  existing  law 
was  defective  in  not  providing  adequate  means  for  enabling 
judgment  creditors  to  obtain  satisfaction  from  the  property  of 
their  debtors,  and  it  was  expedient  to  give  judgment  creditors 


(o)  I  &  2  Vict.  c.  no,  s.  11. 

(6)  The  lands  of  cestui  que  use  were 
made  liable  to  execution  by  1  Rich.  3, 
c.  1,  but  when  ute$  came  to  be  eie- 


cuted  and  a  new  estate  arose  under 
the  denomination  of  trusts,  under  the 
27  Hen.  8,  c.  10,  this  enactment  be- 
came necessary. 
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more  effectual  remedies  against  the  real  and  personal  estate  of 

their  debtors  than  they  possessed  under  the  existing  law,  it  is 

enacted,  "  that  it  shall  be  lawful  for  the  Sheriff  or  other  officer 

to  whom  any  writ  of  elegit,  or  any  precept  in  pursuance  thereof, 

shall  be  directed  at  the  suit  of  any  person,  upon  any  judgment 

which  at  the  time  appointed  for  the  commencement  of  this  act 

shall  have  been  recovered,  or  shall  be  thereafter  recovered  in  any 

action  in  any  of  her  Majesty's  superior  Courts  at  Westminster^ 

to  make  and  deliver  execution  unto  the  party  in  that  behalf 

suing  of  all  such  lands,  tenements,  rectories,  tithes,  rents  and  here' 

dttaments  of  copyhold  or  customary  tenure  (e)  as  the  person  against 

whom  execution  is  so  sued,  or  any  person  in  trust  for  him,  shall 

have  been  seised  or  possessed  of  at  the  time  of  entering  up  the  Property 

send  judgment  or  at  any  time  afterwards,  or  over  which  such  under  Ae 

person  shall^  at  the  time  of  entering  up  such  judgment  or  at  any  new  im- 

time  afterwards,  have  any  disposing  power  which  he  might,  with-  F»sonment 

out  the  assent  of  another  person,  exercise  for  his  own  benefit,  in  bill. 

like  manner  as  the  Sheriff  or  other  officer  may  now  make  and 

deliver  execution  of  one  moiety  of  the  lands  and  tenements  of 

any  person  against  whom  a  writ  of  elegit  is  sued  out ;  which 

lands,  tenements,  rectories,  tithes,  rents  and  hereditaments,  by 

force  and  virtue  of  such  execution  shall  accordingly  be  held  and 

enjoyed  by  the  party  to  whom  such  execution  shall  be  so  made 

and  delivered,  subject  to  such  account  in  the  Court  out  of  which 

such  execution  shall  have  been  sued  out  as  a  tenant  by  elegit  is 

now  subject  to  in  a  court  of  equity :  Provided  always,  that  such  Proviso  as 

party  suing  out  execution,  and  to  whom  any  copyhold  or  cus-  J°  copyhold 

tomary  lands  shall  be  so  delivered  in  execution,  shall  be  liable 

and  is  hereby  required  to  make,  perform  and  render  to  the  lord 

of  the  manor,  or  other  person  entitled,  all  such  and  the  like  pay-  * 

ments  and  services  as  the  person  against  whom  such  execution 

shall  be  issued  would  have  been  bound  to  make^  perform  and 

render  in  case  such  execution  had  not  issued ;  and  that  the  party 

so  suing  out  such  execution,  and  to  whom  any  such  copyhold  or 

customary  lands  shall  have  been  so  delivered  in  execution,  shall 

be  entitled  to  hold  the  same  until  the  amount  of  such  payments 

and  the  value  of  such  services  as  well  as  the  amount  of  the 

judgment  shall  have  been  levied :  Provided  also,  that  as  against  Proviso  as 


(c)  The  words  introduced  ioto  the      the  Statute  of  Frauds  regarding  trust 
Dew  statute  differ  little  from  those  in      estates. 


836  EXECUTION  OF  WRITS. 

topurchas-   purchasers,  mortgagees  or  creditors,  who  shall  have  become 

ere,  mort-     g^^jj  before  the  time  appointed  for  the  commencement  of  this 
gagees,  or  ,    ^'^  _ 

creditors,      act,  such  writ  of  elegit  shall  have  no  greater  or  other  effect  than 

a  writ  of  elegit  would  have  had  in  case  this  act  had  not  passed." 

Main  fea-         The  main  features  of  the  recent  statute  then  are  to  extend  the 

tures  of  the  operation  of  the  writ  of  elegit  from  a  moiety  of  the  lands,  &c.  to 

the  whole ;  from  freehold  lands  to  copyhold  and  customary ;  and 

as  to  trust  estates,  to  alter  the  period  of  time  when  the  property 

was  bound,  viz.  from  the  time  when  the  writ  of  elegit  was  sued  otU 

to  the  time  when  judgment  is  entered  up  against  the  debtor, 

Writ(d). 

Victoria,  &c-  to  the  Sheriff  of  W,  greeting :  Whereas  A.  B.  lately  in 
our  Court  before  us{€)  at  Westminster,  by  the  judgment  of  the  same 
Court,  recovered  against  C.  D.  £  which  in  our  said  Court  were  ad- 

judged to  the  said  A.  B.  for  bis  damages  which  he  had  sustained,  as  well 
on  occasion  of  the  not  performing  certain  promises  (f)  Ufin  debt  *^  re- 
covered against  C.  D.  a  certain  debt  of  £  ,  and  also  £  which  in 
our  same  Court  were  adjudged  to  the  said  A,  B,  for  bis  damages  which  he 
had  sustained  as  well  on  occasion  of  the  detention  of  the  said  debt  "1  as 
for  his  costs  and  charges  by  him  about  bis  suit  in  that  behalf  expended, 
whereof  the  said  C.  D.  is  convicted  as  appears  to  us  of  record ;  and  after- 
wards the  said  A,  B.  came  into  our  Court  before  us  at  Westminster,  and 
according  to  the  form  of  the  statute  in  such  case  made  and  provided  chose 
to  be  delivered  to  him  all  the  goods  and  chattels  of  the  said  CD.,  except 
his  oxen  and  beasts  of  the  plough,  and  also  all  the  lands,  tenements, 
rectories,  tithes,  rents  and  hereditaments  of  the  said  C.  D.  in  your  bailir 
wick ;  to  hold  to  him  the  said  goods  and  chattels  as  his  proper  goods  and 
chattels,  and  to  hold  the  lands,  tenements,  rectories,  tithes,  rents  and 
hereditaments  of  the  said  C.  D,  aforesaid  to  bim  and  his  assigns  as  his 
freehold,  according  to  the  form  of  the  said  statute,  until  the  damages  [or 
"  debt  and  damages  "]  aforesaid  should  be  thereof  fully  levied ;  therefore 
we  command  you,  that  without  delay  you  cause  to  be  delivered  to  the  said 
A.  B.,  by  a  reasonable  price  and  extent (g),  all  the  goods  and  chattels  of 
the  said  C.  D.  in  your  bailiwick,  except  his  oxen  and  beasts  of  the  plough, 
and  also  all  the  lands,  tenements,  rectories,  tithes,  rents  and  hereditaments 
of  the  said  C.  D,  in  your  bailiwick,  whereof  the  said  C.  D.,  or  any  person 
or  persons  in  trust  for  him  on  the  day  of  ,  in  the  year 

of  our  reign  (A),  on  which  day  the  judgment  aforesaid  was  given,  or  ever 
afterwards  was  seised ;  to  hold  the  said  goods  and  chattels  to  the  said 
A,  B.  as  his  proper  goods  and  chattels,  and  also  to  hold  the  said  lands, 
tenements,  rectories,  tithes,  rents  and  hereditaments  of  the  said  C.  D.  and 
his  assigns  as  his  freehold  (i),  according  to  the  form  of  the  statute  afore- 

(d)  As  to  the  mode  of  issuing,  the  lands;  Pa/m«r*< case,  4  Rep.  74 b ; 

signing,  sealing,  &c.  vide  ante,  p.  317.  2  Inst.  396. 

(«)  Or  in  C.  P.  "  before  our  jus-  (h)  The  day  on  which  judgment 

tices,"  or  in  Exch.  of  Pleas  "  before  was  entered  up,  ante,  p.  335. 

the  barons  of  our  Exchec^uer."  (t)  Yet  the  tenant  by  elegit  has  not 

(/)  As  the  form  of  action  may  be.  a  freehold  but  a  chattel  interest  only, 

(g)  The  word  "price"  refers  to  the  which  goes  to  his  executors;  Co.  Litt* 

goods  and  chattels,  and  **  extent''  to  42;  2  Bl.  Comm.  161. 
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Baid,  until  the  damages  [or  "  debt  and  damages"]  aforesaid  shall  be 
thereof  fully  levied,  and  in  what  manner  you  shall  have  executed  this  our 
writ  make  appear  to  t^s  at  Westminster  immediately  after  the  execution 
thereof,  under  your  seal  and  the  seals  of  those  by  whose  oath  you  shall 
make  ike  said  extent  and  appraisement,  and  have  there  then  this  wriL 
Witness^  &c. 

By  virtue  of  this  writ  the  Sheriff  delivers  to  the  execution 
creditor  in  manner  hereinafler  mentioned. 

All  the  goods  and  chattels  of  the  defendant,  except  his  oxen  What  ex» 
and  beasts  of  plough  {k).  tendible. 

The  whole  of  his  lands  (Z),  whether  in  fee  or  in  tail,  for  life  or 
for  years,  copyhold  or  customary,  or  in  reversion  (m) ;  his  tene- 
ments (»),  rectories  (o),  tithes,  rents  (p)  or  hereditaments,  whe- 
ther legally  vested  in  him,  or  of  which  any  other  person  in 
irast  (^)  for  him  shall  have  been  seised  or  possessed  of  at  the 
time  of  entering  up  the  judgment,  or  at  any  time  afterwards  (r),  or 
over  which  such  person  shall,  at  the  time  of  entering  up  such 
judgment  or  at  any  time  afterwards,  have  any  disposing  power 
which  he  might,  without  the  assent  of  any  other  person,  exercise 
for  his  own  benefit  (5). 


The  mode  of  executing  this  writ  is  as  follows : — upon  receipt  Mode  of 
of  it,  the  Sheriff  impanels  a  jury  to  inquire  of  all  the  goods  and  **®J"^°g 
chattels  of  the  debtor  and  appraise  the  same,  and  also  to  inquire 
as  to  his  lands,  tenements,  rectories,  tithes,  rents  and  heredita- 
ments, (the  extent  and  valuation  of  the  lands,  &c.  and  the  ap- 
praising of  the  goods  must  be  by  an  inquest  by  the  oath  of  Mast  be  by 
___^ inquest. 


(k)  Terms  for  years  and  interest  out 
of  land  are  extendible;  2  Inst.  395; 
3  Co.  12 ;  8  Co.  17 1 ;  Cro.  Eliz.  684 ; 
Moore,  876 ;  1  Browl.  38 ;  Hob.  58 ; 
but  a  term  of  years  outstanding  in  a 
trustee  seems  not  extendible  under 
this  statute ;  vide  Scott  v.  Scholey,  8 
East,  Rep.  467  ;  Metcalf  v.  Scholey, 
2  N.  R,  461 ;  2  Vern.  248  ;  2  Saund. 
1 1 ;  vide  Phillips  v.  Evans,  1  C.  &  M. 
450 ;  nor  an  equity  of  redemption, 
whether  of  a  freehold  estate  or  of  a 
term  of  years ;  Plunket  v.  Penson,  2 
Atk.  Rep.  290 ;  Lyster  v.  Dolland,  1 
Ves.  jun.  431 ;  and  see  8  East,  Rep. 
supra ;  nor  is  a  tenement  which  can- 
not be  granted  over,  as  the  office  of 
filacer.  Dyer,  7,  or  the  like. 

(0  2  Inst.  395;  I  Roll.  Abr.888; 


3  Rep.  9  ;  and  see  Morris  v.  Jones,  3 
D.  &  Ryl.  603. 

(m)  1  Roll.  Abr.  894  ;  2  Leon.  113. 

(n)  Ibid. ;  Gilbert,  Execution^  38. 

(0)  Vide  Jenk.  Rep.  407  ;  3  Bos.  & 
Pul.  327  ;  Dalt  136. 

(p)  Wotton  V.  Shirt,  Cro.  Eliz. 
742,  656;  Bro.  Elegit,  13  ;  3  Rep.  9. 

(q)  A  trust  in  favour  of  defendant 
and  another  person  is  not  within  the 
statute ;  Doe  v.  Greenhill,  3  B.  &  A. 
684;  vide  also  Harris  v.  Booker,  4 
Bing.  96. 

(r)  The  execution  now  relates  back 
to  the  judgment. 

(s)  Doed  Wigan  V.Jones,  10  Bam. 
&  Cr.  459 ;  Skeeles  v.  Shearley,  3  IVL 
&C.  112. 
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street,  in  ,  in  the  said  county,  on  the  day  of  ,  in  the 

year  of  the  reign  of  our  sovereign  lady  Victoria,  by  the  grace  of 
God  of  Great  Britain  and  Ireland  Queen,  defender  of  the  faith,  and  so 
forth,  before  me  ,  Sheriff  of  the  said  county,  by  virtue  of  her  Ma- 

jesty's writ  to  me  directed  and  hereunto  annexed,  on  the  oath  of  {here 
name  the  ticelve  jurors']  good  and  lawful  men  of  my  bailiwick,  who  being 
sworn  and  charged,  upon  their  oath  say,  that  C.  X).  in  the  said  writ 
named,  on  the  day  of  ,  in  the  year  of  the  reign  of  her 

present  Majesty,  on  which  day  the  judgment  in  the  said  writ  specified  was 
entered  up  against  the  said  C,  was  [and  on  the  day  of  taking  this  inqui- 
sition is]  seised  and  possessed  of  ana  in  the  several  goods  and  chattels  fol- 
lowing, that  is  to  say,  {here  set  forth  the  goodSf"]  as  his  own  proper  goods 
and  chattels,  and  the  said  jurors  do  appraise  and  value  the  same  at  the 
sum  of  £  ,  which  said  goods  and  chattels  I  have  caused  to  be  deli- 

vered to  the  said  A.  B.  in  the  writ  named,  to  hold  to  him  as  his  own 
goods  and  chattels,  in  part  satisfaction  of  the  debt  and  damages  in  the  said 
writ  mentioned ;  and  the  jurors  aforesaid  on  their  oath  aforesaid,  further 
say,  that  the  said  C.  X).  in  the  said  writ  named,  at  the  time  of  entering 
up  the  said  judgment  in  the  said  writ  specified,  had  not,  nor  on  the  day 
or  taking  of  this  inquisition  hath,  any  otner  or  more  goods  or  chattels, 
or  any  lands,  tenements,  rectories,  tithes,  rents  or  hereditaments,  in  my 
bailiwick,  to  the  knowledge  of  the  said  jurors,  which  may  or  can  be  ex- 
tended or  apprabed.  In  witness  whereof  as  well  I  the  said  Sheriff  as  the 
said  jurors  to  this  inquisition  have  set  our  hands  and  seals  the  day,  year 
and  place  above  mentioned. 
If  lands,  If  lands  or  goods  be  taken,  <ay,] — was  [and  on  the  day  of  taking  this 

and  no  inquisition  is]  seised  in  his  demesne  as  of  fee,  of  and  in  a  certain  mes- 

goods  taken,  suage,  &c.  with  the  appurtenances,  situate  in,  &c.  in  the  said  county,  and 
now  in  the  tenure  or  occupation  of  I.  S,  at  the  clear  yearly  rent  of  14/.  in 
all  issues  beyond  reprizes ;  and  also  of  and  in  a  certain  other  messuage, 
&c,,  in  the  occupation  of  W.  P.  of  the  clear  yearly  value  of  £  in  all 
issues  beyond  reprizes ;  which  said  messuage,  &c.,  I,  the  said  Sheriff,  on 
the  day  of  taking  this  inquisition,  have  caused  to  be  delivered  unto  the 
said  A.  B.  in  the  said  writ  named,  at  the  reasonable  price  and  extent 
aforesaid,  to  hold  to  him  and  his  assigns  as  his  free  tenements,  according 
to  the  form  of  the  statute  in  that  case  made  and  provided,  until  the  debt 
or  damages  in  the  said  writ  mentioned  shall  be  thereout  fully  levied  as  by 
the  said  writ  I  am  commanded ;  and  the  said  jurors  upon  their  said  oath 
fiirther  say,  that  the  said  C.  D.  in  the  said  writ  named,  at  the  time  of  the 
rendition  of  the  said  judgment  in  the  said  writ  specified,  had  not,  nor  on 
the  day  of  taking  this  inquisition  hath,  any  goods  or  chattels,  or  any  other 
or  more  lands  or  tenements  in  my  bailiwick,  to  the  knowledge  of  the  said 
jurors.  In  witness  whereof,  as  well  I  the  said  Sheriff,  as  ths  said  jurors, 
have  to  this  inquisition  set  our  hands  and  seals  the  day  and  year,  and  at 
the  place  above-written. 


the  Sheriff  returns  that  there  are  no 
lands,  the  inquisition  need  not  be  re- 
turned ;  Stonehouse  v.  Ewen,  2  Str. 
Bep.  874.  Before  inquisition  filed  the 
Court  may  examine  it,  and  if  they  find 
fraud,  partiality,  &c.  may  stop  the 
£ling  and  award  a  new  elegit ;  2  Inst. 
396;  or  that  the  lands  are  extended 


at  an  under  value;  Com.  Dig.  Execu- 
tion  (C.;,  14.  If  the  return  be  void, 
the  objection  may  be  taken  in  an  ac- 
tion of  ejectment  brought  to  recover 
actual  possession ;  Masters  v.  Durant, 
1  B.  &  A.  40 ;  or  the  Court  will  set 
it  aside  and  amerce  the  Sheriff;  Pulleu 
v.  Purbeck,  12  Mod.  368. 
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Indorsement  on  Writ. 

The  execution  of  tliis  writ  appears  in  the  schedule  hereunto  annexed. 

The  answer  of  G.  A,,  Esq.,  Sheriff. 

If  judgment  be  recovered  where  goods  have  been  taken  and  Restitution, 
delivered  upon  an  elegit,  the  defendant  shall  be  restored  to  the 
goods  themselves,  and  not  to  the  value  of  them  as  on  restitution 
of  goods  taken  on  3.  fieri  facias  (I).  The  Court,  on  motion,  will 
refer  it  to  the  master  to  take  an  account  of  the  rent  and  profits, 
and  order  possession  to  be  given  up  if  it  appear  that  the  judg- 
ment is  satisfied  (m).  The  plaintiff  is  entitled  to  interest  upon 
his  judgment,  over  and  above  the  sum  recovered  by  the  judg- 
ment (fi). 


Section  XII. 

EXTENT. 


This  writ  is  not  in  anywise  affected  by  the  statute  of  1  &  2  How  affect- 

Vict.  c.  110.  edbyreceut 

changes. 

It  is  a  writ  of  execution  against  the  body,  lands,  and  goods,  or  vvbat  it  is. 
the  lands  and  goods  of  the  crown  debtor  (a) ;  and  it  is  of  two 
kinds — extents  in  chief,  and  extents  in  aid :  an  extent  in  chief  Extents  in 
is  a  hostile  proceeding  by  the  crown  against  a  crown  debtor,  or  ^j]^  *°    ^"* 
against  the  debtor  of  a  crown  debtor,  against  whom  also  an  ex- 
tent in  chief  has  issued;  an  extent  in  aid  is  when  the  extent  is 
issued  at  the  instance  of  a  crown  debtor  against  his  debtor  to  aid 
his  payment  of  the  crown  debt  (6). 

When  by  the  inquisition  debts  are  found  and  seized  into  the  Extents  in 

Queen's  hands,  the  Queen,  on  an  affidavit  of  danger,  and  a  ???°  j 

y  .  1.  n  thirddegree^ 

baron  sfiat,  may  proceed  by  an  immediate  extent  for  their  re-  what. 

covery,  this  is  called  an  extent  in  the  second  degree ;  so  when 

debts  are  found  on  an  extent  in  the  second  degree,  the  crown 

may  have  an  extent  in  the  third  degree  and  so  forth  (c). 

(0  Goodyer$  v.  Jnce,  Cro.  Car.  246 ;  225 ;  33  Hen.  8,  c.  39,  s.  50 ;  Rex  v. 

Dyer,  363  ;  1  Roll.  Abr.  778.  Lamhe,  M'Cleland,  Rep.  402. 

(m)  Pricev.Varney,  3  B.  &  C.  733.  (6)  Rex  v.  ShackU,  1 1  Price,  772 ; 

(n)  Godfrey  v.  Watson,  3  Atk.  517 ;  67  Geo.  3,  c.  1 17. 
Bath  V.  Bradford,  2  Ves.  sen.  589.  (c)  Glib.  Exch.  177  ;  West,  303  j 

(a)    West  on  Extents,   79,  187,  Ewin's  Ca.  Parker,  259. 
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Whence 
issaed. 


The  writ  of  extent  issues  out  of  the  equity  side  of  the  Exche- 
issaed.  ^^gj.  up^n  ihefiat  of  a  baron.    It  is  tested  on  the  day  it  issues (c?) 

iDg,  signing,  by  the  chief  baron,  signed  by  the  Queen's  remembrancer,  and 
^^*  sealed  with  the  Exchequer  seal ;  it  is  made  returnable  on  a  ge- 

neral return  day  in  term. 


Substance 
of  writ. 


The  writ,  after  reciting  the  debt  due  to  the  crown,  commands 
the  Sheriff  to  take  the  defendant,  and  to  inquire  by  a  jury  what 
lands  and  tenements,  and  of  what  yearly  value,  the  defendant  had 
on  the  day  when  he  first  became  a  debtor  to  the  crown,  or  at 
any  time  since,  [or  in  the  case  of  a  simple  contract  debt^  what 
lands^  &c.  he  now  hath,]  and  what  goods  and  chattels,  and  of 
what  kind  and  value,  and  what  debts,  credits,  specialties,  and 
sums  of  money,  the  defendant  or  any  person  in  trust  for  him  or 
to  his  use,  and  all  in  his  bailiwick,  and  to  appraise  and  extend 
the  same  for  the  Queen ;  but  not  to  sell  the  goods  and  chattels 
until  he  shall  be  otherwise  commanded  (e). 


What  seize-      The  capias  clause  of  the  extent  is  not  usually  enforced  (y); 
this  writ.       ^"^  ^  defendant  in  custody  under  an  execution  in  aid,  was  or- 
Defendant's  dered  to  be  discharged,  when  the  sheriff  had  also  seized  pro- 
person,         perty  more  than  sufficient  to  cover  the  demand  (g).    If  arrested, 
he  cannot  be  admitted  to  bail  (h) ;  a  bankrupt  may  be  arrested 
during  his  privilege,  the  crown  not  being  bound  by  the  Bankrupt 
Act. 


Goods  and 
chattels. 


All  the  goods  and  chattels  (e)  of  the  defendant  may  be  seized, 
excepting  necessary  victuals  for  the  defendant  and  his  family, 
and  oxen  and  beasts  of  the  plough  (k) ;  whether  vested  in  the 
defendant  legally  in  his  own  right  (J),  or  held  in  trust  for  him(m) ; 
goods  pawned  or  demised  prior  to  the  teste  of  the  writ,  (unless 
the  lien  be  satisfied,)  cannot  be  taken  on  an  extent(n);  goods  which 


(d)  Rex  V.  Maherley,  2  Dowl.383 ; 
4  Tyr.  345.  ExtenU  in  aid  roust  have 
indorsed  upon  them  the  amount  of  the 
debt  stated  and  specified  in  the  baron's 
fiat;  67  Geo.  3,  c.  117;  Tidd's  Pr. 
110. 

(e)  West  on  Extents,  56,  that  is, 
until  a  venditioni  exponas  shall  issue. 

(/)  Rex  V.  Flaw,  3  Price,  94. 
Ig)  Rex  V.  Kinnear,  3  Price,  536. 
(S)  Ex  parte  Temple,  2  Rose,  22. 


(t)  Goods  and  chattels,  ante,  p.  322. 
A  term  of  years  may  under  this  writ 
be  either  extended  as  land,  or  ap< 
praised  as  a  chattel ;  Fleetwood's  Ca, 
8  Co.  171. 

(k)  2  Roll.  Abr.  160. 

(l)  2  Roll.  Abr.  159;  see  also 
Britton  v.  Cole,  1  Ld.  Raym.  305. 

(to)  West,  116. 

(n)  Ibid, ;  Rex  v«  HumphrySt  1 
M'Clel.  &  Y.  173. 
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have  been  distrained  for  rent  before  the  teste  of  the  writ,  but  not 
sold,  may  be  seized  (o) ;  goods  of  a  bankrupt  may  be  taken,  if 
the  writ  be  tested  prior  to  the  appointment  of  the  assignees  or 
provisional  assignee  (p). 

The  freehold  lands  of  the  defendant  may  be  seized,  and  trust  Defendant's 
as  well  as  legal  estates ;  but  copyhold  not  (q) ;  an  equity  of  re-  **'***• 
demption  may  be  taken  (r) ;  or  lands  over  which  the  crown  debtor 
has  a  power  of  revocation  (s) ;  an  extent  against  the  lands  and 
tenements  only  of  the  crown  debtor,  without  including  goods  or 
chattels,  seems  irregular  (^). 

Money  in  the  defendant's  possession ;  debts  by  simple  con-  Money, 
tract  or  by  specialty,  although  not  due,  the  Sheriff  must  seize  («);  ^®^'*'  «c* 
it  seems  that  on  an  extent  in  chief,  the  crown  may  seize  debts 
found  to  be  due  to  its  debtor  in  infinitum;  but  on  an  extent  in 
aid,  not  beyond  the  third  degree,  counting  the  Queen's  debtor 
as  one  of  the  degrees  (a). 

On  receipt  of  the  writ  the  Sheriff  issues  his  summons  to  the  Mode  of 

defendant  and  to  all  his  debtors  to  appear  and  disclose  the  nature  Proceeding 

.        ...  .         .0°  receipt  of 

and  particulars  of  such  debts  before  the  inquisition  (y) ;  likewise  writ. 

to  all  other  persons  who  can  speak  to  the  defendant's  property, 
on  pain  of  attachment  (z) ;  also  he  summons  a  jury  of  twelve 
men  (it  must  be  by  inquest  (a)  ),  who  find  the  value  of  the  goods.  Must  be  by 
&c.  as  also  what  other  goods,  &c.  he  had  at  the  time  the  defend-  \yT*^*J*  , 
ant  became  indebted  to  the  queen,  or  at  any  time  since :  when  inquired 
the  jury  have  found  the  facts,  the  Sheriff  returns  the  writ,  with  *°*°' 
the  inquisition  annexed,  to  the  Court  of  Exchequer,  whereupon 
a  venditioni  exponas  issues  for  a  sale  of  them.  exi»nas?°* 

The  Sheriff  has  no  power  by  virtue  of  the  extent  to  levy  or  As  to  debts, 
receive  the  debts  found  on  the  inquisition,  he  is  merely  to  seize 
them,  which  is  a  mere  seizure  in  law ;  and  upon  the  return  of 

(o)    West,  101  ;    Rex    v.   Cotton,  (s)  Godbolt,  Rep.  289. 

Parker,   112;   8  Anne,  c.  14,  s.  1;  (f)  Hex  v.  Lamft,  M*Clel.  402. 

Bunb.269.  (u)  West,  172. 

(p)  Rex  V.  Marsh,  1  M'Clel.  &  Y.  (x)  West,  303  ;  Parker,  259. 

250.  (y)    Reg,  v.  Newell,  Park.  269 ; 

{q)  As  to  a  term  outstanding  to  at-  West,  330. 

tend  the  inheritance,  see  M'Clel.  Kep.  (t)  Ihid, 

402,  417.  (a)  Cro.  Jac.  566. 

(r)  Rex  V.  Delamotte,  Forest's  Rep. 
162  ;  Rex  V.  Coombes,  1  Price,  207. 
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Mode  of 
conducting 
inquisition 
as  to  wit- 
nesses, &c. 

May  be  ad- 
journed. 


the  inquisition  the  Court  of  Exchequer  will  issue  a  scire  facias 
or  immediate  extent  to  levy  the  debt. 

The  Sheriff  must,  as  to  witnesses,  questions,  &c.  conduct  the 
inquiry  as  in  other  cases,  otherwise  the  Court  will  quash  the  in- 
quisition (b). 

The  inquisition  may  be  adjourned  or  another  holden  before 
the  return  day  of  the  writ  to  find  property  not  found  by  the 
first,  in  which  case  both  inquisitions  are  returned  to  the  Court. 


Priority  of 
writs. 


An  immediate  extent,  and  an  extent  in  chief,  in  the  second  or 
any  degree,  are  to  be  satisfied  before  an  extent  in  aid  of  a  prior 
teste  (c)  ;  inter  se  according  to  their  teste  {d). 


Fi.  fa.  and 
an  extent. 


Goods  seized  under  a  fi.  fa.  at  the  suit  of  a  subject  are  before 
sale  liable  to  be  taken  by  virtue  of  the  Queen's  extent,  tested 
after  the  delivery  of  the  fi.  fa.  to  the  Sheriff;  and  it  makes  no 
difference  whether  the  extent  be  in  chief  or  in  aid  (e). 

Juryman* s  Oath. 

You  shall  well  and  truly  inquire  what  lands  and  tenements,  and  of  what 
yearly  value,  had  in  my  bailiwick,  on  the  day  of  ,  in 

the  year  of  the  reign  of  her  present  Majesty,  on  which  day  he  was 

found  indebted  to  her  Majesty,  or  at  any  time  since,  and  what  goods  and 
chattels,  and  of  what  sorts  and  values,  and  of  what  debts,  credits,  special- 
ties, and  sums  of  money,  the  said  ,  or  any  person  or  persons,  to  his 
use,  or  in  trust  for  him,  now  hath  or  have  in  my  said  bailiwick,  and  that 
you  appraise  such  eoods  and  chattels,  so  that  I  may  extend,  seize  and 
take  the  same  into  her  Majesty's  hands,  until  her  Majesty  shall  be  fully 
satisfied,  the  sum  of  £  due  to  her  Majesty,  upon  an  extent,  directed 
to  me,  tested  the            day  of           ,  in  the  year  of  her  reign. 

So  help  you  God. 

Indorsement  on  Writ, 

Tlie  within-named  is  not  found  in  my  bailiwick.    The  residue 

of  the  execution  of  this  writ  appears  in  the  inquisition  hereto  annexed. 

The  answer  of,  &c. 

Inquisition, 

Westmorland,  )      An  inquisition  indented,  taken  at  the  house  of  , 

to  wit.       5  known  by  the  name  or  sign  of  the  ,  in  the  said 

county,  the  day  of  ,  in  the  year  of  the  reign  of  our 

sovereign  lady  Victoria,  by  the  grace  of  God,  of  the  united  kingdom  of 
Great  Britain  and  Ireland  Queen,  defender  of  the  faith,  &c.  before  me 
,  Sheriff  of  the  said  county,  by  virtue  of  her  Majesty's  writ  of 


(6)  Res  V.  Bickley,  3  Price,  454. 
(c)  Bex  V.  Larkingt  8  Price,  683. 
{d)  Reg.  V.  Quash,  Park.  281. 


(e)  GUet  V.  Glover,  2  M.  &  Sc.  197 ; 
9  Biog.  128 ;  1  C.  &  F.  72 ;  12 
Price,  2. 
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extent  to  me  directed,  and  to  this  inquisition  annexed,  on  the  oath  of 
A,  B.  [here  name  the  twelve  jurors]  honest  and  lawful  men  of  my  haili- 
wick,  who  heing  sworn  and  charged  on  their  oath  say,  that  in  the 

said  writ  named,  on  the  day  of  ,  in  the  year  aforesaid, 

was,  and  at  the  time  of  taking  this  inquisition  is,  possessed  of  the  goods 
and  chattels  following  (f)  ;  that  is  to  say,  [^here  state  the  Roods  taken  from 
the  inventory,']  as  of  lus  own  goods  and  chattels,  and  the  said  jurors  do 
appraise  and  value  the  same  at  the  sum  of  £  ;  all  which  said  goods 
and  chattels  I  the  said  Sheriff  have  seized  and  taken  into  her  Majesty's 
hands :  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  further  say, 
that  ,  of,  &c.  is  indehted  to  the  said  in  £         for,  &c.,  and 

that  ,  of,  &c.  is  indehted  to  the  said  in  £        for  goods  sold ' 

and  delivered  to  the  said  [here  state  who  are  indebted,  and  for  what] ; 

all  which  said  dehts,  sura  and  sums  of  money,  I  the  said  Sberi£f  have 
taken  and  seized  into  her  Majesty's  hands :  And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  further  say,  that  the  said  on  the  day  of  issuing 

the  said  writ  was,,  and  on  the  day  of  taking  the  inquisition  is,  seised  in  his 
demesne  as  of  fee,  of  and  in,  &c.  with  the  appurtenances  thereto  belong»- 
ing,  situate  and  being  in  ,  in  the  parish  of  in  the  said  county, 

and  in  the  possession  of  ,  of  the  clear  yearly  value  of  £        ,  in  all 

issues  beyond  reprizes,  which  I  the  said  Sheriff  have  seized  and  taken 
into  her  Majesty's  hands ;  and  that  the  said  hath  not  any  other  or 

more  goods,  or  chattels,  debts,  credits,  specialties,  or  sums  of  money,  or 
any  other  or  more  lands,  or  tenements,  in  my  bailiwick,  to  the  knowledge 
of  the  said  jurors,  which  can  be  extended,  appraised  or  seized  into  her 
Majesty's  hands.  In  witness  whereof,  as  well  I  the  said  Sheri£^  as  the 
said  jurors,  to  this  inquisition  have  set  our  seals,  the  day,  year,  and  place 
above-mentioned  (g). 


Section  XIIL 
interpleader  act. 

(1  &  2  Will.  4,  c.  58.    October  20th,  1831.) 

At  common  Um^  if  the  property  in  goods  taken  under  an  How  Sheriff 

execution  was  disputed,  which  frequently  occurred  in  the  case  relieved  at 

commoQ 
of  bankruptcy,  and  not  unfrequently  between  the  crown  and  an  law. 


(/)  If  lands,  &c.  are  taken  they 
must  be  properly  described,  and  it 
should  appear  how  they  came  to  be 
the  defenaant's  property.  So  if  dehts 
are  found,  it  should  be  stated  for  what, 
as  for  goods  sold,  money  lent,  &c. ;  if 
hills  or  notes,  their  dates,  by  whom 
drawn,  accepted,  indorsed,  &c.  should 
appear,  and  how  they  became  the 
deotor's  property. 

{g)  The  Sheriff  may  return  non  est 
inventus  and  that  the  debtor  hath  no 


goods  or  lands ;  Dalt,  234 ;  or  cepi 
corpus  and  the  seizure  of  the  lands ; 
ibid.;  or  that  the  debtor  is  a  clerk; 
Dalt.  23 ;  or  that  the  lands,  &c.  are 
already  extended,  or  that  another  is  in 
by  descent,  for  that  they  are  not  to  be 
put  out  of  possession  without  a  scire 
facias;  Fitz.  Ret.  112  ;  a  return  that 
he  has  delivered  such  lands  without 
saying  there  are  no  other  lands  is  bad> 
Browl.  37. 


346  EXECUTION  OF  WRITS. 

execution  creditor,  the  Court,  upon  suggestion  of  these,  or  of 
any  other  reasonable  doubt,  would  in  general  enlarge  the  time 
for  making  the  Sheriff's  return,  until  such  right  of  property  was 
determined  between  the  claimants,  or  until  one  of  the  claimants 
had  given  him  a  sufficient  indemnity  (a) ;  if  the  doubt  arose  from 
a  point  (6)  of  law,  and  not  from  mere  matter  of  fact,  the  Court 
would  in  general  interpose  its  equitable  jurisdiction  in  his  favour, 
where  he  acted  (c)  fairly,  and  was  guilty  of  no  neglect  of  duty ; 
but  where  the  doubt  arose  from  mere  matter  of  fact,  (as  the 
Sheriff  might  summon  (d)  an  inquest  to  say  whose  property  it 
was  before  he  returned  the  writ,)  that  indulgence  was  granted 
only  under  special  circumstances  and  in  particular  cases.  Other 
hardships  too  pressed,  and  still  do  press,  on  the  Sheriff,  which 
do  not  prevail  as  between  the  claimants ;  he  could  not,  for  in- 
stance, nor  can  he,  file  a  bill  (e)  of  interpleader  in  equity,  and 
the  costs  (f)  of  applying  to  the  Court  for  enlarging  the  time  for 
making  his  return,  were  not  nor  are  they  under  the  Interpleader 
Act  in  general  allowed  him. 

By  statute         Notwithstanding,  however,  by  the  above  statute  a  more  effec- 
^^^'  tual  relief  is  afforded  to  Sheriffs  and  other  officers  in  such  cases. 

Sect.  6  of  which,  after  reciting  that  difficulties  sometimes  arise 
in  the  execution  of  process  against  goods  and  chattels  issued  by 
or  under  the  authority  of  the  said  Courts,  by  reason  of  claims 
made  to  such  goods  and  chattels  by  assignees  of  bankrupts,  and 
other  persons  not  being  the  parties  against  whom  such  process 
has  issued,  whereby  Sheriffs  and  other  officers  are  exposed  to 
the  hazard  and  expense  of  actions ;  and  it  is  reasonable  to  afford 
relief  and  protection  in  such  cases  to  such  Sherifis  and  other 
officers,  enacts, 

*'  That  when  any  such  claim  shall  be  made  to  any  goods  or  chattels  taken 
or  intended  to  be  taken  in  execution  under  any  such  process,  or  to  the 
proceeds  or  value  thereof,  it  shall  and  may  be  lawful  to  and  for  the  Court 
from  which  such  process  issued,  upon  application  of  such  SheriiS)  or  other 

(a)  Ledbury  v.  Smith,  1  Cb.  Rep.  (c)  Colley  v.  Hardy,  5  M.  &  R. 
294  ;  WelU  V.  Pickman,  7  Term  Rep.  123 ;  Timbrell  v.  Mills,  Bl.  Rep.  206. 
174;  Thurstm  v.  Thurston,  1  Taunt.  (d)  7  Term  Rep.  174. 

120;  King  v.  Bridges,  7  Taunt.  294;  (e)  Slinghby  v.  Boutton,  1  V.  &  B. 

Beavan  v.  Dawson,  6  Bing.  566;  7  334. 

B.  &  Cr.  379;    1   Ch.   Rep.  677;  (/)  Rex  v.  Cooke,  I  M'Cl.  &  Y. 

Tidd's  New  Pract.  694.  198 ;    Tidd's  New  Pr.  675 ;   Tidd, 

(b)  7  Term   Rep.  174;   1  Taunt.  9th  edit.  1017. 
120 ;  George  v.  Birch,  4  Taunt.  585. 
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officer  made  before  or  after  the  return  of  such  process,  and  as  well  before 
as  after  any  action  brought  against  such  Sheriff  or  other  officer,  to  call 
before  them  by  rule  of  Court,  as  well  the  party  issuing  such  process,  as 
the  party  making  such  claim,  and  thereupon  to  exercise  for  the  adjustment 
of  such  claims,  and  the  relief  and  protection  of  the  Sheriff  or  other  officer, 
all  or  any  of  the  powers  and  authorities  hereinbefore  contained,  and 
make  such  rules  and  decisions  as  shall  appear  to  be  just,  according  to 
the  circumstances  of  the  case ;  and  the  costs  of  all  such  proceedings  »iall 
be  in  the  discretion  of  the  Court" 

The  intention  of  this  statute  was  to  relieve  Sheriffs  and  other  Intent  of 
officers  (acting  under  the  execution  of  process  against  goods  and  J^^?^  ^ 
chattels  actually  taken  or  intended  to  be  taken  in  execution,  or  to 
the  proceeds  or  value  thereof,)  from  the  necessity  of  making  any 
return  to  the  writ,  or,  in  case  a  return  has  been  made,  from  the 
hazard  of  all  actions  which  he  would  otherwise  be  exposed  to ; 
before  the  passing  of  this  act,  if  he  did  not  do  his  duty,  he  ha- 
zarded an  expensive  law  suit,  or  if  he  did,  he  was  equally  in 
danger ;  to  use  the  forcible  language  of  Mr.  J.  Patteson,  "  he 
Tvas  between  two  fires.*' 

In  arranging  the  decisions  hereon,  it  may  be  proper  to  consider  Order  of 

them  in  the  following  order  :  subsequent 

^     mi  •  1  •      r  .  matter  and 

1.  1  hose  withm  the  statute.  decisions. 

2.  Those  not  within  the  statute. 

3.  Application,  time  of,  &c. 

4.  The  consequence  of  appearance  or  nonappearance  of  the 

parties. 

5.  Costs,  &c. 

The  very  fonndation  of  an  application  under  this  statute  is  There  must 
that  a  claim  (g)  has  been  made,  and  any  thing  short  of  a  claim  ^  *  claim, 
will  not  suffice ;  as  for  instance,  the  giving  of  a  notice  of  a  fiat 
of  bankruptcy  having  issued  (h)  ;  but  if  such  claim  is  founded 
upon  a  lien  (i)  only,  the  Court  will  relieve  the  Sheriff;  for  al- 
though the  statute  would  seem  to  have  in  view  only  those  cases 
where  the  entirety  of  the  property  is  claimed,  yet  a  claim  founded 
upon  a  lien  has  been  holden  within  its  purview,  and  the  reason 
assigned  is,  for  that  a  lien  may  be  equal  in  value  to  the  entirety ; 
besides  a  claim  of  part  will  suffice,  if  the  goods  taken  will 
suffice  (k). 

The  nature  of  the  claim^  whether  valid  or  not  valid,  legal  (/)  or  Nature  of 
— __  claim,  whe- 

(g)  Imae  v.  Spilsbury,  10  Bing.  3 ;  (h)  BentUy  v.  Hook,  suprd,  x.^1  f°    i  °' 

2   Dowl.  211 ;     3   M.  &  Sc.  341 ;  (i)  Ford  v.  Baynton,  1  Dowl.  358.  ^anitnhU 

BentUy  v.  Hook,  2  Dowl.  389 }  2  C.  (fc)  Barker  v.  Dyna,  1  Dowl.  170.  *'»'"*"''•*• 

&  M.  426.  Q)  Ford  v.  Baynton,  1  Dowl.  358. 
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equitable,  so  as  to  entitle  the  SfaeriflTto  relief  under  the  statute, 
is  a  question  of  some  nicety  for  him  simply  as  an  officer :  it 
would  probably  have  been  the  safest  and  best  rule  to  have  given 
^m  relief  in  all  cases,  without  regard  to  its  validity,  or  to  hs 
being  a  legal  or  an  equitable  claim,  leaving  that  question  to  be 
decided  by  and  at  the  cost  of  the  claimants ;  for  as  to  the  d^ree 
of  inquiry  to  be  made  to  entitle  him  to  relief,  no  line  can  wdl 
be  drawn,  varying  as  it  must  with  the  varying  circumstances  of 
each  particular  case,  and  the  SheriflT  will  not  unfrequently  be  in* 
duced  to  apply  to  the  Court  in  hopes  of  finding  relief  against 
conflicting  claims,  and  be  told  that  he  did  not  make  st^ficieiU 
inquiry  into  the  nature  of  the  claim,  and  therefore  cannot  be  re- 
lieved.   Thus  in  the  case  of  Bishop  v.  H'mxman  f  m),  on  the  She- 
riff's officer  going  to  the  premises,  he  found  a  man  in  possession, 
who  said  '*  that  he  had  taken  possession  of  the  £irm  on  behalf 
of  the  mortgagees  of  the  property,  but  that  he  had  no  orders 
with  r^ard  to  the  growing  crops."     A  notice  after  this  was 
given  to  the  Slieriff*by  the  mortgagee  that  he  had  taken  possession 
of  the  growing  crops  as  well  as  of  the  £uin.     The  execution 
creditor  not  interfering,  either  by  abandoning  his  fi.  fa.  or  by 
acknowledging  the  claim  of  the  mortgagee,  Taunton,  J.  said, 
*'  1  am  of  opinion  that  applications  under  this  statute  ought  not 
to  be  considered  as  a  matter  of  course.     It  is  the  duty  of  the 
Sheriff  to  make  some  inquiry  before  he  comes  to  this  Court. 
He  is  not  to  be  spared  all  trouble  and  to  abstain  from  making 
all  inquiry ;  hut  when  co/^Uctmg  claims  are  aihameed,  om  wJUc& 
he  cannot  decide^  he  may  then  came  to  the  Court"  *  *  I  think  the 
Sheriff  should  have  known  that  the  mortgagees,  having  taken 
possession  of  the  lands,  had  primd  facie  taken  possession  of  the 
crops.  *  *  The  judgment  creditor  did  not  object  to  the  seizure 
of  the  mortgagees,  and  therefore  there  were  no  cof^Gcting  dairas 
within  the  meaning  of  the  act.    If  the  judgment  creditor  had 
preferred  a  claim  to  the  Sheri£^  and  desired  him  to  take  pos- 
session of  the  growing  crops,  the  case  would  have  been  difierent." 
Assuming  this  case  to  be  correctly  reported,  two  essentials  seemed 
in  the  learned  judge's  mind  to  be  required  to  bring  a  case  within  the 
statute,  namely,  that  the  Sheriff  should  enter  into  the  l^ality  of 
the  claim,  to  know  what  he  could  in  law  seize  and  what  he  could 
not,  and,  2dly,  that  there  should  be  cor^icting  claims^  tnpaniwg  a 


(«)  2  DowL  166. 
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claim  by  the  mortgagees,  and  a  claim  by  the  execution  cre- 
ditor insisted  upon  by  him  over  and  above  that  arising  from  the 
fieri  facias  per  se(n).  So  in  re  the  Sheriff  of  Oxfordshire  (o),  it 
appeared  that  a  testatum  fieri  facms  had  been  delivered  to  the 
Sheriff  on  the  dOth  October,  under  which  he  levied  on  that  day. 
A  claim  was  made  on  the  Ist  November,  under  a  bill  of  sale  of 
that  date.  Parke,  B.  '*  Before  the  Sheriff  applied  to  the  Court, 
he  ought  at  least  to  have  looked  at  the  date  of  the  bill  of  sale, 
and  if  he  had  done  so,  this  application  would  probably  have 
been  unnecessary.  The  rule  must  be  discharged,  and  the  Sheriff 
must  pay  the  costs  of  the  execution  creditor."  In  a  later  case, 
Coleridge,  J.  said  to  counsel  for  the  Sheriff,  *'  Have  you  had 
any  communication  on  the  subject  with  the  execution  creditor  ? 
Must  not  there  be  an  actual  dispute  to  entitle  the  Sheriff  to  as-  There  mnst 

sistance  V*    And  it  was  said  by  the  Court  that  "  if  the  execution  ^  conflict- 

.  ^^%  or  ad- 

creditor  should  insist  upon  the  goods  being  sold  as  the  property  verse 

not  of  a  partnership,  but  of  the  debtor  alone,  the  sheriff  ought  claims. 

to  have  an  indemnity." 

The  goods  or  money  in  dispute  must  be  actually  in  his  hands  Goods  or 
at  the  time  of  his  application  to  the  Court,  to  entitle  him  to  JTactu"!?*' 
relief  (p).     The  circumstance  of  the  goods  seized  being  in  the  ia  his  hands 
possession  of  a  stranger  (g)  and  of  the  defendant,  against  whom  *J  ^  ^™® 
the  execution  issued,  does  not  prevent  the  Sheriff  applying.     A  cation. 
person  in  actual  possession  of  the  goods  (r)  seized  under  a  ^,  fa. 
against  the  defendant,  is  a  claimant  within  the  act.     And  al- 
though the  Sheriff  has  refused  an  indemnity,  he  is  notwith- 
standing entitled  to  protection  under  the  statute  («)•     And  if  he 
has  a  right  to  come  to  the  Court  while  the  goods  are  in  specie, 
he  has  also  a  right  to  come  after  he  has  sold  them  {t).     But  in 
all  these  cases,  the  Court  will  protect  the  Sheriff  only  from  the 
original  seizure,  and  not  from  any  subsequent  misconduct  (u) ; 
or  according  to  another  case  (x),  relieve  him  in  respect  of  the 
adverse  claims,  but  leave  him  to  remain  liable  for  any  negligence 

(n)  Vid$  Hobne$  v.  Mentze,  4  Ad.  (r)  Barker  v.  Dynes,  1  Dowl.  169. 

&  £.  127.  l*)  Levy  ▼.  Champneys,  2  Dowl. 

(o)  6  Dowl.  136.  454. 

(p)    Holton  V.   Gimtrip,   6  Dowl.  (()  Bai/nton  v.  Harry,  3  Dowl.  344. 

130 ;  3  M.  &  W.  145  ;  Scott  v.  Lewis,  (u)  Lww  v.  Jones,  2  M.  &  W.  204. 

2  C.  M.  &  R.  290.  (x)  Brackenbury  v.  Lawrie,  3  Dowl. 

(q)  Allen  v.  Gihhm,  2  Dowl.  292.  180. 
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Upon  pro- 
cess from 
what 
Courts. 

Before  or 
after  action 
brought. 


he  may  have  been  guilty  of  in  executing  the  writ  or  in  not  ap- 
pointing a  deputy  under  the  3  &  4  Will.  4,  c.  43. 

And  whether  the  process  issued  out  of  any  of  the  Courts  at 
Westminster,  or  out  of  the  Courts  of  Common  Pleas  at  Lancaster 
or  Durham  (y). 

And  as  well  before  as  after  any  action  brought  against  the 
Sheriff  or  other  officer  (z). 


Not  within        The  Court  will  not  relieve  the  Sheriff  under  the  act  where  he 
the  statute.    j,j^g  p^^j^  q^^,.  ^^  proceeds  of  the  execution  to  the  judgment 

creditor  (a),  though  he  had  no  notice  of  any  claim  until  after  he 
had  paid  over  the  money  (6)  ;  or  though  he  may  be  wilUng  to 
bring  a  similar  amount  into  Court  (c);  nor  where  he  has  deli- 
vered any  part  of  the  goods  to  the  claimant  (d)  ;  nor  where  he 
accepts  an  indemnity  (e) ;  nor  does  the  act  apply  to  confUcting 
execiUions  (f) ;  for  the  writ  will  be  a  sufficient  justification  to 
the  Sheriff  for  paying  over  the  proceeds  of  the  levy  to  the  first 
execution  creditor ;  and  the  notices  signify  nothing — it  is  a  mere 
struggle  for  priority  of  claim ;  nor  when  he  has  seized  goods  in 
execution  which  were  under  a  distress  for  rent,  for  it  is  the  duty 
of  the  Sheriff  to  inquire  whether  the  rent  is  due,  and  if  it  is,  to 
satisfy  it  (g) ;  nor  when  he  withdraws  from  possession  on  a  claim 
being  set  up,  for  he  does  not  come  to  the  Court  intemUng  to  take 
the  goods,  but  exercises  his  own  discretion  (A).  So  if  the  High 
Sheriff  has  any  interest  (t)  on  either  side,  or  his  Under-sheriff, 
(although  the  High  Sheriff  swears  that  be  does  not  collude  with 
him);  as  if  the  Under-sheriff  (A;)  be  the  execution  creditor,  or 
partner  in  business  of  the  execution  creditor,  the  Sheriff  is  not 
entitled  to  relief  under  the  Interpleader  Act ;  and  the  same  rule, 
it  seems,  will  apply  to  his  other  (/)  officers.  Nor  does  the  act 
apply  to  claims  set  up  in  consequence  of  proceedings  in 
equity  (m),  as  for  instance,  where  parties  who  had  filed  a  bill  in 


(y)  Tidd's  New  Pr.  675. 

(s)  Green  v.  Brown,  3  Dowl.  337. 

(a)  Anderson  v.  Calloway,  1  Dowl. 
636;  1  C.  &M.  182. 

(6)  Scou  V.  Lewis,  1  Gale,  204 ;  4 
Dowl.  259. 

(c)  Inland  v.  Bushell,  5  Dowl.  147. 

(d)  Brain  v.  Hunt,  2  C.  6c  M.  418; 
2  Dowl.  391. 

(e)  Ostler  v.  Bower,  4  Dowl.  606. 
(/)  Bragg  V.  Hopkins,  2  Dowl. 


151  ;  Salmon  v.  James^  1  Dowl.  369; 
Day  V.  Waldock,  Lawrence  v.  Wal' 
dock,  1  Dowl.  523. 

(g)  Havthtrmv.  Bush,  2  Dowl.  641. 

(h)  Hohon  V.  Guntrip,  6  Dowl.  130. 

(i)  Dudden  v.  Long,  3  Dowl.  139; 
1  Scott,  281. 

(k)  Ostler  v.  Bower,  4  Dowl.  606. 

(/)  4  Dowl.  606. 

(m)  Sturgess  ¥.  Claude,  1  Dowl. 
606. 


INTERPLEADER  ACT.  351 

equity  against  the  defendant  as  executors  of  his  father,  and 
which  parties  laid  claim  to  the  property  in  question  as  part  of 
the  father's  estate ;  holden,  that  it  was  not  such  a  claim  as  could 
be  noticed  by  the  Court  under  this  statute ;  nor  to  actions  for 
unliquidated  damages  (n). 

The  statute  under  consideration,  be  it  observed,  contains  no 
clause  to  prohibit  the  Sheriff  from  applying  to  the  Court  as 
before  (if  he  thinks  fit)  to  enlarge  the  time  for  making  his  return, 
and  when  he  cannot  have  relief  under  the  statute,  he  should 
move  the  Court  for  that  indulgence  (o). 

A  motion  by  the  Sheriff  for  relief  under  this  act  must  originate  Applica- 
in  Court,  but  cause  may  be  shown  at  chambers  (p).    One  Court 
cannot  relieve  him  with  respect  to  process  issuing  out  of  another 
Court  (q).     Therefore  where  process  is  issued  out  of  different  Motion 
Courts  and  directed  to  the  same  Sheriff,  the  application  must  be  ^nateTn" 
made  to  the  respective  Courts  out  of  which  the  process  issued.     Court,  but 

The  application  must  be  made  within  a  reasonable  (r)  time  after  ^"^  "^^ 

the  claim  is  made ;  reasonable  time  is  construed  to  mean  (if  the  chambers. 

claim  is  made  in  vacation)  in  time  sufficient  to  enable  the  other  ^Q  what 

parties  to  show  cause  in  the  term  next  after  the  claim  is  made.  ^^ 

Alderson,  B.,  **  In  a  case  like  the  present,  the  Sheriff  will  not  what  time 

be  safe  unless  he  applies  within  the  first   four   days  of  the  application 

'  .  to  be  made. 

term"  {s) ;  if  made  in  term,  to  allow  the  other  parties  to  appear 

the  same  term  if  possible ;  and  any  delay  on  his  part  must  be 

accounted  for  in  the  first  instance.     Note, — No  supplemental 

affidavit  is  allowable,  and  if  the  Sheriff  cannot  come  at  once  to 

the  Court,  being  delayed  by  a  rule  of  Court  staying  proceedings, 

it  is  his  duty  to  watch  the  rule,  and  come  within  four  days  after 

it  is  discharged,  if  other  parties  would  by  his  so  doing  be  enabled 

to  appear  in  the  same  term  (t). 

The  affidavit  in  support  of  the  application  should  state  the  Affidavit, 
seizure  of  the  goods  by  the  Sheriff  under  the  execution  (««),  that  substance 

(n)  Walter  v.  Nicholson,  6  Dowl.  (q)  Bragg  v.  Hopkins,  2  Dowl.  151. 

617.  (r)  Beale  v.  Overton,  2  M.  &  W. 

(o)  Delvalle  v.  Plomer,  3  Camp.  47.  634 ;  5  Dowl.  599. 

(  p)  Beames  v.  Cross,  4  Dowl.  122  ;  (s)  5  Dowl.  599. 

Haines  v.  Disney,  2  Scott,   183;   1  (t)  Coo/c  v.  i4{/en,  2  Dowl.  11. 

Hodges,  189 ;  contrd.  Shaw  v.  Roberts,  (u)  Northcote  v.  Beauchamp,  1  M. 

2  Dowl.  26.  &  Sc.  168. 
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they  or  the  proceeds  (as  the  case  may  be)  are,  at  the  time  of  the 
application,  in  his  hands  (v) ;  and  that  he  has  been  served  with 
notice  of  the  claim  from  the  party  or  parties  by  whom  it  was 
made  (x) ;  that  in  consequence  of  such  claim  he  does  not  know 
to  whom  the  goods  or  proceeds  thereof  belong,  or  to  whom  he 
is  liable  for  the  same,  and  that  he  is  ready  to  pay  into  Court  or 
dispose  of  the  subject  matter  of  the  dispute  in  such  manner  as 
the  Court  may  order  and  direct.  And  where  there  is  any  delay 
it  must  be  accounted  for  in  his  affidavit  in  the  first  instance,  for 
no  supplemental  affidavit  is  allowable  on  showing  cause  (y). 
The  Sheriff*  need  not  deny  collusion  with  any  of  the  parties  (z)  ; 
nor  state  that  an  application  has  been  made  either  to  the  execu- 
tion creditor  or  to  the  claimant  for  an  indemnity  (a). 

It  is  not  necessary  for  an  execution  creditor  appearing  on  a 
motion  under  this  act  to  produce  an  affidavit  (6) ;  but  a  claimant 
must  state  to  the  Court  the  nature  and  particulars  of  his  claim 
by  affidavit  (c). 

Affidavit. 
In  the  Queen's  Bench.  (  A.  B, 

Between  <    and 
I  CD. 

G.  P.  of  ,  in  the  county  of  ,  ofHcer  to  the  Sheriff  of  , 

maketh  oath  and  saith,  that  under  and  by  virtue  of  a  writ  of  fieri  facias 
directed  to  the  said  Sheriff,  commanding  him  that  he  should  cause  to  be 
levied  of  the  goods,  chattels,  &c.  &c.  (d)  of  the  above-named  defendant,  a 
certain  debt  of  £  ,  which  the  above-named  plaintiff  recovered  against 
the  said  defendant  in  this  Court,  returnable  immediatety  after  an  execution 
thereof,  and  indorsed  to  levy  the  whole,  besides  legal  charges,  and  also  of 
a  warrant  of  the  said  Sheriff  granted  on  the  saia  writ,  he  this  deponent 
did,  on  the  day  of  instant,  seize  certain  goods,  chattels,  &c. 

then  being  in  the  dwelling-house  of  the  said  defen&nt,  situate  at  J)£, 
within  the  bailiwick  of  the  said  Sheriff,  and  that  the  said  goods,  chattels, 
&c.  now  are  in  the  possession  of  the  said  Sheriff.  And  this  deponent 
further  saith,  that  on  or  about  the  day  of  instant,  he,  this 

deponent,  was  served  with  a  written  notice,  of  which  the  following  is  a 
true  copy,  [copi/  the  notice  verbatim].  And  this  deponent  further  saith, 
that  he  has  made  all  possible  inquiry  into  and  about  the  validity  of  the  said 
claim,  and  is  not  able  to  determine  to  whom  the  said  goods  or  chattels 

(v)  Seott  v.  Lewis,  2  C.  M.  &  R.  424 ;  Dobbins  v.  Green,  2  Dowl.  510 ; 

290.  Bond  v.  Woodhall,  4  Dowl.  351. 

(«)  Isaac  V.  Spilsbury,  10  Bing.  3  ;  (a)  Levy  v.  Chatnpneys,  2  Dowl. 

3  M.  &  Sc.  341 ;  BentUy  v.  Hook,  2  454. 

Dowl.  339 ;  2  C.  &  M.  436 ;  ante,  p.  (6)  Angus  v.  Woottmi,  3  Mee.  & 

347 ;  Tidd'8  New  Pr.  577.  Wels.  310. 

(y)  Cook  V.  Allen,  2  Dowl.  11.  (c)  Powell  v.  Lock,  3  Ad.  &  E. 

(t)  Dmniger  v.  Hinxman,  2  Dowl.  315 ;  4  Nev.  &  M.  852. 

(d)  Examine  the  words  of  the  fi.  fa. 
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belong;  and  he  further  saith,  that  the  above-named  plaintiff  insiBts  upon 
the  same  being  sold  by  the  said  Sheriff  (e).  G.  P. 

Sworn^  &c. 

No  one  has  a.  right  to  be  heard  against  the  rule  unless  he  is  i^ppearance 

called  upon  by  the  rule,  though  he  is  in  fact  a  claimant,  and  if  ^  P^''^^* 

he  is  called  in  one  character  he  cannot  appear  in  another  {/). 

The  claimants  may  appear  without  taking  office  copies  of  the  Who  can 

affidavits  on  which  the  rule  was  obtained  (g).     Affidavits  on  "PP®**"* 
V       ■  V  A  ^'         V    x»  •     Affidavit, 

showing  cause   may  be   sworn  at  any  time   before  cause  is  ^ben 

shown  (A).     The  nature  and  particulars  of  a  party's  claim,  ex-  s^wn. 
cept  that  of  an  execution  creditor  (i),  cannot  be  taken  on  state-  ^J^^™®"* 
ment  by  counsel,  but  must  be  by  affidavit  (k).     And  when  a  instead  of 
new  claim  is  raised  after  a  rule  nisi  has  been  obtained,  the  *®d*v»*- 
Sheriff  may  make  the  new  claimant  a  party  to  the  rule,  and  the  aiS'^fter*"' 
Court  will  enlarge  the  rule  until  the  other  claimant  consents  (/).  rule  nisi. 

The  Court  either  discharges  the  rule,  in  which  case  the  Sheriff  Rule  dis- 
is  entitled  to  a  reasonable  time  to  return  the  writs  before  an  at-  ^"*'^8[®<*» 
tachment  can  issue ;  in  the  case  cited  the  rule  was  discharged 
on  the  7th  of  May,  and  on  the  9th  of  May  the  attachment  issued, 
but  was  set  aside  for  the  reason  above  assigned  (m) ;  or  the  Or  feigned 
Court  directs  one  or  more  feigned  issues  to  be  tried,  in  which  ^^1^/' 
case  who  is  to  be  plaintiff  and  who  defendant  on  the  record,  and  Parties  to 
what  admissions  (»)  are  to  be  made  by  the  defendant,  are  in  the  action  in 
discretion  and  ordering  of  the  Court  as  may  best  suit  the  justice  'imw, 
of  the  case ;  in  general  the  claimant  should  be  the  plaintiff  and 
the  execution  creditor  the  defendant.     In  a  recent  case  the  exe- 
cution creditor  was  plaintiff  (o). 

It  was  once  considered  (p)  that  the  power  of  the  Court  to  bar  What 
claims  extended  only  to  third  persons  and  not  to  an  execution  y^^.^^  \^y 
creditor^  but  an  execution  creditor's  claim  may  now  be  lit^rred  by  the  Court, 
the  Court  as  well  as  that  of  an  adverse  claimant  {q), 

(e)  Ante,  p.  349.  (n)  Bramidge  v.  Adshead,  2  Dowl. 

(/)  Clarke  v.  Lord,  2  Dowl.  56.  69. 

(g)  Maton  V.  Redshaw,  2  Dowl.  696.  (o)  Bramidge  v.  Adshead,  supra ; 

\h)  Braine  ▼.  Hunt,  2  Dowl.  391.  Bartley  v.  Hook,  4  Tyr.  229 ;  Curletois 

(i)  Ante,  p.  362.  v.  Pocock,  6  Dowl.  381. 

(k)  Powell  V.  Lock,  3  Ad.  &  E.  316.  (  p)  Donniger  v.  Hinxman,  2  Dowl. 

(i)  Kirk  V.  Clark,  4  Dowl.  363.  428. 

(m)  Rex  V.  Sheriff  of  Hertfordshire,  (q)  Ford  v.  Dilly,  6  B.  &  Ad.  885 ; 

5  Dowl.  144 ;  2  Har.  &  Wol.  122.  Perkins  v.  Benton,  ibid,  n  ;  Eveleigh 

V.  Salisbury,  3  Bing.  N.  C.  298. 
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Appearance 
anci  non- 
appearance 
of  parties  to 
the  rule. 


Summary 
settlement 
how  ob- 
tained. 


In  case  the  Sheriff  and  the  judgment  creditor  appear,  the 
former  to  support  his  rule,  the  latter  to  resist  the  adverse  claim, 
and  the  adverse  claimant  does  not  appear,  the  Sheriff's  rule  is 
made  absolute,  and  the  adverse  claimant  is  barred  as  against  the 
Sheriff(r). 

Without  the  consent  of  both  the  plaintiff  and  the  claimant,  the 
Court  has  no  power  to  dispose  of  the  case  summarily  {s).  In  the 
case  cited,  the  summary  jurisdiction  was  objected  to  by  the  exe- 
cution creditor,  and  an  issue  was  then  directed  to  try  the  matter 
in  dispute,  the  execution  creditor  being  made  plaintiff. 


Costs. 

Where  exe- 
cution cre- 
ditor fails  to 
appear. 

Adverse 
claimant 
fails  to  ap- 
pear. 


Where  exe- 
cution cre- 
ditor and 
claimant 
both  fail  to 
appear. 

Where  all 
parties  ap- 
pear. 


*^  The  costs  of  all  such  proceedings  shall  he  in  tlie  discretion  of 
the  Court  (t).  In  the  exercise  of  that  discretion,  the  Courts 
have  laid  it  down  as  a  general  rule,  that  if  the  execution  creditor 
does  not  appear,  he  must  pay  the  adverse  claimant's  costs  (u) ;  if 
the  adverse  claimant  does  not  appear  he  must  pay  the  execution 
creditor's  costs  (a;) ;  and  that  as  regards  the  Sheriff  he  is  not  in 
general  allowed  costs ;  the  reason  assigned  is,  that  he  is  not  bound 
to  come  to  the  Court,  and  if  he  prefers  so  doing  to  taking  an  in- 
demnity, that  is  no  reason  why  he  should  have  costs ;  again,  it 
is  considered  that  the  statute  is  in  itself  sufficiently  beneficial  to 
Sheriffs  (y),  A  better  reason  may  possibly  be  drawn  by  analogy 
to  the  practice  on  applying  to  the  Court  to  enlarge  the  time  for 
making  his  return,  when  no  costs  are  allowed  him.  But  if  both 
the  execution  creditor  and  the  claimant  fail  to  appear,  the  Court 
will  order  the  Sheriff  to  sell  so  much  of  the  goods  as  will 
defray  his  poundage  and  expenses  of  sale,  and  to  abandon  the 
remainder,  and  will  protect  him  from  all  actions  in  respect 
thereof  (2).  Where  all  parties  to  the  rule  appear,  and  no  blame 
appears  to  attach  either  to  the  execution  creditor,  the  claimant, 
or  the  Sheriff,  each  party  will  have  to  pay  his  own  costs  attending 
the  application  (a). 


(r)  Bawdier  v.  Smith,  1  Dowl.  418. 

(<)  Cur  lewis  v.  Focock,  5  Dowl.  381. 

<0  Sect.  6. 

(u)  Betwick  v,  Thomas,  5  Dowl. 
458;  Tmnlinson  y.  Done,  1  Har.  &c 
Wol.  123. 

(f )  Bawdier  v.  Smith,  1  Dowl.  418 ; 
Burlan  v.  Skey,  ibid-  428 ;  Perkins  v. 
Benton,  3  Tyrw.  51 ;  Towgood  v.  Mar- 
gan,  ihid,  n. 

(y)  Ibid, ;  also  West  v.  Rotherham, 


2  Bing.  N.  R.  527 ;  2  Scott.  802 ; 
Oram  v.  Sheldon,  1  Scott,  697  ;  1 
Hodges,  92 ;  Bryant  v.  Ikey,  1  Dowl. 
430. 

(s)  Eveleigh  v.  Salsbury,  5  Dowl. 
369. 

(a)  Mar  land  v.  Chitty,  1  Dowl. 
520 ;  Clarke  v.  Lord,  2  Dowl.  65  ; 
Oram  v.  Sheldon,  1  Scott,  697;  1 
Hodges,  92. 
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Again,  as  the  Sheriff  is  not  entitled  to  receive,  so  he  is  not  in 
general  liable  to  pay  costs,  if  he  acts  fairly  (6).     But  where  he  When  She- 
does  not  act  fairly,  or  is  guilty  of  any  laches  in  making  his  ap-  "   P*^*' 
plication  as  to  time,  or  giving  notices  (c),  or  if  he  makes  no  in- 
quiry into  the  nature  of  the  claim  set  up  (d),  or  does  not  pay  the 
landlord  his  rent  after  proper  notice  (c),  the  Court  will  make  the 
Sheriff  pay  the  costs  of  the  application,  and  likewise  the  costs  of 
any  security  ordered  to  be  given.     On  the  other  hand,  where  When  he 
a  claim  is  made  by  one  on  behalf  of  another  to  goods  seized  by  ^g^g'** 
the  Sheriff  in  execution,  and  neither  party  appears  to  show 
cause,  or  either  of  them  appears,  and  the  claim  does  not  appear 
a  bond  fide  claim,  both  the  Sheriff  and  the  plaintiff  are  entitled 
to  their  costs  from  the  claimant  or  his  agent  (/).    Again,  where 
the  adverse  claimant  or  execution  creditor,  after  a  rule  absolute 
is  made,  on  the  first  application  appears  and  opens  the  rule,  the 
Court  will  grant  the  Sheriff  his  costs  of  his  second  appearance  (g). 

Such  expenses  as  he  may  incur  as  agent  of  the  parties  after  When  the 
his  application,  will  be  allowed  (A),  and  any  extra  expenses  he  ^^[  o?the 
may  have  been  put  to  by  obeying  the  rule  of  Court  directing  an  parties. 
issue  (t).     But  costs  incurred  by  keeping  possession  in  conse- 
quence of  a  party  refusing  to  consent  to  a  judge  at  chambers 
making  an  order  in  the  case,  no  authority  for  that  purpose  being 
given  by  the  statute,  are  not  allowed  the  Sheriff  (A;). 

In  case  the  Court  directs  an  issue,  the  costs  fall  on  the  party  Costs  on 
who  fails  (J) ;  and  the  Court  may  adjudicate  as  to  the  costs  of  •  *jj? 
appearing  to  the  Sheriff's  rule,  and  of  an  issue  directed  to  be 
tried  under  it,  although  the  trial  of  it  has  already  taken  place ; 
if  it  had  not  such  a  power,  the  act  would  be  useless  {m).  When 
an  issue  is  directed  to  be  tried  between  an  execution  creditor 
and  a  claimant,  and  the  latter  refuses  to  try  and  abandons  his 


(6)  Clarke  v.  Lord,  supra, 

(c)  Bland  v.  Delano,  6  Dowl.  293  ; 
Almore  v.  Adeane,  3  Dowl.  598  ;  Beale 
V.  Overton,  5  Dowl.  599 ;  Braine  v. 
Hunt,  2  Cr.  &  M.  418  ;  4  Tyr.  243. 

(d)  Bishop  V.  Hinxman,  2  Dowl. 
1C6;  Sheriff  of  Oxfordshire,  6  Dowl. 
136. 

(e)  Clark  v.  Lord,  suprcL. 

(  f)  PhUhy  V.  Ikey,  2  Dowl.  222  ; 
Lewis  V.  Eicke,  ibid,  337. 
(g)  Bryant  v.  Ikey,  I  Dowl.  428. 


(h^  Dabbs  y,  Humphries,  1  Scott, 
325 ;  1  Bing.  412 ;  3  Dowl.  377 ; 
Underden  v.  Burgess,  4  Dowl.  1 04. 

(t)  Armitage  v.  Foster,  1  Har.  & 
Wol.  208. 

(/c)  Clarke  v.  Chetwode,  4  Dowl. 
635. 

(/)  Bowen  v.  Bramidge,  2  Dowl. 
214. 

(m)  Seaward  v.  Williams,  1  Dowl. 
528. 
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claim,  he  will  be  liable  to  pay  the  execution  creditor's  costs 
down  to  the  time  of  the  claim  being  abandoned  and  of  applying 
to  take  the  money  paid  in  by  the  Sheriff  out  of  Court  (n) ;  and 
where  the  Court  ordered  a  claimant  to  proceed  to  trial  upon 
bringing  a  sum  of  money  into  Court,  which  he  neglected  to  do, 
held,  that  he  was  liable  to  pay  as  well  the  costs  occasioned  by 
his  false  claim  as  the  costs  of  the  application  to  Court  to  compel 
him  to  pay  them,  and  that  too  although  no  previous  application 
had  been  made  to  him  (o) ;  but  the  costs  should  be  previously 
demanded,  otherwise  the  costs  of  the  application  will  not  in 
general  be  allowed  (p).  The  Sheriff  will  be  allowed  the  extra 
expenses  he  is  put  to  by  obeying  the  rule  of  Court  directing  an 
issue  (q) ;  and  the  expenses  of  a  sale  effected  by  the  authority  of 
the  Court,  although  it  appears  on  the  trial  of  the  issue,  that  the 
seizure  was  wrongful  (r). 

All  orders,  "  All  rules,  orders,  matters  and  decisions  to  be  made  and 
&c.  entered  ^^^^  j^  pursuance  of  this  act,  except  only  the  affidavits  to  be 
filed,  may,  together  with  the  declaration  in  the  cause  (if  any), 
be  entered  of  record,  with  a  note  in  the  margin  expressing  the 
true  date  of  such  entry,  to  the  end  that  the  same  may  be  evidence 
in  future  times  if  required,  and  to  secure  and  enforce  the  pay- 
ment of  costs  directed  by  any  such  rule  or  order ;  and  every 
such  rule  or  order  so  entered,  shall  have  the  force  and  effect  of 
a  judgment,  except  only  as  to  becoming  a  charge  on  any  lands, 
tenements  or  hereditaments ;  and  in  case  any  costs  shall  not  be 
paid  within  fifteen  days  after  notice  of  the  taxation^  and  the  amount 
thereof  given  to  the  party  ordered  to  pay  the  same,  his  agent  or 
attorney,  execution  may  issue  for  the  same  by  fieri  fticias  or 
capias  ad  satisfticiendum  adapted  to  the  case,  together  with  the 
costs  of  such  entry  and  of  the  execution,  if  by  fieri  facias ;  and 
such  writ  or  writs  may  bear  teste  on  the  day  of  issuing  the  same, 
whether  in  term  or  vacation,  and  the  Sheriff  or  other  officer 
executing  any  such  writ  shall  be  entitled  to  the  same  fees  and 
no  more  as  upon  any  similar  writ  grounded  upon  a  judgment  of 
the  Court." 


(n)  Wills  V.  Hopkint,  3  Dowl.  346.  (q)  Armitage  v.  Futer,  1  Har.  k 

(o)  Scales  v.  Sarginson,  3  Dowl.  W.  208. 

707.  (r)  Bland  v.  Delano,  6  Dowl.  293. 
(p)  Ibid. 


INTERPLEADER  ACT. 


357 


Fieri  Facias  for  Costs. 

Victoria,  by  tbe  grace  of  God,  of  the  united  kingdom  of  Great  Britain 
and  Ireland  Queen,  defender  of  the  Faith,  to  the  Sheriff  (#)  of  , 

greeting :  We  command  you  that  you  cause  to  be  levied  of  the  goods, 
chattels,  &c.  (t)  in  your  luuliwick  of  C.  D.  the  sum  of  £  ,  being  the 

amount  of  taxed  costs  of  a  certain  application  made  by  the  Sheriff  of  W, 
to  our  Court  before  us,  [or  in  C.  P.  "  before  our  justices,"  or  in  Exchc" 
guer,  "before  the  barons  of  our  Exchequer,"]  at  Westminster,  and  which 
the  said  Court  adjudged  to  J.  B.  to  be  paid  by  the  said  C  D.,  and  whereof 
the  said  C.  D.  is  convicted,  pursuant  to  the  statute  in  such  case  made  and 
provided,  as  appears  to  us  of  record ,  and  have  that  money  before  us,  [or 
tn  C.  P.  **  before  our  justices,"  or  in  Exchequer,  "  before  the  barons  of 
our  Exchequer,"]  at  Westminster,  on  the  day  of  next,  to  be 

rendered  to  the  said  A,  B.  for  his  costs  and  charges  aforesaid,  and  have 
there  then  this  writ.    Witness,  &c,  JDenman, 

Capias  for  Costs, 

Victoria,  by  the  grace  of  God,  of  the  united  kingdom  of  Great  Britain 
and  Ireland  Queen,  defender  of  the  faith,  to  the  Sheriff  of  W,,  greeting : 
We  command  you  that  you  take  C.  D,,  if  he  shall  be  found  in  your 
bailiwick,  and  him  safely  keep,  so  that  you  may  have  his  body  before  us, 
[or  in  C.  P.  "  before  our  justices,"  or  in  Exch,  "  before  the  barons  of  our 
Exchequer,"]  at  Westminster,  immediately  after  the  execution  hereof,  or 
on  next,  to  satisfy  A,  B,  the  sum  of  £        ,  being  the  amount,  &c. 

ut  supra.    Witness,  &c.  (u). 


(s)  In  case  the  Sheriff  is  to  pay 
costs,  it  must  be  directed  to  the  co- 


roner. 


(t)  AnU,  p.  321. 

(tt)  As  Uie  mode  of  executing  these 


writs,  returns,  &c.  are  tbe  same  as 
those  already  mentioned  under  the 
titles  ofji.fa  and  ca,  sa.,  it  is  needless 
to  do  more  here  than  merely  refer  to 
them;  ante, 321.  316. 
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CHAPTER  V. 

ACTIONS  AGAINST  HIGH  SHERIFF. 


Sect.  I. 

GENERAL  OBSERVATIONS. 

Liability  of  The  maxim  of  respondeat  superior  approaches  nearly  to  imiversal 

fo?his  Un-  ^^^^^9  *s  applicable  to  the  persons  now  under  consideration.     It 

der-sheriff;  is  true  that  constructive  negligence  or  misconduct  arising  from 

Damns,  ^^  ^^^^  ^^  ^^  agent  has  been  holden  not  to  attach  upon  some 

Respondeat  public  officers  (a)»  such  as  the  postmaster-general  (6),  commis- 

supenor        sioners  of  the  customs  and  excise,  auditors  of  the  exchequer,  (a 

does  notap-     ....  . 

ply  to  some  distinction  in  favour  of  those  and  some  other  public  officers  of 

public  offi-  ancient  date,)  yet,  as  will  appear,  the  exception  never  did  nor 
Sheriff  it  ^^^^  include  High-sheriff;  but  that  for  all  civil  purposes, 
does.  wherein  he  acts  ministerially  (xiot  judicially)^  the  law  looks  upon 

him  and  his  officers  as  one  person  (c),  and  for  whose  acts  he  is 

responsible  to  the  world. 

It  becomes  then  material  to  inquire  how  he  is  made  respon- 
sible, and  to  what  degree  such  his  responsibility  extends.     In 
answer  to  the  first  question  the  language  of  Buller,  J.,  in  the 
case  of  Woodgate  v.  Knatchbull  (d)  is  very  forcible  and  clear. 
**  This  (says  he)  depends  on  the  true  meaning  of  an  expression 
Cioiliter,      in  the  books  that  the  Sheriff  is  answerable  civiUtert  but  not 
^^}  °°*  .      criminaliter,  for  the  acts  of  his  bailiffs.    So  long  ago  as  the  case  in 
liable,  Latchford  the  Ime  was  drawn  with  so  much  precision  that  it  does 

raeanmg  of  ^ot  admit  of  any  doubt.  There  it  is  explained  to  mean  that  the 
Sheriff  shall  not  be  imprisoned  or  indicted  for  the  acts  of  his 
bailiff,  but  that  an  action  lies  against  him  by  the  party  grieved 

(a)  Per  Holt,  C.  J.  2  Salk.  240 ;  4  Term  Rep.  150 ;  Camron  v.  Key- 
Term  Rep.  66 ;  anUf  p.  45.  ^wLdt,  Cowp.  403 :  Sanderson  v.  Baker, 

(b)  Lane  v.  Cotton,  1  Ld.  Kaym.  3  WiU.  317  ;  2  £sp.  507  ;  Dr.  &  St. 
606;  Whitfield  v.  Lord  Despencer,  280;  Roll.  Abr.  92,  pi.  2;  Crowder 
Cowp.  754,  766.  v.  Long,  8  B.  &  Cr.  602 ;  ante,  p.  45. 

(c)  Woodgate   v.    Knatchbull,   2  (d)  2  Term  Rep.  150. 
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for  damages,  and  he  shall  be  fined,  so  that  he  is  not  liable  to 
any  corporal  punishment ;  but  when  it  rests  in  damages,  he  shall 
make  the  party  a  pecuniary  satisfaction."  Thus  much  as  to  the 
nature  of  the  proceedings  against  him  for  the  misconduct  of  his 
officer. 

Next,  as  to  the  extent  of  his  liability :  in  order  to  define  the  Extent  of 
same,  the  law  of  master  and  servant  (the  principles  now  under  "*""*'y' 
discussion  being  derived  from  that  source)  should  properly  be 
well  considered  and  compared ;  but  it  is  considered  better 
simply  to  state  in  general  terms  that  his  liability  is  not  confined 
to  mere  acts  of  negligence,  (the  utmost  extent  of  a  master's  lia- 
bility for  the  acts  of  his  servant)  («),  but  extends  to  wilful  acts, 
and  even  to  such  as  would  warrant  a  criminal  prosecution,  such 
as  extortion  and  the  like  (/).  Whether  this  difference  in  degree 
flows  from  the  nature  of  the  duties  he  has  to  discharge  to  the 
world,  or  from  the  security  he  takes  or  is  supposed  to  take  from 
his  officers,  which  is  not  done  in  other  cases — from  one  or  both, 
seems  unnecessary  to  determine ;  the  latter,  however,  is  more 
generally  assigned  by  the  Courts  as  the  reason ;  such  is  the 
extent  of  his  liability. 

As  a  general  rule  of  pleading,  all  actions  for  a  breach  of  Action  in 
duty  must  be  brought  against  the  High  Sheriff,  whether  it  be  general 
for  the  default,  extortion,  or  other  misconduct,  wilful  or  negli-  against 
gent,  of  the  officer  (g).  ^^^  She- 

There  are,  however,  be  it  observed,  some  instances  of  mis- 
feazance  and  malfeazance,  for  which  the  officer  himself  maif  be 
made  defendant,  as  by  the  statutes  against  extortion,  in  like 
manner  for  a  voluntary  escape,  or  any  act  of  trespass  in  executing 
process,  for  the  officer  thereby  becomes  an  actual  personal 
wrongdoer  (A). 

Again,  to  charge  the  High  Sheriffat  all,  two  things  must  con-  But  he  must 
cur — 1st,  he  must  be  acting  in  a  ministerial  and  not  in  a  judi-  ^®  acting  m 
cial  (i)  character ;  and  2dly,  his  officer  must  be  acting  under  his  capacity. 


(e)  M'Mantu  v.  Crickett,  1  East,  (g)  Cameron  v.  Reunolds,  Cowp. 

106 ;  Crofts  v.  Aliton,  4  B.  &  A.  590.  403 ;  and  cases  cited,  ante,  p.  358. 

(f)2  Term  Rep.  161,  712  ;  7  id.  (h)  1  Mod.  209 ;  12  Mod.  488 ;  1 

267  ;  11  East,  25;  8  B.  &  Cr.  602 ;  Salk.  18. 

Smart  v.  Huttmif  2  Nev.  &  M.  426  ;  (i)  Metcalfe  v.  Hodgson,  Hut.  120. 

1  Ch.  Fl.  82,  6th  edit. 
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And  the        authority,  express  or  implied ;  an  instance  of  the  former  pro- 
officer  must  position  is  reported  in  the  case  of  Tinsley  v.  Nassau  {k),  when 
under  his      it  was  holden  that  he  was  not  liable  for  the  act  of  the  bailiff  in 
authority,      executing  a  warrant  issued  by  him  in  his  judicial  character  of 
implied.        judge  in  the  County  Court  (/).     The  latter  proposition  too  re- 
Acts  not       quires  some  instance  or  explanation,  and  herein  of  the  acts  of  the 
scope  of  bai-  o£Bcer  not  within  the  line  of  his  duty,  but  subsequently  assented 
liflTsduty,      to  or  adopted  by  the  Sheriff  in  his  return  or  otherwise.     In  the 
quentiy^-    case  of  Underhill  v.  Wilson  (m)   the  plaintiff's  goods,  farming 
sented  to.      stock,  &c.  having  been  seized  under  an  execution  at  the  suit  of 
one  P.,  the  parties,  with  the  assent  of  the  officer,  agreed  that  the 
latter  should  remain  in  possession  for  a  certain  period,  and  that 
the  farm  should  in  the  mean  time  be  managed  by  the  plaintiff; 
and  the  Sheriff  in  his  return  took  credit  for  the  money  laid  out 
upon  the  farm ;  and  an  action  was  brought  in  his  name  by  the 
Under-sheriff,  wherein  a  sum  of  money  was  recovered  upon  a 
contract  entered  into  by  the  officer  with  an  incoming  tenant  for 
the  sale  of  hay,  &c.,  the  receipt  of  which  sum  was  admitted  in  a 
letter  written  by  the  Under-sheriff  to  the  plaintiff's  attorney: 
held,  that  this  was  sufficient  evidence  of  an  assenting  by  the 
Sheriff  to  the  acts  of  his  officer ;  and  consequently  that  he  and 
not  the  officer  was  liable  to  the  plaintiff  for  the  surplus  proceeds 
of  the  goods,  after  satisfying  the  levy  and  expenses.    In  Crowder 
v.  Long  (n)  Z).  {the  officer)  withdrew  without  the  knowledge  of  the 
Sheriffs,  but  with  the  full  knowledge  and  assent  of  the  defend- 
ant :  the  Sheriffs  were  compeUed  in  consequence  of  that  mis- 
conduct of  the  officer  so  authorized  by  the  defendant  to  pay  to 
a  third  person  the  value  of  those  very  goods  which  they  had  al- 
ready paid  to  the  defendant.  Lord  Tenterden  says,  "  It  is  quite 
clear  that  the  Sheriffs  are  entitled  to  recover  the  money  so  paid 
to  the  defendant,  unless  at  the  time  when  such  payment  was 
made  they  were  acquainted  with  the  fact  of  the  misconduct  of 
their  officer.     I  think  that  as  between  these  parties  the  act  of 
the  officer  is  not  to  be  considered  the  act  of  the  Sherifi^  so  as 
to  make  the  latter  by  implication  parties  to  the  misconduct  of 
the  officer ;  but  that  it  was  incumbent  on  the  defendant  to  show 
that  the  Sheriffs  had  actual  knowledge  at  the  time  when  they  made 
that  payment  "     The  legal  inference  deducible  from  this  case  is, 


(k)  M.  &  M.  52  ;   2  Car.  &  P.  (m)  4  M.  &  P.  568 ;  6  Biog.  697. 

582.  (n)  8  B.  &  Cr.  602  ^   3  M.  &  R. 

{I)  Ante,  67.  17. 


GENERAL  OBSERVATIONS,  361 

that  the  knowledge  of  the  officer  is  not  necessarily  the  knowledge 
of  the  High  Sheriff,  and  that  the  jury  (whose  province  it  is  to 
determine  the  fact)  will  not,  where  the  officer  deviates  from  his 
line  of  duty  at  the  instance  of  a  third  party ^  as  between  the  She- 
riff and  such  third  party,  conclude  the  former,  without  proof  of 
actual  knowledge  of  the  officer's  misconduct :  as  between  him 
and  others  not  parties  to  the  laches  of  the  officer,  the  knowledge 
of  the  one  seems  necessarily  the  knowledge  of  the  other,  without 
proof  of  actual  knowledge  of  the  officer's  misconduct  (o).  Thus 
much  as  to  acts  not  within  the  line  of  the  officer's  duty,  but  sub- 
sequently assented  to  or  adopted  by  the  Sheriff.  The  evidence 
necessary  to  connect  the  Sheriff  with  his  officer  in  matters 
within  the  scope  of  his  authority,  and  what  amounts  in  such 
cases  to  a  recognition  by  him  as  his  officer,  will  hereafter  be 
fuUy  considered. 

With  regard  to  a  special  bailiff,  it  has  already  been  observed  Liability  for 
that  no  act  of  his  will  affect  the  High  Sheriff,  and  simply  because  ^|^?  k  Iff' 
he  is  the  servant  of  the  plaintiff  and  not  that  of  the  High  She- 
riff ^p)  ;  but  note,  if  ^.,  as  the  special  bailiff  of  B.  arrest  C,  the 
instant  the  arrest  is  made  A,*%  special  character  is  at  an  end,  and 
he  is  then,  in  contemplation  of  law,  the  bailiff  or  servant  of  him 
in  whose  custody  C.  is,  namely,  of  the  High  Sheriff. 

It  has  been  already  stated  likewise  as  to  bailiffs  of  liberties,  BailiS  of 
that  they  are  not  the  Sheriff's  officers,  consequently  no  liability  hbertics. 
attaches  upon  him  for  any  thing  done  by  them  upon  his  man- 
date (9). 

No  notice  of  action  for  any  thing  done  by  him  in  executing  the  Notice  of 
process  of  the  Court  is  required  :  •*  for  by  the  law  of  England  *c^*°°* 
bringing  an  action  is  sufficient  demand  and  notice,  and  whenever 
the  contrary  is  the  case,  it  is  and  must  be  matter  of  legislative 
enactment"  (r). 

It  is  next  proposed  to  consider  the  different  causes  of  action 
against  him  under  their  specific  heads. 

(o)  AnU,  p.  45.  man  v.  Surrey^  Earl  of,  2  1  erm  Rep. 

(p)  Ante,  p.  46.  5 ;  B.  N.  P.  69  ;  ante,  p.  48. 

(?)  Nov.  27;   3  Wils.  309;  Ack-  (r)  1  Bing.  373;   8  Moore,  400. 

worth  V.  Kemp,  1  Dougl.  42 ;  Booth-  Park, 
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Section  II. 

ESCAPE. 

^^®"    ...        An  action  will  lie  against  the  High-SherifF  for  an  escape  on 
He  for  mesne  process,  final  process,  outlawry  (a),  or  attachment,  whether 

escape.         issuing  out  of  a  Court  of  law  or  equity  (b). 


Custody 
must  be 
lawful. 


Before  entering  upon  the  consideration  of  what  amounts  to 
an  escape  it  must  be  premised  that  an  escape  necessarily  implies 
an  antecedent  state  of  lawful  custody  (c) ;  in  Rogers  v.  Jones  {d) 
the  affidavit  of  debt  was  made  before  a  deputy  not  duly  ap- 
pointed :  Lord  Tenierden  says,  '<  the  arrest  was  not  good,  and 
as  the  party  was  never  in  lawful  custody  no  action  for  the  escape 
can  be  maintained  against  the  Sheriff."  In  Brazier  v.  Jones  (e) 
Bayley  says,  '*  in  an  action  for  an  escape  the  plaintiff  must  aver 
and  show  in  evidence  not  only  the  escape  of  the  prisoner  but 
that  he  was  previously  lawfully  detained  "  (if  specially  traversed). 

And  in  Viner's  Abridgment  it  is  said,  ''  an  escape  cannot  be 
on  a  tortious  arrest,  as  where  the  arrest  is  in  a  wrong  county  "  (/)• 

Sometimes,  however,  a  doubt  may  be  raised  when  a  man  is  in 
a  state  of  legal  custody,  thus,  if  an  arrest  takes  place  in  a 
liberty ;  as  the  arrest,  however,  in  such  a  case  is  legal,  as  against 
all  the  world  but  the  bailiff  of  that  liberty,  an  escape  in  law 
would  be  the  consequence,  if  the  party  arrested  were  set  at  liberty 
by  the  Sheriff  (^). 

So  if  a  prisoner  is  taken  upon  an  erroneous  judgment,  in 'this 
case  likewise  he  is  in  a  state  of  lawful  custody ;  but  if  taken  on 
a  void  judgment,  it  is  otherwise ;  and  consequently  in  the  latter 
case  there  could  be  no  escape  in  law,  in  the  former  there 
could  (A).  Note,  where  a  Court  in  which  judgment  is  obtained 
has  cognizance  of  the  same,  the  judgment  is  only  erroneous ; 
but  if  the  Court  has  no  jurisdiction,  it  is  void  (t)» 


(a)  Bonntr  and  StokeUy*s  cau,  Cro. 
Eliz.  652 ;  Cook  v.  Chatnpneys,  Fitz. 
265. 

(6)  Lmois  V.  Morland,  2  Bam.  dc 
Ad.  63  ;  vide  3  Tyrw.  356. 

(c)  Duffy  V.  White,  1  Alcock  & 
Napier,  1. 

(d)7B.  &Cr.86. 

(e)  8  B.  &  Cr.  130. 

(/)  ViD«  Abr.  Esc.  A.;  see  also 


Cro.  Eliz.  877 ;  11  Mod.  50;  Hob. 
202. 

(g)  Piggott  V.  Wilkes,  3  B.  &  A. 
502. 

(h)  Gold  V.  Strode,  Carth.  148  ; 
Burton  v.  Eyre,  Cro.  Jac.  289;  Shir- 
Uy  V.  Wright,  Salk.  700  ;  BiuWi  ease, 
Cro.  Eliz.  188 ;  Martyn  v.  Hendeyc, 
Sty.  232 ;  Bull.  N.  P.  65. 

(i)  Ibid. 
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So  if  A.  being  already  in  custody  at  the  suit  of  B.  and  a  writ 
be  delivered  to  the  Sheriff  at  the  suit  of  D.,  by  the  delivery  (it) 
of  the  writ  A.  is  placed  in  a  state  of  legal  custody  at  Z).'s  suit, 
and  an  escape  in  law  would  follow  if  released,  and  D,  might 
have  his  action  against  the  Sheriff;  in  like  manner  as  if  the 
delivery  of  the  writ  had  preceded  in  point  of  time  A>*a  arrest  at 
B.'s  suit  (0. 

And  Morgan  v.  Bridges  (m)  seems  to  have  proceeded  mainly 
upon  the  same  principle ;  in  that  case  the  SheriiT  having  a  writ 
against  G.  B.  arrested  M,  B,  who  was  the  real  debtor^  and  at  the 
time  of  contracting  the  debt  had  represented  himself  as  G.B,: 
held,  that  the  Sheriff  having  been  informed  of  these  circum- 
stances while  he  had  the  real  debtor  in  his  custody  was  not  hownd 
to  detain  him,  and  therefore  that  an  action  would  not  lie  against 
him  for  an  escape. 

Therefore  this  proposition  of  law  may  be  safely  laid  down, 
that  an  escape  must  be  preceded  by  a  state  of  lawful  custody. 

An  escape  may  be  either  voluntary  or  negligent,  that  is,  with  KiDds  of 
or  without  the  consent  of  the  Sheriff  or  his  oflScer ;  it  may  be  on  ®*cape. 
mesne  or  fnal  process,  and  in  criminal  or  civil  cases.     From  the 
consideration  of  these  several  heads  of  the  subject,  it  will 
appear  amongst  other  things  what  amounts  to  an  escape  in  law. 

In  arrest  upon  mesne  process  all  that  is  required  of  the  Sheriff  Escape  on 

is  to  brin&r  the  body  of  the  defendant  into  Court  on  the  day  niesoe  P">- 

cess, 
limited  for  the  defendant's  appearance  (»),  consequently  the 

Sheriff  or  his  officer  may,  if  he  will,  discharge  the  defendant 
without  taking  a  bail  bond  or  any  other  security  for  his  appear- 
ance ;  and  if  he  aflerwards  retake  him  before  the  time  limited 
for  his  appearance,  or  if  (which  is  deemed  tantamount)  afler 
returning  cepi  corpus,  and  before  (o)  the  expiration  of  the  rule  to 
bring  in  the  body,  he  put  in  and  perfect  bail  or  render  the  defend- 
ant, there  is  no  escape.  But  if  the  Sheriff  has  not  the  defendant 
in  actual  custody  at  the  time  limited  for  his  appearance,  nor  puts 
in  and  perfects  bail,  nor  renders  the  defendant  in  due  time,  that 
is,  before  the  expiration  of  the  rule  to  bring  in  the  body,  there 

(k)  Frost's  case,  5  Co.  89 ;  1  Salk.  (m)  1  B.  &  Aid.  647. 

274.  (n)  1  Saund.  35  a. 

(I)  Benton  v.  Sutton,  1  Bos.  &  Pull.  (o)  Pariente  v.  Plumbtree,  2  Bos.  & 

24.  '  Pull.  35.      ' 
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Effect  of 
perfecting 
bail  afttr 
action 
brought. 


If  a  bond 
has  been 
taken. 
Parties  to 
the  action. 


When  there 
are  two 
Sheriffs  and 
one  dies. 

Old  Sheriff 
liable  for 
omission  in 
transfer  list. 

Liability  of 
Under-she- 
riff in  case  of 
the  death  of 
High  She- 
riff. 

Heir  and 
executor. 
Escape 
when  there 
are  two 
writs. 


18  an  escape,  for  which  he  will  be  answerable  (p);  whether  the 
putting  in  and  perfecting  bail  after  action  brought,  and  before 
trial,  would  be  a  bar  to  such  action  is  still  an  open  question ;  it 
seems  that  it  would  be  so,  and  that  the  only  means  the  plaintiff 
has  of  preventing  this  is  by  opposing  the  justification  or  moving 
to  set  aside  the  rule  of  allowance  {q\  The  Court  will  not  in 
general  allow  the  Sheriff  to  render  the  defendant  after  action 
properly  brought  against  the  Sheriff  for  an  escape. 
If  a  proper  bail  bond  has  been  taken  no  action  lies  (r)« 

The  plaintiff  in  the  original  action  is  the  proper  party  to  sue 
for  an  escape :  the  superior  and  not  inferior  should  be  defendant, 
except  it  be  on  a  voluntary  escape,  when  the  inferior  officer  may 
be  made  defendant. 

When  there  are  two  Sheriffs  who  suffer  an  escape  and  one 
dies  the  action  lies  against  the  survivor ;  or  if  pending  the  action 
one  dies,  the  action  survives  (s). 

If  the  old  Sheriff,  at  the  expiration  of  his  office,  omit  to  turn 
over  and  transfer  (f)  a  prisoner  to  the  care  and  custody  of  the 
new  Sheriff,  he  (the  old  Sheriff)  is  liable  for  an  escape (u). 

By  $  Geo.  1,  c.  15,  s.  8,  in  case  of  the  death  of  the  Sheriff 
the  under-sheriff  is  liable  for  escape  afler  that  time. 

Neither  the  heir  nor  executor  of  the  Sheriff  is  liable ;  whether 
an  executor  can  sue  for  an  escape  in  his  testator's  lifetime  seems 
undecided,  Mr.  Chitty  thinks  he  might  do  so  (x). 

If,  while  the  defendant  be  in  custody  of  the  Sheriff  in  an 
action  at  the  suit  of  ^.,  a  writ  be  lodged  in  the  office  of  the 
Sheriff  at  the  suit  of  B.,  and  the  defendant  escape,  J.  or  B.  may 
sue  for  the  escape  (y). 


Form  of 
remedy. 


For  an  escape  on  mesne  process  an  action  on  the  case  is  the 
only  form  of  remedy  against  the  Sheriff(«).  This  indeed  at 
common  law  was  the  only  remedy  on  final  process,  until  the 


(p)  2  Saund.  61  b ;  1  Archb.  Pr. 
147,  and  cases  cited. 

(q)  Murray  v.  Durand,  I  £sp.  87  ; 
AUingham  v.  Flower,  2  Bos.  &  Pull. 
246;  MarUy  v.  Cole,  1  Price  Rep. 
123  ;  Fairlie  v.  Birch,  3  Camp.  397  ; 
i  contrei  Fuller  v.  Prett,  7  T.  R.  109 ; 
Mote$  V.  Norru,  4  M.  &  S.  397 ;  1 
Taunt.  119. 


(r)  Mender  v.  Brides,  5Taunt  325. 

(0  Cro.  Eliz.  625 ;  ante,  p.  6. 

(0  AnU,  p.  28. 

(tt)  3  Rep.  71  b. 

(«)  1  Ch.  PI.  69. 

(y)  Barton  v.  Sutton,  1  Bos.  &  Pull. 
24. 

(s)  1  Saund.  37,  38,  n.  2  ;  2  Inst. 
382. 


rare  occur- 
rence, why. 
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Statutes  of  Westminster  2  {IS  Edw.  1,  c.  11),  and  1  Rich.  £, 
c.  12,  gave  the  cumulative  or  additional  one  of  debt  for  escapes 
on  final  process  (a). 

As  this  action  will  now,  in  consequence  of  the  new  imprison-  Action  of 
ment  for  debt  bill,  be  of  such  rare  occurrence  in  practice,  it 
would  be  to  little  or  no  purpose  to  give  the  pleadings — the  form 
of  declaration  or  the  like,  indeed  to  set  down  more  than  general 
observations  thereon,  leaving  the  rest  to  books  of  precedents. 

In  his  declaration  the  plaintiff  must  allege  that  he  had  a  Substance 
cause  o£  action  against  the  defendant  in  the  original  action  (6),  ^/  declara- 
(the  subject-matter  of  the  debt  and  a  promise  to  pay  it  is  averred 
in  the  older  precedents ;)  but  in  the  modern  forms  it  is  alleged 

generally  to  be  "  for  the  sum  of  £ upon  and  in  respect  of 

certain  causes  of  actions  before  then  accruing  to  the  plaintiff 
against  the  said  E.  F. ;"  and  this  general  allegation  is  not  only 
sufficient  (c)  but  advisable,  for  if  the  nature  of  the  original  cause 
of  action  be  misstated,  as  if  it  were  stated  to  be  for  goods  sold 
generally,  and  it  appeared  in  evidence  to  be  for  goods  sold  on 
creditf  the  variance  would  be  fatal  {d).  When  the  party  proceeds 
in  an  inferior  Court  it  should  be  stated  that  the  debt  accrued 
within  the  jurisdiction,  though  the  omission  would  it  seems  be 
aided  after  verdict  (e) ;  then  is  stated  the  capias,  the  indorsement 
for  bail,  the  delivery  to  the  Sheriffs,  and  arrest;  these  must 
agree  with  the  facts :  a  material  variance  would  be  fatal,  to  use  Variances. 
the  words  of  Lord  EUenborough,  **  the  writ  must  speak  for 
itself  3  I  cannot  hear  that  instead  of  A,  B.  mentioned  in  the  writ, 
it  was  meant  that  the  Sheriff  should  arrest  X,  Y.  (/)."  But 
when  the  variance  is  immaterial  it  is  of  no  moment,  as  where  in 
an  action  for  an  escape,  the  plaintiff  declared  on  a  writ  of  the 
king,  and  the  writ  produced  in  evidence  was  a  writ  of  George 
the  Third,  but  tested  in  the  name  of  Best,  C.  J.,  and  indorsed 
with  the  date  of  1826,  being  in  the  reign  of  George  the  Fourth(g), 
So  when  the  writ  produced  was  indorsed  "  £24i  and  upwards, 
besides,  &c."  the  declaration  stating  the  writ  to  have  been  in- 

(a)  Cro.  Jac.  288.  Donnelly,  8  Term  Rep.  127 ;  Read  v. 

(6)  2  Lev.  85;  4  Term  Rep.  611 ;  Pope,  1  Cr.  M.  &c  R.  302 ;  4  Tyrw. 

2  Saund.  150.  403. 

(c)  Co.  Dig.  PL  2.  P.  1,  E.  18  ;  8  (/)  Scandover  v.  Wame,  2  Camp. 
Term  Rep.  127.  270;  Wilks  v.  Lock,  2  Taunt,  399. 

(d)  2  Esp.  476 ;  6  Esp.  102.  (jg)  4  Ring.  278. 
(c)  2  Saund.  109,  n.  2  ;  Bentley  v. 
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Different 
counts. 


dorsed  for  ;£24,  it  was  deemed  no  variance  (A).  But  it  is  super- 
fluous to  accumulate  authority  upon  authority  on  this  point,  as 
it  is  quite  clear  that  the  judges  have  the  same  power  of  amend* 
ment  in  this  case  as  in  others,  when  the  evidence  and  the  record 
are  at  variance.  In  the  breach  it  is  stated,  that  he  (the  Sheriff) 
**  on,  &c.  without  the  leave  or  licence,  and  against  the  wOl  of 
the  plaintiff,  voluntarily  suffered  and  permitted  the  said  E.  F,  to 
escape  and  go  at  large  wheresoever  he  would  out  of  the  custody 
of  the  now  defendant."  The  allegation  is  of  a  t;o^tintor^  escape, 
but  under  it  a  negligent  escape  may  be  given  in  evidence,  and  so 
vice  vers4(t). 

If  it  be  a  voluntary  escape  the  party  escaping  may  be  called 
to  prove  it  (A:). 

It  is  usual,  ever  since  the  Rules  of  Hil.  4  Will.  4,  and  advis- 
able to  insert  three  counts  in  the  declaration :  1st,  for  an  escape ; 
Snd,  for  not  arresting  the  defendant  when  there  was  an  oppor- 
tunity ;  3rd,  for  not  assigning  the  bail  bond  on  request  (Q. 


Pleas. 


What  may 
be  given  in 
evidence 
under  the 
general 
plea. 

Pleas  in 
denial,  con- 
fession and 
avoidance. 


The  Sheriff  may  plead  the  general  plea  of  not  guilty^  which 
'*  operates  as  a  denial  of  the  neglect  or  default  of  the  Sheriff  or 
his  officers,  but  not  of  the  debt,  judgment  or  preliminary  pro- 
ceedings/' which  if  intended  to  be  put  in  issue  must  be  pleaded 
in  denial  (m). 

Under  the  general  'plea  then,  since  the  above  rule,  the  Sheriff 
(in  order  to  show  that  there  is  no  neglect  or  default  of  himself 
or  officer)  can  only  show  that  he  has  not,  in  point  of/ac/,  allowed 
the  prisoner  to  go  at  large,  and  that  all  other  matters  of  defence 
must  be  pleaded  specially  hy  way  of  denial^  or  confession  and 
avoidance.  That  a  proper  bail  bond  was  taken (n) ;  or  that  although 
no  bail  bond  was  in  face  taken,  yet  that  bail  was  put  in  and  per- 
fected ;  or  that  the  party  rendered  himself  before  the  time  for 
bringing  in  the  body  had  expired  (o) ;  that  the  debtor  was  never 


(h)  WilUam  v.  Shsriff  of  MiddU- 
sex,  at  Guildhall,  a.  d.  i617,  25th 
July,  before  Abbott,  J.,  cited  in  2  Ch. 
PI.  p.  293.  See  also  Cousins  v. 
Brown,  M.  &  M.  291. 

(f)  I  Saund.  35,  n.  1 ;  2  Term  Rep. 
126  ;  1  Vent  217  ;  3  Keb.  55. 

(fc)  Bull.  N.  P.  67  ;  4  B.  &  Aid. 
210. 

(/)  See  the  necessity  of  this  last 
count  by  the  decision  in  Mendn  v. 
Bridges,  5  Taunt.  325  ;  sed  vide  Neck 
V.  Humphrey,  3  Ad.  Ac  E.  130. 


(m)  Hil.  T.  4  Will.  4 ;  Duhet  v. 
Gostling,  I  Bing.  N.  C.  588 ;  Frankum 
V.  Falmouth,  2  Ad.  &  E.  456 ;  4  Nev. 
&  M.  333 ;  Wright  v.  Lainson,  2  M. 
&  W.  739  ;  Lewis  v.  Aleock,  3  M.  & 
W.  188. 

(n)  Mendel  v.  Bridges,  5  Taunt. 
325;  Posterne  v.  Hanson,  2  Saund. 
61 ;  Ellis  V.  Yarborough,  1  Mod.  227; 
Barton  v.  Aldeworth,  Cro.  E.  624. 

(o)  Pariente  v.  Piumtree,  2  Bos.  & 
Pul.  35. 
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in  a  state  of  legal  custody  (p)  ;  or  in  his  custody  at  all,  as  if  the 
arrest  was  by  a  bailiff  of  a  liberty  on  a  mandate  from  the  Sheriff*, 
in  which  case  the  bailiff*  alone  is  liable  (jq)  ;  or  a  rescue  (r)  ;  (but 
if  the  rescue  has  taken  place  after  the  party  has  been  within  the 
walls  of  the  prison,  it  will  be  no  defence  {s)  at  all  except  it  be  by 
the  Queen's  enemies,)  re-caption  and  voluntary  return  {t)  ;  so 
if  the  escape  takes  place  in  consequence  of  the  prison  taking  fire, 
the  defence  must  be  specially  pleaded.  In  a  word,  any  matter 
which  in  point  of  law  justifies  the  debtor's  being  at  large  afler 
the  arrest,  must  be  specially  pleaded  in  one  way  or  the  other. 

"  The  expression  '  wrongful  act  alleged  to  have  been  com- 
mitted by  the  defendant*  (u),  has  given  rise,"  says  Mr.  Roscoe, 
*'  to  much  discussion  and  considerable  doubt,  but  it  now  appears 
that  the  word  wrongful  was  made  use  of  by  the  framers  of  the 
rule  as  descriptive  of  the  act  of  which  the  plaintiff*  complains, 
and  not  as  describing  the  quality  of  the  matter  intended  to  be 
put  in  issue.  The  rule  is  to  be  understood  as  declaring  that 
*  not  guilty*  shall  put  in  issue  the  act  which  the  plaintiff  affirms 
to  be  wrongful,  and  not  as  declaring  that  it  shall  put  in  issue 
'  the  act  and  the  wrong  arising  therefrom.' " 

The  plaintiff*  can  recover  in  this  action  only  such  damages  as  Damages, 
he  can  prove  he  has  actually  sustained  and  a  jury  thinks  fit  to 
give  him ;  if  the  whole  is  lost,  the  jury  will  give  the  plaintiff* 
damages  to  that  extent,  together  with  what  he  has  lost  in  costs, 
but  small  damages  are  oflen  given  on  the  ground  that  the  debt 
is  not  extinguished,  and  that  the  whole  amount  may  afterwards 
be  recovered,  notwithstanding  the  recovery  against  the  She- 
riff*(a;) ;  but  if  the  plaintiff  prove  his  case  he  will,  at  all  events, 
be  entitled  to  nominal  damages  (y). 

The  evidence  necessarily  depends  upon  the  issues  raised  on  Evidence  if 

the  record,  and  therefore  general  observations  only  can  be  made  original 

cause  of 
thereon ;  but  assuming  that  the  cause  of  action  in  the  original  action  be 

denied. 

(p)  Morgans  v.  Bridges,  1  B.&  A.  (t)  8  &  9.  Will.  3,  c.  27,  s.  6. 

647;  Rogers  v.  Jones,  7  B.&  Cr.  86  j  (u)  PI.  Hil.  T.  4  Will.  4. 

and  cases  cited,  ante,  364.  (x)  Scott  v.  Henley,  1  M.  &  R. 

(q)  B.  N.  P.  69;   3  Wils.  309;  227  ;  see  also  Morris  v.  Robinson,  3 

Noy,  27.  B.  &  Cr.  206. 

(r)  May  v.  Proby,  Cro.  Jac.  419.  (y)  2  Bing.  317. 

(t)  B.  N.  P.  68;  Alsept  v.  Eyles, 
2  H.  Bl.  113. 
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Evidence  if 
writ  be 
denied. 


Of  escape. 


suit  is  put  in  issue,  the  plaintiiF  must  establish  In  eridenee  tlint 
there  was  a  debt  due  (z)  to  him  from  the  party  arrested  at  the 
time  of  the  arrest  {a)  ;  and  if  the  cause  of  action  be  alleged  in 
the  declaration,  a  variance  would  be  fatal  (6),  but  the  amount  is 
not  material  (c).  As  a  general  rule,  any  evidence  which  would 
be  admissible  against  the  defendant  in  the  original  action  will  be 
evidence  against  the  Sheriff  ((2),  and  therefore  an  admission  of 
the  debt  by  the  debtor  at  any  time  before  the  arrest  is  good  evi- 
dence against  the  Sheriff.  Bayley,  J.  says,  "  it  would  be  evi- 
dence if  made  before  the  escape,"  and  after  the  arrest  (e). 

If  the  issuing  and  delivery  of  the  writ  to  the  defendant  be 
denied,  (if  the  process  has  been  returned  and  filed,)  an  examined 
copy  of  the  writ  and  return  will  be  evidence  of  these  facts  (/) ; 
(if  not  returned)  secondary  evidence  will  be  admissible  afker 
proof  of  notice  to  produce  the  original — of  due  search  having 
been  made  at  the  proper  office,  and  of  its  having  been  delivered 
to  the  Sheriff  or  Under-sherifiT,  or  at  the  Sheriff's  office. 

The  Sheriff  must  be  connected  with  the  officer  who  suffered 
the  debtor  to  escape ;  as  to  the  mode  of  establishing  which,  and 
the  effect  of  admissions,  as  well  of  a  bound  bailiff  as  of  the 
Under-sheriff,  enough  for  the  present  purpose  has  been  already 
stated  (g). 

The  facts  constituting  an  arrest  have  already  been  noticed  (A). 

The  escape  is  proved  by  showing  directly  that  the  party  was  in 
the  custody  of  the  Sheriff  or  his  officer,  or  else  that  the  Sheriff  re- 
turned cepi  corpus,  and  that  the  party  was  at  large  after  the  return 
of  the  writ,  and  that  bail  has  not  been  put  in  and  perfected  (t). 
In  a  recent  (Jc)  case,  a  return  of  cepi  corpus,  coupled  with  evi- 
dence of  an  answer  received  at  a  Sheriff's  office,  that  no  bail 
bond  was  executed,  was  considered  evidence  to  go  to  the  jury 
of  the  escape.  Note — the  return  in  that  case  was  "  cepi  corpus 
et  paratum  habeo,**  and  yet  it  was  holden  that  the  plaintiff  was 
not  concluded  by  the  latter  words  from  proving  the  escape  by 


(z)  Alexander  v.  Maeauley,  4  T.  R. 
611. 

(a)  White  v.  Jonet,  5  Esp.  160. 

(6)  Parker  v.  Fenn,  2  Esp.  477. 

(c)  B.  N.  P.  66. 

Id)  Williams  v.  Bridges,  3  St.  42. 

(«)  Rogers  ▼.  Jones,  7  B.  &  Cr.  89 ; 
5  D.  &  R.  484. 


(/)  B.  N.  P.  66 ;  Jones  ▼.  Wood, 
3  Camp.  397  ;  1  Esp.  269. 

(g)  Phil].  Ev.  222 ;  anU,  p.  45. 

(h)  Ante,  310. 

(t)  Fairley  v.  Birch,  3  Camp.  397. 

{k)  Neck  V.  Humphrey,  3  Ad.  &  E. 
130 ;  4  N.  &  M.  707  ;  sed  vide  Men- 
del  V.  Bridges,  5  Taunt.  325. 
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parol  evideiice  chat  the  prisoner  was  at  large  after  the  return  and 
no  bail  bond  lodged  with  the  Sheriff. 

In  the  case  of  Atkinson  v.  Mattison  (J)  it  is  said,  that  "  the  Escape  oo 
only  difference  between  an  arrest  on  mesne  process  and  in  exe-  jj^gtin '°^*** 
cution  is  this,  in  the  former  the  bailiff  may  permit  the  prisoner  guisbed. 
to  go  at  large  provided  he  has  him  at  the  return  of  the  writ,  but 
in  the  latter  case  if  the  bailiff  voluntarily  permit  the  prisoner  to 
go  at  large,  though  only  for  a  minute,  he  cannot  afterwards  re- 
take him."    Of  course  the  legal  character  of  an  escape  differs 
as  the  exigencies  of  the  writs  differ ;  on  the  former  he  may  go 
at  large,  because  his  appearance  is  its  object ;  on  the  latter  he 
may  not  go  at  large  for  ever  so  short  a  time,  either  before  or 
after  the  return  of  the  writs,  because  satisfaction  of  the  debt  is 
its  object.    But  it  is  necessary  to  distinguish  further  escapes  on 
mesne  and  final  process. 

If  any  general  rule  can  be  laid  down  it  seems  to  be  this,  that 
whenever  the  prisoner  in  execution  is  in  a  different  custody  from 
that  which  is  likely  to  enforce  payment  of  the  debt,  it  is  an 
escape  (m) ;  as  if  he  be  in  company  with  and  under  the  controul 
of  a  follower  of  the  Sheriff's  ofHcer  before  he  be  taken  to 
prison  (n),  (but  if  the  prisoner  be  taken  to  a  lock-up  house  it  is 
no  escape  (o)).  If  he  be  taken  out  of  the  jurisdiction  it  is  an 
escape  (p)  ;  or  if  the  Sheriff  receives  the  sum  indorsed  on  the 
writ  from  the  prisoner,  and  before  payment  over  to  the  plaintiff 
liberate  him,  it  is  an  escape,  for  a  payment  to  the  Sheriff  is  no 
discharge  of  the  debt  as  against  the  plaintiff  (gr) ;  so  if  he  dis- 
charges a  bankrupt  on  production  of  his  certificate  (r). 

If  baron  and  feme  be  taken  in  execution,  and  the  feme  be 
suffered  to  escape,  an  action  will  lie,  though  the  baron  continue 
in  prison  (s)  ;  so  if  there  be  a  judgment  against  two  persons  in 
execution  and  one  escape,  the  Sheriff  will  be  liable  for  the  whole 
debt  (t). 

{1}  2  Term  Rep.  17^6,  Ashurst,  J.  24 ;  see  also  Hepworth  v.  Sanderson, 

(m)  2  W.  BI.  1049.  8  Bing.  19. 

(n)  Benton  v.  Sutton,  1  Bos.  &  Pul.  (q)  Clarkford  v.  Austin,  14  East, 

24.  468;  4B.  &Cr.  31. 

(o)  Houlditck  y.  Birch,  4  Taant.  (r)  Sherwood  v.  Benson,  4  Taunt. 

608.  631. 

(p)  12  Mod.  116 ;  1  Bos.  &  Pul.  (s)  1  Roll.  Abr.  810,  (F.)  pi.  5. 

(t)  Ibid. 
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Parties  to 
action. 


ESCAPE  ON  FINAL  PROCESS. 

What  has  been  said  before  as  to  parties  to  action  for  an  escape 
on  mesne  process,  in  general  applies  to  parties  suing  on  final 
process ;  in  addition,  however,  it  must  be  here  stated,  that  the 
nominal  plaintiff  in  an  action  for  mesne  profits  may  sue  for  an 
escape  on  a  judgment  thereon  (a) ;  also  a  hundred  may  sue  for 
an  escape  on  a  judgment  obtained  by  them  (6) ;  and  an  admi- 
nistrator may  sue  in  his  own  personal  right  for  an  escape  on  a 
judgment  obtained  by  him  as  administrator  (c). 


Form  of 


For  an  escape  on  Jinal  process  there  are  two  forms  of  remedy 
by  action,  namely,  the  common  law  form  in  case(d),  and  the 
statutory  form  in  debt ;  the  latter  of  which  is  preferable  when 
maintainable,  as  the  jury  cannot  give  a  less  sum  than  the  creditor 
would  have  recovered  against  the  prisoner,  namely,  the  sum  in- 
dorsed on  the  writ  and  the  legal  fees  on  execution  (e)  ;  whereas 
in  case  he  will  recover  such  damages  only  as  the  jury  may  think 
proper  to  give  him  for  the  officer's  misconduct  {f) ;  and,  more- 
over, in  debt  the  Statute  of  Limitations  (Ji)  is  no  defence ;  again, 
debt  lies  as  well  when  the  escape  is  negligent  as  when  it  is 
voluntary  (t). 


Declara- 
tion. 


In  the  declaration  the  judgment  {k)  must  be  alleged,  and,  if 
traversed,  proved  in  substance;  an  immaterial  variance,  as  the 
stating  it  to  be  recovered  in  Easter  instead  of  Trinity,  or  con- 
versely {l),  will  not  prejudice,  for  it  may  be  rejected  as  surplus- 
age (m)  or  amended  (w) ;  and  though  judgment  be  revived  by 
sci.  fa.,  it  is  unnecessary  to  state  the  judgment  on  the  sci.  fa.  (o) ; 


(a)  Doe  V.  Jonet,  2  M.  &  S.  473. 

\h)  Fitzg.  296. 

(c) Bonafout  v.  Walker,2T, R.  126. 

(d)  Cro.  Jac.  289  ;  2  Inst.  382. 

(0  West.  2  i  1  Rich.  2,  c.  12 ; 
ante,  p.  16. 

(/)  Altept  V.  EyUt,  2  H.  Bl.  113 ; 
2  W.  Bl.  1048  ;  Bonafout  v.  Walker, 
2  Term  Rep.  129. 

{h)  Jonet  V.  Pope,  1  Sid.  305 ;  1 
Saund.  37,  n.  2 ;  2  Saund.  67,  n.  10. 


(i)  2  H.  B.  108 ;  supra,  2  Str.  127. 

(k)  1  Saund.  37  ;  Brazier  v.  Jonet, 
8  B.  &  C.  128 ;  2  Ch.  PL  268. 

(I)  Bromjield  v.  Jonet,  4  B.  &  Cr. 
382  ;  Stoddart  v.  Fahner,  3  B.  &  Cr. 
4. 

(m)  Ibid. 

(n)  9  Gto.  4,  c.  15  ;  3  &  4  Will. 
4,  c.  42,  s.  23  'f  Brazier  v.  Jonet,  6  B. 
&  Cr.  196  ;  8  Taunt  515. 

(o)  4  B.  &  Or.  382,  tupra. 
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but  a  substantial  variance  will  be  fatal ;  thus  stating  the  judg* 
ment  of  the  Court  of  Queen's  Bench  to  have  been  recovered 
"  in  the  Court  of  the  Bench,"  would  be  fatal  (p) ;  or  to  be  on 
certain  promises  and  undertakings,  when  it  was  only  on  a  pro- 
mise and  undertaking,  would,  it  seems,  be  bad  (q).  There  is 
no  occasion  to  refer  to  the  record  of  the  judgment  by  a  prout 
patet  per  recordum  (r).  The  issuing  of  the  ca.  sa.  must  also  be 
correctly  described,  that  is,  in  substance  («), — the  indorsement 
to  levy — delivery  of  writ  to  defendant  as  sheriff— caption  of  the 
original  defendant. 

Before  the  publication  of  the  pleading  rules  of  Hilary  term, 
4  Will.  4,  the  whole  declaration  was  put  in  issue  by  tlie  plea  of 
"  nil  debet"  and  under  it  any  defence  was  admissible,  except  a 
recaption  or  a  voluntary  return  into  custody.  But  by  them, 
under  the  head  "  Covenant  and  Deht^''  it  is  declared  that —  General 

^.  The  plea  of  "  nil  debet"  shall  not  be  allowed  in  any  action. 

d.  In  actions  of  debt  on  simple  contract ,  other  than  on  bills  of 
exchange  and  promissory  notes,  the  defendant  may  plead  that 
''  he  never  was  indebted  in  manner  and  form  as  in  the  declara- 
tion alleged,*'  and  such  plea  shall  have  the  same  operation  as  the 
plea  of  non  assumpsit  in  indebitatus  assumpsit,  and  all  matters 
in  confession  and  avoidance  shall  be  pleaded  specially,  as  above 
directed,  in  actions  of  assumpsit. 

4.  In  other  actions  of  debt,  in  which  the  plea  of  "  nil  debet" 
has  been  hitherto  allowed,  including  those  on  bills  of  exchange 
and  promissory  notes,  the  defendant  shall  deny  specifically  some 
particular  matter  of  fact  alleged  in  the  declaration,  or  plead  spe« 
cially  in  confession  and  avoidance." 

In  the  case  of  Faulkner  v.  ChevelKf),  Littledale,  J.  thought 
that  the  joining  of  covenant  and  debt  under  one  head  showed 
that  those  actions  of  debt  only  were  contemplated  by  the  rules 
which  have  some  kind  of  contract  for  their  foundation,  and  it 
was  intimated  that  the  plea  of  not  guilty  (or  nil  debet)  was  still 
a  good  plea  to  a  declaration  on  a  penal  statute.  The  plea  of 
*'  nil  debet"  as  tested  by  this  rule,  would  appear  to  be  a  good 


(p)  7  Taunt  271.  (r)  3  B.  &  Cr.  4,  supra, 

iq)  5  B.  &  Cr.  339  ;  8  D.  &  R.  (s)  Phillips  v.  Bacon,  9  East,  293. 

9B,S.C.  (t)  5  Ad.  &E.  213. 
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plea ;  however  there  seems  little  ground  for  contendlag  that  there 
is  any  contract  or  kind  of  contract  for  the  foundation  of  the  ac- 
tion, although  aU  the  books  agree  in  placing  the  defendant  in 
the  situation  of  the  original  debtor;  again,  the  object  of  the. 
framers  of  these  rules  was  to  take  away  the  plea  of  nil  debet, 
wherever  it  could  be  done.  In  actions  on  penal  statutes,  as  in 
the  case  above  cited,  on  the  23  Geo.  2,  c.  46,  s.  14,  against  a 
deputy  clerk  of  the  peace,  for  practising  as  an  attorney  at  the 
sessions  of  the  peace,  and  in  the  more  recent  case(tt)  in  the  exche* 
quer,  on  the  2  &  3  Edw.  6,  c.  13,  s.  1,  for  penalties  for  not  set- 
ting out  tithes,  the  framers  of  the  rules  had  not  the  power  to 
take  away  the  general  plea,  and  simply  because  the  statute  of 
21  Jac.  1,  c.  4,  s.  4,  gave  the  power  of  pleading  it  in  such  ac- 
tions, and  giving  the  special  matter  in  evidence  under  it ;  in  ac- 
tions for  an  escape  there  is  no  statute  giving  the  general  plea  of 
nil  debet  or  not  guilty  ;  and  in  this  consists  the  difference.  The 
fair  inference  therefore  is,  it  seems,  sanctioned  by  the  more  re- 
cent case,  that  the  framers  of  the  rule  had  the  power  to  take 
away  the  plea  of  nil  debet  in  all  cases  whether  founded  upon 
contract  or  not,  except  in  cases  where  a  defendant  then  was  or 
thereafter  should  be  entitled  to  plead  the  same,  and  give  the 
special  matter  in  evidence  under  it,  by  virtue  of  any  act  of  par- 
liament then  or  thereafler  to  be  in  force. 

Speciid  A.  retaking  on  fresh  pursuit  must  be  specially  Jlleaded  and 

pleas.  verified  by  affidavit  (x).  A  voluntary  return  before  action  brought 

is  equal  to  a  retaking  on  fresh  pursuit,  and  must  be  specially 
pleaded  (y).  It  must  appear  on  the  face  of  the  plea  that  such 
recaption  or  return  was  before  action  brought,  otherwise  the 
plea  would  be  demurrable  (z).  It  must  also  appear  that  the 
defendant  was  in  prison  from  the  time  of  such  recaption  or  re- 
turn to  the  commencement  of  the  action  against  the  Sheriff,  or 
until  the  defendant's  legal  discharge  (a) ;  if  the  declaration  al- 
leges (as  it  usually  does)  that  the  escape  was  voluntary,  recaption 
on  fresh  pursuit  is  a  good  plea  without  traversing  that  the  escape 

(u)  Earl  Spencer  v.  Stoannell,  3  M.  (y)  Bonafous  ▼.  Walker,  2  Term 

&  W.  154.  Rep.  126. 

(x)  8  &  9  Will.  3,  c.  27,  8.  6;  2  (s>  Stonehoust  v.  MulliM,  Str.873. 

BL  1059;  1  Tidd,  703.  (a)    Chambers  y.  Jonn,  U  East, 

406. 
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was  voluntary,  as  plaintilF  must  show  in  his  replication  that  the 
escape  was  voluntary,  if  he  means  to  rely  on  that  fact  (6).  If 
the  defence  he,  that  the  escape  arose  from  inevitable  accident, 
or  the  Queen's  enemies,  or  any  other  matter  which  excuses  the 
Sheriff  in  point  of  law^  it  must  be  specially  pleaded. 

As  to  evidence   enough  has   been   already  stated  ^for   aU  Evidence 
practical  purposes  (e),  except  as  to  the  judgment ;  and  with  re-  *^^^^  :^  . 
gard  to  it,  the  evidence  necessarily  depends  upon  the  plea  record. 
pleaded — whether  nul  tiel  record  is  pleaded  or  not  (J) ;  if  md  tiel 
record  is  pleaded,  the  record  itself  if  a  record  of  the  same  Court 
must  be  produced ;  if  of  another  Court  superior  or  inferior,  it 
is  proved  by  the  tenor  of  the  record  certified  under  a  writ  of 
certiorari ;  linul  tiel  record  is  not  pleaded,  the  record  is  proved 
by  exemplification  or  by  an  examined  copy. 

In  this  form  of  action  (as  before  stated)  the  jury  cannot  give  Damages, 
less  than  what  the  creditor  would  have  recovered  against  the 
prisoner,  namely,  the  sum  indorsed  on  the  writ,  and  the  legal 
fees  of  execution. 

The  Sheriff's  remedy  against  the  party  escaping,  when  he  has  Sheriff's 
sustained  damage,  is  by  action  on  the  case  against  him  for  such  ^^^^ 
damage ;  hut  notCy  if  the  escape  was  voluntary ^  the  Sheriff  has  no  party  e*- 
means  of  reimbursing  himself.  capiqg. 


Section  IV. 

FOR  NOT  ARRESTING  WHEN  THERE  WAS  AN  OPPORTUNiry. 

What  constitutes  an  arrest  in  law  has  been  already  stated  (a).  An  arrest, 

what  con- 
stitutes. 

The  form  of  action  for  a  breach  of  duty  of  this  nature  is  an 

action  on  the  case,  and  the  declaration  is,  in  matters  of  induce- 
ment, &c.  similar  to  those  alrdidy  noticed  for  escapes,  to  the 
end  of  the  statement  of  the  delivery  of  the  writ  to  the  Sheriff, 
and  then  proceeds  as  follows : 

(6)  1  Vent.  211.  <d)  Fid«Tidd.  801. 

(c)  Ante,  p.  368.  (a)  Ante,  p.  310. 
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Form  of  re-       "  ^^^  ^^®  plaintiff  saith  that  the  said  E,  F.  at  the  time  of  the  deliveiy 
medy.  of  the  said  last  mentioned  writ  to  the  defendant,  so  being  such  Sheriff  as 

aforesaid,  and  from  thence,  to  wit,  for  one  month  then  next  following, 
was  within  the  said  Sheriff's  bailiwick,  and  the  defendant  as  such  Sheri^ 
at  any  time  during  that  period,  could  and  might  and  ought  to  have  taken 
and  arrested  the  said  E.  F.  by  virtue  of  the  said  last  mentioned  writ,  at 
the  suit  of  the  plaintiff,  if  he  would  so  have  done,  whereof  the  now  de- 
fendant during  all  that  time  had  notice ;  yet  the  now  defendant  not  re- 
garding, &c.  did  not  nor  would  at  any  time  whilst  the  said  last  mentioned 
writ  was  in  full  force,  (although  oiVen  requested  so  to  do,)  take  or  cause 
to  be  taken  the  said  E.  F.  as  by  the  said  last  mentioned  writ  he  was  com- 
manded, but  then  wholly  failed  and  made  default  [and  (b)  the  said  E.  F, 
did  not  cause  special  bail  to  be  put  in  for  him  in  the  said  action  in  the 
said  Court  of  ,  according  to  the  exigency  thereof,  or  otherwise  ob- 

serve the  requisites  of  the  said  writ,  but  then  wholly  fiuled  and  made  de- 
fault] whereby,"  &c. 

Pleas.  The  Sherift  's  duty  and  breach  of  duty  here  alleged  are  that 

*'  he  could  and  might  and  ought  to  have  taken  and  arrested  the 
said  £.  F.  by  virtue  of  the  writ  ;*'  but  that  he  did  not  take  Hiniy 
or  cause  him  to  be  taken  as  herein  commanded. 

The  general  plea  of  not  guilty,  therefore,  as  it  operates  ''  as 
a  denial  only  of  the  breach  of  duty,  and  not  of  the  facts  stated 
in  the  inducement,"  simply  puts  in  issue  the  fact  of  the  Sheriff's 
neglect  to  arrest  when  there  was  an  opportunity  ;  all  other  pleas 
in  denial  must  take  issue  on  some  particular  matter  of  fact  al- 
leged in  the  declaration,  and  pleas  in  confession  and  avoidance 
must  be  specially  pleaded. 

The  term  opportunity,  as  used,  may  appear  primd  facte  equi- 
vocal, at  all  events  to  require  some  explanation,  more  especially 
as  one  might  from  some  (c)  authorities  be  inclined  to  infer  that 
without  express  notice  of  the  debtor's  being  in  the  defendant's 
bailiwick,  and  when  or  where  he  was  to  be  found,  the  Sheriff 
was  guilty  of  no  breach  of  duty ;  notice  too  is  usually  averred 
in  the  declaration,  which  in  some  degree  supports  this  doctrine ; 
but  in  the  case  of  Hereford  v.  M^Namara  (d)  the  declaration  was 
specially  demurred  to,  because  of  the  omission  of  an  averment 
of  notice,  and  it  was  held  unnecessary. 

The  Sheriff  is  bound  to  execute  the  process  of  the  law  in  the 


(b)  It  is  not  necessary  to  state  this;  (d)  6  Dowl.  &  Ryl.  97,  recognized 

2  Ch.  PI.  61 8,  and  cases  cited.  in  Dyke  v.  Duh$,  I  Arnold,  14* 

(e)  Oibbori  vt  Coggan,  2  Camp* 
189. 
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most  effectual  may  (e).  If,  therefore,  a  party  against  whom  he 
holds  a  writ  does  not  abscond,  but  continues  in  the  daily  exer- 
cise of  his  usual  occupation,  appearing  publicly  as  usual,  is  visible 
to  every  person  that  comes  to  him  about  business,  and  the  bailiff 
neglects  to  arrest  him,  upon  proof  of  these  facts,  without  proof  of 
express  notice  to  him  of  such  information  as  will  enable  him  to 
identify  and  arrest,  the  Sheriff  is  liable  in  damages  for  a  breach 
of  duty. 

A  Sheriff  is  bound  to  know  every  inhabitant  in  his  baili-  Sheriff 

wick^f^  bound  to 

wicjfc^/;.  know  every 

inhabitant 
A  bound-bailiff  is  not  a  competent  witness  for  the  defendant  *°.  v"       ' 
to  prove  that  he  endeavoured  to  make  the  arrest  (g).  Evidence. 

The  plaintiff  is  only  entitled  to  such  damages  as  the  jury  think  Damages, 
fit  to  give  him,  and  such  as  he  can  prove  to  have  actually  sus- 
tained by  the  Sheriff's  neglect ;  but  if  plaintiff  prove  his  case, 
he  will  be  entitled  to  nominal  damages. 


Section  V. 

FOR  NOT  ASSIGNING  BAIL  BOND. 

Bail  bonds  were  not  assignable  at  common  law,  but  now  if  one  Bail  bonds 
be  taken  upon  process  at  common  law,  the  SheriflP  is  bound  by  assignable, 
the  statute  of  4  Anne,  c.  16,  s.  20,  on  the  request  and  cost  of 
the  plaintiff  or  his  attorney,  to  assign  it,  and  if  he  refuse  to  do  Fo„n  ^f 
so,  he  is  liable  to  an  action  on  the  case  {a),  action. 

As  this  action  will  necessarily  henceforth  be  of  rare  occurrence  Pleadings. 
in  practice  in  consequence  of  the  abolition  of  arrest  on  mesne 
process  except  in  certain  cases,  it  would  be  useless  to  do  more 
here  respecting  the  declaration,  &c.  than  refer  to  the  books  of 
precedents  wherein  they  are  to  be  found  (6) ;  premising  only, 


(c)  Beckford  v.  Montague,  2  Esp.  (g)  Powell  v.  How,  2  Ld.  Raym. 

476.  1411. 

(/)  1  Arnold,  13,  tupra.  (a)  Hurlestone  on  Bonds,  59. 

(6)  2  Ch.  PI.  530. 
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that  the  breach  of  duty  alleged  in  the  declaration  is,  the  xefaial 
to  assign  the  bail  bond  when  requested  so  to  do,  and  on  having 
the  costs  of  the  assignment  offered  to  him. 

The  plea  of  not  guilty  therefore  as  at  present  restricted, 
simply  puts  in  issue  these  facts ;  all  other  pleas  in  denial  must 
take  issue  on  some  particular  matter  of  &ct  alleged  in  the  decla- 
ration, and  all  matters  in  confession  and  avoidance  be  pleaded 
specially. 

Of  the  issues,  when  the  original  debt,  the  issuing  and  delivery 
of  the  writ,  the  arrest,  &c.  are  traversed,  nothing  more  need  be 
said. 

If  the  giving  the  bail  bond  be  in  issue,  notice  to  produce  it 
should  be  given,  and  the  service  of  such  notice  proved. 


Evidence.  If  the  general  plea  be  pleaded,  a  demand  and  refusal  must  be 
proved,  and  it  would  seem  a  tender  of  the  costs  of  assignment, 
for  a  tender  of  costs  seems  a  condition  precedent,  but  the  autho- 
rities do  not  seem  to  go  so  far  as  to  require  proof  of  this. 

Damages.  '^^^  plaintiff  is  only  entitled  to  such  damages  as  a  jury  think 
fit  to  give  him ;  but  if  he  prove  his  case,  he  will,  at  all  events, 
be  entitled  to  nominal  damages. 


Section  VI. 

FOR  CARRYING  TO  TAVERN  OR  TO  PRISON  WITHIN 

TWENTY-FOUR  HOURS. 

Debt  for  Penalty  on  32  Geo.  2,  c.  28. 

As  appears  by  the  preamble  of  the  statute  (1759),  so  grievous 
and  oppressive  had  the  conduct  of  gaolers  and  inferior  officers,  in 
the  execution  of  process  for  debt,  become  towards  their  distressed 
prisoners,  that  the  legislature  felt  bound  to  interfere,  and  throw 
its  mantle  of  protection  around  them ;  with  this  humane  intent 
it  was  enacted,  (amongst  other  things),  **  That  no  Sheriff,  under- 
sheriff,  bailiff,  Serjeant  at  mace,  or  other  officer  or  minister 
whatsoever,  shall  at  any  time  or  times  hereafter  convey  or  carry, 
or  cause  to  be  conveyed  or  carried,  any  person  or  persons  by 
him  or  them  arrested,  or  being  in  his  or  their  custody,  by  virtue 
or  colour  of  any  action,  writ,  process  or  attachment,  to  any 
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UFem,  ale^hotne  or  other  public  victualling  or  drinking-housei 
or  to  the  private  house  of  any  such  officer  or  minister,  or  of  any 
tenant  or  relative  of  his,  without  the  free  and  voluntary  consent 
of  the  person  or  persons  so  arrested  or  in  custody,  *  *  *  nor 
shall  carry  any  such  person  to  any  gaol  or  prison  within  twenty- 
four  hours  from  the  time  of  such  arrest,  unless  such  person  or 
persons  so  arrested  shall  refiue  to  he  carried  to  some  safe  and 
convenient  dwelling-house  of  At«,  her  or  their  own  nomination  or 
appomtment,  within  a  city,  borough,  corporation  or  market  town, 
in  case  such  person  or  persons  shall  be  there  arrested ;  or  within 
three  miles  from  the  place  where  such  arrest  shall  be  made,  if 
the  same  shall  be  out  of  any  city,  borough,  corporation  or 
market  town,  so  as  such  dwelling-house  be  not  the  house  of  the 
person  arrested,  and  be  within  the  county^  riding,  division  or 
liberty  in  which  the  person  under  arrest  was  arrested  ;  and  then 
and  in  any  such  case  it  shall  be  lawful  to  and  for  any  such 
Sheriff  or  other  officer  or  minister,  to  convey  or  carry  the  per- 
son or  persons  so  arrested,  and  refusing  to  be  carried  to  such 
safe  and  convenient  dwelling-house  as  aforesaid,  to  such  gaol  or 
prison  as  he,  she  or  they  may  be  sent  to  by  virtue  of  the  action, 
writ  or  process  against  him,  her  or  them."  Penalty  50/.,  with 
treble  costs  of  suit,  (over  and  above  such  penalties  or  punish- 
ments as  he  or  they  shall  be  liable  unto  by  the  laws  now  in  force.) 

There  mikst  he  a  refusal. — It  is  a  condition  precedent  to  the  There  miut 
right  of  the  officer  to  take  his  prisoner  to  gaol  within  twenty-  °®  *  refusal, 
four  hours  from  the  time  of  the  arrest.     A  refusal  may  be  in 
many  ways,  a  prisoner  may  nominate  and  then  refuse  to  go,  or 
he  may  refuse  to  nominate,  or  he  may  nominate  and  go,  and  then 
refuse  to  stay  (a).    A  mere  omission  (6)  or  neglect  to  do  an  act  Omssion, 
is  not  a  refusal,  that  word  implies  something  more ;  neither  is  a  neglect  or 
mere  submission.     In  one  case  (c)  the  officer  said,  **  you  will  go  not  enough. 
with  me  to  the  Granhy"  his  prisoner  said  *'  very  well,'*  and  it  was 
holden  not  to  be  a  refusal  within  the  meaning  of  the^  statute, 
only  a  mere  submission  to  the  will  of  one  who  did  not  give  him, 
at  least  inform  him  that  he  had,  a  choice  of  place  for  a  limited 
time.     The  officer  should  have  said,  *'  you  have  the  choice  of 
going  to  any  dwelling-house  for  the  next  twenty-four  hours  to 

(a)  4  B.  &  Ad.  972.  (c)  Dewhunt  v.  Pearson,  1  Cr.  & 

(6)  Simpson  v.  Renton,  5  6.  &  Ad.      M.  372. 
35. 
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see  your  friends,  where  shall  I  take  you  to/*  or  something  of  the 
like  import. 


Respecting 
the  place 
nomiQated. 


With  respect  to  the  place  nominated^  it  is  quite  clear  that  the 
officer  has  a  right  to  exercise  his  judgment  as  to  its  safety  and 
convenience,  otherwise  a  house  might  he  nominated  where  a 
rescue  was  easy.  The  words  *'  safe  and  convenient**  dwelling- 
house  are  to  he  understood  as  safe  and  convenient  for  the  Sheriff^ 
not  for  the  prisoner  (d).  Again,  officers  are  not  hound  to  take 
prisoners  to  any  house  to  which  they  wish  to  go  for  any  purpose 
their  caprice  may  dictate,  as  to  an  attorney  to  consult  him,  but 
only  to  a  safe  and  convenient  dwelling-house  for  the  purpose  of 
remaining  thei'e  during  the  twenty-four  hours  allowed  by  law ;  an 
insinuation  has  been  thrown  out  that  an  attorney's  house,  even 
jfbr  the  purpose  of  remaining  there,  is  not  a  safe  and  convenient 
dwelling-house  within  the  meaning  of  the  statute,  but  upon  what 
grounds  does  not  seem  quite  clear ;  an  attorney  might  be  the 
only  friend  through  whom  the  debt  could  be  satisfied  or  bail 
given,  and  that  his  being  accidentally  an  attorney  should  preclude 
a  prisoner  of  his  friend's  assistance  seems  an  odd  conclusion,  if 
not  in  direct  contravention  of  the  statute  itself;  moreover,  for 
the  Court  to  decide  so  would  seem  to  involve  a  somewhat  harsh 
inference  regarding  one  of  its  own  officers. 


Tfadtwonty- 
four  hours 
cannot  be 
abridged. 


This  space  of  twenty-four  hours  cannot  be  abridged  of  an  in- 
stant of  time ;  therefore  the  putting  a  prisoner  into  any  state  of 
being  carried  to  prison  before  every  instant  of  the  time  is  ex- 
pired, as  the  putting  him  upon  a  coach  or  the  like,  cannot  be 
justified ;  for  if  it  could  be  so  abridged,  the  prisoner  would  not 
have  the  twenty-four  hours^  only  a  part  of  them,  and  in  many 
cases  the  whole  of  the  time  might  be  consumed  in  carrying  him 
thither,  and  thus  the  statute  be  wholly  defeated  (e). 


Form  of 
remedy. 


Declara- 
tion. 


The  action  is  in  debt  at  the  suit  of  the  party  aggrieved,  to  re- 
cover the  penalty  of  60Z.  (y*),  with  treble  costs  of  suit,  in  any  of 
her  Majesty's  Courts  of  Record  at  Westminster. 

The  Declaration  (g)  in  Silk  v.  Humphrey  and  another  stated 


(d)  Silk  V.  Humfhery,  4  Ad.  &  £. 
970. 

(«)  Ibid. ;  1  Cr.  &  M.  372. 
(/)  Sect  12. 


ig)  The  venue  is  locals  21  Jac.  1 , 
c.  4,  s.  2 ;  see  4  Ad.  &  £.  959 ;  see 
also  Precedents  in  1  Cr.  &  M.  365  j 
3  Tyrw.  242.   The  first  count  may  be 
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the  issuing  of  a  capias  at  the  suit  of  H*  M.  against  the  plaintiff, 
indorsed  for  hail ;  its  delivery  to  the  defendant,  heing  Sheriff  of 
Middlesex,  to  he  executed ;  that  the  defendant,  hy  virtue  thereof, 
took  and  arrested  the  plaintiff,  and  had  and  detained  her  in  cus- 
tody at  the  suit  of  H»  M. ;  and  hy  virtue,  &c.  carried  the 
plaintiff  so  arrested,  &c.  to  a  certain  gaol  or  prison  within 
twenty- four  hours  from  the  time  of  the  said  arrest,  though  she, 
the  plaintiff,  did  not  refuse  to  he  carried  to  a  safe  and  convenient 
dwelling-house  of  her  own  nomination  or  appointment  within 
three  miles  from  the  place  where  the  plaintiff  was  so  arrested ; 
such  place  not  heing  a  city,  horough,  corporation  or  market 
town,  and  such  dwelling-house  not  heing  the  house  of  the  plain- 
tiff; contrary  to  the  form,  &c.  wherehy  and  by  force,  &c.  the 
defendant  forfeited  and  became  liable  to  pay  for  the  said  offence 
to  the  plaintiff,  being  the  party  thereby  aggrieved,  the  sum  of 
50L  &c. 

To  this  the  defendant  may  plead  **  nil  dehef*  (h),  and  give  the  Pleas, 
special  matter  in  evidence  under  it,  the  statute  being  penal  and 
the  judges  having  no  power  in  such  actions  to  deprive  the  de- 
fendant of  the  general  plea ;  and  the  effect  of  the  plea  therefore 
is,  to  put  the  plaintiff  on  proof  of  all  the  statements  in  the  decla- 
ration^ just  as  if  those  rules  had  never  been  promulgated. 

The  evidence  necessary  to  support  the  plaintiff's  case  may,  it  Evidence, 
is  hoped,  be  sufficiently  collected  from  the  previous  remarks  upon 
the  refusal,  &c.  as  to  need  no  further  comment. 

The  plaintiff,  if  he  makes  out  his  case,  will  be  entitled  to  the  Damages, 
penalty  of  50/^,  with  treble  costs  of  suit,  that  is,  the  aggregate 
of — 1st,  the  usual  taxed  costs;  2d,  half  thereof;  and  Sd,  half 
the  latter ;  in  other  words,  the  amount  of  the  taxed  costs  and 
three-fourths  thereof  (t). 


as  in  Vewhurst  v.  Peanon  (if  the 
fact)  for  carrying  the  plaintiff  to  a 
tavern  without  his  free  will  and  con- 
sent; the  second  count  may  be  for 
taking  plaiutiff  to  prison  within  twenty- 
four  hours. 

(h)  Or  not  guilty,  21  Jac.  1«  c.  4, 
a.  4 ;  FaulkMT  v.  dhevell,  5  Ad.  &  £. 


213 ;  Spencer  v.  Swamellf  3  M.  &  W. 
154 ;  ante,  372. 

(i)  Treble  damages  are  construed  to 
mean  actually  treble  the  single  da- 
mages. Thus  if  the  jury  give  20/. 
damages,  the  Court  will  award  40/« 
more,  but  not  so  of  treble  costs ;  4  B. 
&  Cr.  154  i  Tidd's  Pr.  1025. 
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Section  VII. 


Remedief 

against 

Sheriff. 


Declara- 
tion. 


Pleat. 


REFUSING  TO  ACCEPT  BAIL. 
On  the  23  Hen.  6,  c.  9. 

The  statute  requires  Sheriffs,  &c.  to  let  to  bail  all  manner  of 
persons  ''  in  their  custody  by  force  of  any  writ,  bill  or  warrant 
in  any  action  personal,  or  by  cause  of  indictment  of  trespass 
upon  reasonable  sureties  of  sufficient  persons,  being  sufficient 
within  the  counties  where  such  persons  be  so  let  to  bail,  ^c,**  (a) 

By  force  of  this  statute  if  the  defendant  tender  sufficient 
sureties,  that  is,  persons  having  sufficient  (b)  within  the  Sheriff's 
bailiwick,  and  the  Sheriff  refuse  to  accept  them,  he  is  liable  to 
an  action  on  the  case,  (but  not  in  trespass,  for  the  refusal  does 
not  make  him  a  trespasser  ab  initio,)  or  he  is  liable  in  a  qui  tarn 
action  of  debt  for  the  penalty  of  40/.  given  by  the  statute. 

The  action  on  the  case  is  by  the  party  aggrieved,  and  a  prece- 
dent of  the  declaration  may  be  found  in  East's  Reports  (c)  ;  it 
states  that  he  was  duly  in  custody  of  the  defendant  by  virtue, 
&c.  which  writ  was  indorsed  for  bail  for  £  ,  and  that  the 

plaintiff  so  being  in  the  custody  of  the  defendant,  &c.  on  the 
same  day,  &c.  tendered  to  the  defendant,  so  being  such  Sheriff 
as  aforesaid,  reasonable  sureties  of  sufficient  persons,  to  wit,  of 
A,  B.  and  C.  D.,  and  the  same  being  then  and  there  responsible 
and  sufficient  persons,  having  sufficient  within  the  county  of  C, 
in  which  said  county  the  plaintiff  was  arrested,  and  so  in  custody 
as  aforesaid,  to  become  bail  for  the  appearance  of  the  plaintiff 
before  our  said  lady  the  Queen,  &c.  on  &c. ;  yet  the  defendants 
not  regarding,  &c.  wrongfully  and  injuriously  reused  to  accept 
the  said  sureties  so  offered  by  the  plaintiff  as  bail  for  his  ap- 
pearance on,  &c. 

The  breach  here  assigned  is  the  refusal  to  accept  the  offered 
bail ;  the  plea  of  not  guilty  therefore  simply  puts  in  issue  the 


(a)  Lovell  v.  Sheriffs  of  London,  15 
East,  324. 

(6)  No  action  lies  against  the  Sheriff 
for  taking  insufficient  bail,  but  he 
shall  be  amerced,  if  he  has  not  the 
body  forthcoming  to  appearand  answer 


the  plaintiff;  Grotvenor  v.  Soame,  3 
Salk.  57  ;  Potterne  v.  Hanton,  2  Wm. 
Saund.  61c. 

(e)  15  East,  320;  seeabo  the  form 
in  debt,  2  Ch.  PI.  330. 
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fact  of  refusal,  and  all  other  pleas  in  denial  must  take  issue  on 
some  material  fact,  and  all  matters  in  confession  and  avoidance 
be  specially  pleaded.  If,  for  instance,  the  sufficiency  of  the 
tendered  bail  be  in  question,  that  part  of  the  declaration  alleging 
their  sufficiency  must  be  specially  traversed,  and  so  forth. 

If  t}ie  declaration  be  in  debt  (d)  for  the  penalty,  the  general  Pleas  in 
plea  of  "  nil  debet"  may  be  pleaded,  and  the  special  matter  be 
given  in  evidence  under  it  (e). 

In  case  the  party  grieved  recovers  treble  damages  (f) ;  in  Damages. 
debt  by  the  common  informer,  one-half  of  the  40/.  goes  to  the 
Queen  *'  to  be  employed  to  the  use  of  her  house"  the  other  to  the 
party  suing. 


Section  VIII. 

EXTORTION. 


To  understand  rightly  the  nature  of  the  crime  of  extortion,  it 
is  of  the  first  importance  to  know  what  fees  are  allowed  by  law 
and  what  not. 

Fees  are  interpreted  to  mean  the  perquisites  allowed  to  offi-  Fees,  defini- 
cers  in  the  administration  of  justice  as  a  recompence  for  their   *°°  °  * 
labour  and  trouble ;  ascertained  either  by  acts  of  parliament,  by 
the  judges  of  the  superior  Courts,  or  other  persons  named  by 
the  legislature  for  that  purpose ;    or  by  custom,  which  gives 
them  an  equal  sanction  with  an  act  of  parliament  (a). 

At  common  law  an  officer  concerned  in  the  administration  of  Fees  at 
justice  is  entitled  to  no  fee  for  doing  his  duty  (6) ;  and  so  in-  JJ*™"***'' 
flexible  is  this  principle,  that  all  prescriptions  contrary  to  it  are 
said  to  be  void  (c) ;  and  as  regards  the  fees  now  under  considera- 
tion, this  fundamental  maxim  of  the  common  law  is  confirmed 
by  the  statute  of  Westminster  I,  c.  26,  which.  Lord  Coke  says, 
was  made  in  affirmance  of  the  common  law.  By  that  statute  it 
is  enacted,  '*  that  no  Sheriff  shall  take  any  reward  to  do  his 

(d)  2  Ch.  PI.  331.  Woodgate  v.  Knatchbtill,  2  Term  Rep. 

(<)  See  antey  p.  379.  150 ;  Graham  v.  GriU,  2  M.  &  S.  297 ; 

(/)  How  calculated,  see  ante,  379.  Dew  v.  ParsonSf  2  B.  &  A.  566  ;  as  to 

(a)  1  Hawk.  P.  C.  419,  s.  4;  2  recoTeiing  a  quanttim  meruit  for  bis 

New  Abr.  463.  trouble,  see  IVJoor,  808  ;  2  lost.  210  ; 

(6)  2  Inst.  1 76—210 ;  Co.  Lilt.  368 ;  Staun.  P.  C.  49. 

Walden  v.  Vestey,  Latch.  Kep.   15;  (c)  Moor,  523;  2  Roll.  Abr.  226. 
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office,  but  shall  be  paid  of  that  which  they  hold  of  the  King, 
and  he  that  so  doth  shall  yield  twice  as  much,  and  be  punished 
at  the  King's  pleasure."  And  in  commenting  on  this  statute  in 
his  Institutes,  he  says,  "  that  at  this  day  they  can  take  no  more 
for  doing  their  office  than  has  been  since  this  act  allowed  to 
them  by  authority  of  parliament ;  but  as  the  common  law  gave 
no  fees  to  Sheriffs,  they  became  backward  in  executing  writs  by 
reason  of  the  great  danger  in  taking  desperate  men  as  well  as 
in  detaining  them  for  fear  of  escapes ;  whereupon  parliament 
thought  fit  to  grant  them  fees  in  the  reign  of  Queen  Elizabeth, 
which  they  have  had  until  this  day"  (d). 
By  statute  Since  that  period  of  time  until  the  reign  of  her  present  Ma- 
^^^*  jesty,  these  fees  were  mainly  ascertained  and  regulated  by  the 

following  statutes; — as  regarded  them  on  Tnesne  process,  the 
23  Hen.  6,  c.  9,  and  its  cumulative  enactment,  the  S2  Geo.  2, 
c.  £8,  s.  12 ;  on  final  process,  the  28  Eliz.  c.  4 ;  on  crown  debtSf 
the  3  Geo.  1,  c.  15,  ss.  3, 17  ;  on  extents  and  liberates,  the  8  Geo, 
1,  c.  25  ;  and  the  43  Geo.  3,  c.  46,  s.  5,  as  to  levying  poundage 
fees,  &c.  &c. 

It  is  to  be  regretted  that  the  legislature,  while  professing  to 
amend  and  consolidate  the  law,  did  not  expressly  repeal  all  the 
statutes  theretofore  in  force,  instead  of  leaving  it  to  be  extracted 
by  dint  of  litigation  whether  they  are  so  by  implication  or  not; 
however,  our  aim  being  to  expound  the  law  as  it  is,  and  not  as 
it  should  or  might  be,  we  proceed,  without  further  comment,  to 
show  the  effect  o£  the  recent  enactment,  and  the  remedies  now 
in  force  against  extortion  by  virtue  of  it. 
How  the  old  It  will  be  observed,  that  the  only  one  of  the  several  statutes 
statutet  are  above  alluded  to  expressly  repealed  as  regards  these  fees,  is  that 
1  Vict.  c. 55.  o^^^  Hen.  6,  c.  9 ;  a  question  then  as  to  the  residue  necessarily 
suggests  itself;  are  they  by  implication  {e)  repealed,  or  is  the  re- 
cent enactment  cumulative  (/)  ?  With  the  exception  of  the  32 
Geo.  2,  c.  28,  and  the  43  Geo.  3,  c.  46,  none  seem  to  be  now  in 
force,  and  simply  for  this  reason,  because  they  contain  a  table 
of  fees  inconsistent  with  the  present,  and  as  the  table  fails  so 
likewise  the  penalty  necessarily  fails ;  but  not  so  of  the  32  Geo.  2, 
c.  28,  for  the  words  of  it  are,  *'  any  other  or  greater  sum  or  sums 
of  money  than  is  or  shall  be  by  law  allowed ;  the  act  containing 

(d)  Latch.  18;  Cro.  Eliz.  654,  pi.  (/)  Sharp  v.  Warren,  6  Price's 
15 ;  Dew  v.  Far$oni,  tuprd»                      Rep.  131. 

(e)  2  Dwarriion  SUL  674. 
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no  table  or  other  specified  qnantum  of  Sheriff's  fees,  but  only  of 
gaoler's  (g)  fees ;  being  so,  the  new  enactment  is  but  a  cumu- 
lative enactment  to  the  S2  Geo.  2,  as  the  latter  was  considered 
to  be  to  that  of  the  23  Hen.  6,  and  that  an  action  is  still  main- 
tainable on  the  32  Geo.  2  by  the  party  aggrieved,  for  the  penalty 
of  50/.  and  treble  costs  of  suit,  **  for  taking  any  other  or  greater 
sum  or  sums  of  money  than  is  or  shall  be  by  law  allowed."  As 
to  the  statute  of  43  Geo.  3,  c.  46,  s.  5,  it  is  enacted  thereby, 
"  that  from  and  afler  ♦  *  *  in  every  action  in  which  the  plaintiff 
or  plaintiffs  shall  be  entitled  to  levy  under  an  execution  against 
the  goods  of  any  defendant,  such  plaintiff  or  plaintiffs  may  also 
levy  the  poundage,  fees  and  expenses  of  the  execution  over  and 
above  the  sum  recovered  by  the  judgment ;"  whensoever  then 
the  execution  is  against  the  goods  of  the  defendant,  the  poundage, 
fees  and  expenses,  according  to  the  table  hereinafter  mentioned, 
(there  being  nothing  inconsistent  with  the  above  clause  in  the 
statute  of  Victoria,)  may  be  levied  by  the  plaintiff  as  heretofore. 
Such,  it  is  submitted,  is  the  present  law,  whatever  was  the  in- 
tention of  the  legislature  thereon. 

The  following  is  the  statute  of  1  Vict.  c.  55,  (15th  July,  1837,)  1  Vict.  c.  65. 
intituled,  "  An  Act  for  better  regulating  the  Fees  payable  to 
Sheriffs  upon  the  execution  of  Civil  Process." 

"  Whereas  it  is  expedient  to  amend  the  laws  relating  to  the  fees  pay- 
able to  Sherifis,  Under-sheriffs,  Deputy-sheriffs,  SheriiTs'  agents,  bailiffii, 
and  others  the  officers  or  ministers  of  Sheriffs  in  England  and  Wales,  and 
to  give  the  Courts  of  Record  at  Westminster  Hall  a  due  control  over  such 
fees ;  and  also  to  provide  a  summary  remedy  against  such  officers  and 
others  as  shall  extort  or  receive  other  or  greater  fees  than  by  law  they 
shall  be  entitled  to :  and  whereas  divers  enactments  touching  the  said 
officers,  contained  in  certain  ancient  statutes,  have  become  inconvenient, 
and  ought  to  be  repealed :"  Be  it  therefore  enacted  by  the  Queen's  most 
excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  lords  spiri- 
tual and  temporal,  and  commons,  in  this  present  parliament  assembled, 
and  by  the  authority  of  the  same,  that  so  much  of  an  act  passed  in  the  Part  of  42 
forty-second  year  of  his  late  Majesty  King  Edward  the  Third,  intituled  Edw.  3, 
Estreats  shall  be  showed  to  the  Parti/  indebtedi  and  that  which  is  paid  shcdl  c.  9 ; 
be  totted :  no  Sheriff]  Sfc,  shall  continue  in  Office  above  a  Year,  as  relates 
to  the  time  during  which  Under-sheriffs  and  Sheriffs'  clerks  may  abide  in 
their  respective  offices ;  and  also  an  act  passed  in  the  first  year  of  the  the  act, 
reign  of  his  late  Majesty  King  Henry  the  Fifth,  intituled  Sheriffs'  Bailiffs  1  Hen.  5, 
shall  not  be  in  the  same  Office  in  Three  Years  after :  Sheriffs*  Officers  c*  4 ; 
shall  not  be  Aitomies  ;  and  also  so  much  of  an  act  passed  in  the  twenty- 
third  year  of  the  reign  of  his  late  Majesty  King  Henry  the  Sixth,  intituled 

(g)  Martin  v.  Bell,  6  M.  &  S.  220 ;  BoUero  v.  Moss,  5  Term  Rep.  417. 
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and  part  of  No  Sheriff  dkiU  let  to  farm  his  county  or  tpiy  bailiwiek :  the  Sherifi*  tmd 
23  Hen.  6,  Bailiff's*  Fees  and  Duties  in  many  Cases,  as  relates  to  tbe  feet  to  be  taken 
c  9,  by  Sheriff,  Under-Sheri£&,  Sheriffi*  clerks,  and  other  officers  andministen 

repealed.       of  Sberiffi,  be  and  the  same  are  hereby  repealed. 

Fees  to  be  2*  ^»d  be  it  enacted,  that  from  and  after  the  passing  of  this  act  it  shall 
allowed  by  be  lawful  for  Sheriffs,  or  their  officers  concerned  in  the  execution  of  process 
taxing  offi-  directed  to  Sherifis,  to  demand,  take  and  receive  such  fees,  and  no  more, 
cer  of  as  shall  Irom  time  to  time  be  allowed  by  any  officer  of  the  several  courts 

Courts  at  of  law  at  Westminster  charged  with  the  duty  of  taxing  costs  in  such 
Westmin-  Courts,  under  the  sanction  and  authority  of  the  judges  of  the  said  Courts 
•ter.  respectively. 

To  prevent        3.  And  be  it  enacted,  that  any  Sherifi^  officer,  or  minister  acting  in  the 

officers  execution  of  process  directed  to  any  Sheriff  or  Sheriffs,  or  engaged  or  con- 

^'"n'^^^  cemed  therein,  who  shall  extort,  demand,  take,  accept  or  receive  firom 

not  aJlowed  ^^^j  person  or  persons  any  fee  or  fees,  sratuity  or  reward  not  allowed  as 

T  ^^T      «^<^4  <^  g^t^r  ^  ^"^^  ^"^  as  aUowed  as  aforesaid,  such  SheriQ 

allowed°*^  or  other  his  officer  or  minister,  upon  complaint  thereof  made  against  bun 

'       to  any  of  the  said  Courts,  and  on  proof  being  made  thereof  upon  oath, 

either  by  the  examination  of  witnesses  vicA  voce,  or  on  affidavits,  or  on 

interrogatories,  to  the  satisfaction  of  the  Court  to  which  the  said  complaint 

shall  be  made,  that  such  Sheri£^  officer  or  minister,  as  the  case  may  be, 

hath  offended  therein  as  aforesaid,  then  and  in  such  case  every  such 

Sheriff  officer  or  minister,  as  the  case  may  be,  shall  be  adjudged  guflty  of 

a  contempt  of  such  Court,  and  punished  by  such  Court  accordingly ;  and 

and  other      if  any  person,  not  being  such  officer  or  minister  as  aforesaid,  shall  assume 

persons         or  pretend  to  act  as  such,  and  shall  extort,  demand,  take,  accept  or  re- 

from  taking   ceive  any  fee  or  fees,  gratui^  or  reward  under  colour  or  pretext  of  such 

any  fees.       office,  he  shall,  on  like  complaint  and  prool^  be  in  that  respect  dealt  irith 

by  the  Court  in  like  manner. 
Court  may        4*  And  be  it  enacted,  that  in  all  cases  of  summary  complaints  as  afore- 
award  costs,  nid,  the  Court  before  which  such  complaint  shall  be  preferred,  may,  at  its 
discretion,  award  the  costs  of  or  occasioned  by  such  complaint  to  be  paid 
by  either  party  to  the  other ;  such  costs  to  be  taxed  by  the  master  of  such 
Court :  provided  always,  that  no  such  complaint  shall  be  entertained  unless 
made  before  the  last  day  of  term  next  following  the  act  whereof  compUdnt 
is  made. 
Fees  to  the        5.  And  be  it  enacted,  that  from  and  after  the  passing  of  ibis  act  the 
Sheriffs  of     Sheriffi  of  Lancashire  and  Durham,  and  their  officers,  shall  have  and  be 
Lancashire    entitled  to  the  like  fees,  and  no  more,  upon  process  issuing  out  of  the  Court 
and  Dur*      of  Common  Pleas  at  Lancaster  and  out  of  the  Court  of  Pleas  at  Duriiam 
'*'™*  respectively  as  from  time  to  time  shall  be  aUowed  under  the  authority  of 

this  act  to  Sheriffs  upon  process  issuing  from  the  Superior  Courts  at  West- 
minster; and  that  the  said  Court  of  Common  Pleas  at  Lancaster  and 
Court  of  Pleas  at  Durham  respectively,  or  any  judge  thereof  respective, 
being  also  judge  of  one  of  the  superior  Courts  at  Westminster,  snail  have 
the  same  powers  in  every  particular,  with  respect  to  offences  against  this 
act  upon  process  issuing  out  of  the  said  Court  of  Common  Pleas  at  Lan- 
caster and  Court  of  Pleas  at  Durham  respectively,  as  are  herein-brfore 
given  to  the  Courts  at  Westminster  respectively  in  respect  of  pncesa 
issuing  from  those  Courts. 
Act  may  be  6.  And  be  it  enacted,  that  this  act  maybe  amended,  altered  or  repealed 
altered  this   by  any  act  to  be  passed  in  the  present  session  of  parliiunent 

And  by  yirtue  of  the  power  granted  by  the  second  section^ 
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the  judges,  on  the  20th  day  of  December,  a.  d.  1 837,  sanctioned 
and  authorized  the  following 

TABLE  OF  FEES. 

£.   t.  d. 

Far  every  Warrant  which  $haU  be  granted  by  the  Sheriff  to  his 
Officer,  upon  any  Writ  or  Process : — 

In  London  and  Middlesex 026 

And  on  crown  and  outlawry  process,  an  additional   ....  0    2    6 
In  all  other  counties,  where  the  most  distant  part  of  the  country 

shall  not  exceed  100  miles  from  London 0    5    0 

Not  exceeding  200  miles 060 

Exceeding  200  miles 070 

For  an  arrest  in  London 0  10    6 

In  Middlesex,  not  exceeding  a  mile  from  the  General  Post 

Office 0  10    6 

Not  exceeding  seven  miles  from  same  place 110 

In  other  counties,  not  exceeding  a  mile  from  officer's  residence  0  10    6 

Not  exceeding  seven  miles 110 

Exceeding  seven  miles 1  11     6 

For  conveying  the  defendant  to  gaol  from  the  place  of  arrest 

per  mile  0     10 

For  an  undertaking  to  give  a  bail  bond 0  10    6 

FOR  A  BAIL  BOND. 

If  the  debt  shall  not  exceed    £50 0  10    6 

Do.  £100 110 

Do.  £150 1  11     6 

Do.  £300     .........220 

Do.  £400 330 

Do.  £500 440 

If  it  shall  exceed  £500 550 

For  receiving  money  under  the  statute  upon  deposit  for  arrest, 

and  paying  the  same  into  Court,  if  in  London  or  Middlesex  0    6    8 

Ifinany  other  county 0  10    0 

FOR  FILING  THE  BAIL  BOND, 

If  the  arrest  be  made  in  London  or  Middlesex     .,...020 

If  in  any  other  county 040 

ASSIGNMENT  OF  BAIL  OR  OTHER  BOND. 

If  in  London  or  Middlesex 0    5    0 

If  in  any  other  county,  including  postage 0    7    6 

For  the  return  to  any  writ  of  habeas  corpus,  if  one  action  .     .  0  12    0 

And  for  each  action  after  the  first 026 

For  the  bailiff  to  conduct  prisoner  to  gaol  ....  per  diem  0  10    0 

And  travelling  expenses per  mile  0     I     0 

For  searching  offices  for  detainers 010 

Bailiff's  messenger  for  that  purpose ....026 

To  the  bailiffs,  for  executing  warrants  on  extent,  capias  utla- 
gatum,  levari  facias,  fieri  facias,  ca.  sa.,  ne  exeat,  attachment, 
elegit,  writ  of  possession,  forfeited  recognizance,  process 
from  Pipe  Office,  and  other  like  matters,  for  each,  if  the  dis- 
tance from  the  Sheriff's  office  or  the  bailiffs  residence  do 

not  exceed  five  miles 110 

If  beyond  that  distance per  mile  0    0    6 

2c 
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£,    8,   d. 

On  distringas  in  London ..050 

In  Middlesex,  not  exceeding  five  miles  from  General  Post 

Office 050 

Exceeding  five  miles 0  10     0 

In  other  counties,  not  exceeding  five  miles  from  officer's  re- 
sidence     050 

Exceeding  five  miles 0  10    0 

For  each  man  left  in  possession,  when  absolutely  necessary. 

If  boarded per  diem    0    3     6 

If  not  boarded per  diem    0    5     0 

For  every  sale  by  auction,  notwithstanding  the  defendant 
should  become  bankrupt  or  insolvent,  where  the  pro- 
perty sold  does  not  proouce  more  than  300/.  5  per  cent 
— 480/.  4  per  cent. — 500/.  3  per  cent.,  and  where  it 
exceeds  500/.  2\  per  cent. 

For  the  certificate  of  sale,  to  save  auction  duty 0    2    6 

Bond  of  indemnity,  besides  stamps 1100 

Certificate  of  execution  having  bsued  for  record 0    5    0 

ON  WRITS  OF  TRIAL  AND  INQUIRY. 

For  a  deputation 110 

On  lodging  writ  for  entering  cause  and  warrant  for  summoning 
jury,  which  fee  shall  be  forfeited  in  case  of  countermand  of 
trial 0    4    0 

ON  TRIAL  OR  INQUISITION. 

Sherifi*  for  presiding 110 

Bailiff  for  summomiig  jury,  and  attendance  in  Court      ...040 
And  if  held  at  the  office  of  the  Under-sheriff. 

For  hire  of  room,  if  actually  paid,  not  exceeding    .    .    .    0  10    0 
For  travelling  expenses  of  Under-sneriff  from  his  office  to  place 

where  trial  or  inquisition  held per  mile    0     10 

To  the  bailiff,  from  his  residence per  mile    0    0    6 

In  all  cases  in  which  it  shall  appear  to  the  master  that  a 

saving  of  expense  has  accrued  to  the  parties  by  reason 

of  a  writ  of  trial  havinff  been  executed  by  deputation, 

the  fee  for  such  deputation  shall  be  allowed. 

On  writs  of  extent,  elegit,  capias  utlagatum,  and  others  of  the 

like  nature ;  for  summoning  the  jury,  use  of  room,  presiding 

at  the  inquisition,  &c * 220 

•      Jury 0  12    0 

For  travelling  expenses  of  Under-sheriff  from  his  office  to  the 

place  of  inquisition per  mile    0     10 

For  drawing  and  engrossing  the  inquisition    .    .    •  per  folio    0     16 
For  a  summons  for  the  attendance  of  a  witness 0    5     0 

IN  REPLEVIN. 

Bond,  upon  the  same  scale  as  the  Bail-bond. 

Precept  to  bailiff 026 

Notice  for  service  on  defendant 026 

Broker,  where  the  sum  demanded  and  due  shall  exceed  £20, 
and  shall  not  exceed  £50,  for  appraisement  and  affidavit  of 

value       0  10    6 

Where  it  shall  exceed  £50       110 

And  his  travelling  expenses  from  his  residence  to  the  place 

where  the  goods  are per  mile    0    0    6 
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Baniffforsummoninff  parties  and  delivering  goods  to  tenant  .    110 
And  his  traveling  expenses  same  as  broker. 

For  the  warrant,  record,  and  return  of  a  re.  fa.  lo.,  accedas  ad 
curiam,  pone,  or  writ  of  false  judgment 0  16    6 

For  writ  retomo  habendo ..046 

For  each  summon  on  a  writ  of  sci.  fa.,  or  for  the  service  of 
writ  of  capias  where  no  arrest 050 

And  mileage permUe    010 

For  recor&ig  each  demand  or  proclamation  under  writs  of 

outlawry       020 

For  bailiff  for  making  each  demand  or  proclamation  on  writs 

of  outlawry  in  London  and  Middlesex 0    2    6 

In  other  counties 050 

And  travelling  expenses  if  the  distance  shall  exceed  five  miles, 

then  for  every  mile  beyond  that  distance 0    0    6 

For  any  supersedeas,  writ  of  error,  order  liberate  or  discharge 
to  any  writ  or  process,  or  for  the  release  of  any  defendant  in 
custody  (unless  in  the  prison  of  the  county),  or  of  goods 
taken  in  execution 046 

For  the  return  of  any  writ  or  process,  and  filing  same,  exclu- 
sive of  the  fee  paid  on  filing 010 

JURY  PROCESS. 

For  return  to  common  venire 036 

The  like  to  special 050 

The  like  on  distringas  or  habeas  corpus  for  common  jury   .     .     0  12     0 

The  like  for  specialjury 0  14    0 

The  like  with  a  view 100 

The  like  to  a  traverse  venire 0  14    6 

For  attendance  naming  special  jury 220 

Twenty-four  warrants  to  summon  special  jury 14    0 

For  bailiff  for  summoning  each  special  juror 0    2     0 

Sheriffattending  in  Court 1     10 

For  attending  a  view,  the  fees  as  allowed  by  Rule  of  Court 

Trinity  Term,  7  Geo.  4,  1826. 
For  any  Duty  not  herein  provided  for,  such  sum  as  one  of  the 

Masters  of  the  Courts  of  Ring's  Bench  or  Exchequer,  or  one 

of  the  Prothonotaries  of  the  Court  of  Common  Pleas,  may 

upon  special  application  allow. 

ADDENDA. 

BOND  IN  REPLEVIN. 

Instead  of  the  allowance  of  the  fees  upon  the  same  scale  as  the 
bail-bond,  the  fee  of  £1.  Is.  only  is  allowed,  whatever  be  the 
amount,  if  above  ig20 110 

FEES  ON  WRITS  OF  TRIAL  AND  INQUISITION. 

The  travelling  expenses  of  the  Under-sheriff  from  his  ofiiice,  and 
of  the  bailiff  from  his  residence  to  the  place  where  the  trial 
or  inquisition  is  held,  are  to  be  apportioned  rateably  to  the 
parties,  if  more  than  one  trial  or  inquisition  be  held  at  the 
same  time  and  place. 

Sitpied  hy  all  the  Judges,  and  ordered  to  be  enrolled. 
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Extortion,         Having  thus  ascertained  what  fees  are  hy  law  allowed  to  She- 
defimuon      ^^^^  ^^  ^y^^  execution  of  civil  process,  &c.,  it  becomes  more  easy 
to  comprehend  and  define  the  offence  of  extortion. 

Extortion  in  a  large  sense  denotes  any  oppression  under 
colour  of  right ;  but  it  is  usually  (as  here)  applied  to  that  abuse 
of  public  justice,  which  consists  in  the  unlawful  taking  of  money 
or  valuable  thing  by  any  officer  colore  officii  (h)  from  another, 
when  none  at  all  is  due,  or  not  so  much  is  due,  or  before  it  is 
due :  "  exiortio  est  crimen  quando  quis  colore  officii  exlorquet  quod 
non  est  debitum  vel  quod  suprd  debitum  vel  ante  tempus  quod  est 
dehitum  (t).  The  distinction  between  bribery  and  extortion  seems 
to  be  this :  the  former  offence  consists  in  the  offering  a  present, 
or  receiving  one  if  offered ;  the  latter,  in  demanding  one  by 
colour  of  office. 
Refusing  to  Xhis  being  the  de6nition  and  nature  of  the  offence,  it  follows 
writ  until  ^^^  ^^^^  Under-sheriff  refuse  to  execute  a  ca.  sa.  or  fi.  fa.  &c., 
fees  are  paid  unless  his  fees  are  paid,  the  High  Sheriff  will  be  liable  in  da- 
mages for  not  doing  his  duty ;  or  after  taking  the  fees,  because 
taken  before  due,  the  officer  so  taking  them  will  be  guilty  of 
Other  in-  extortion  {k)  ;  so  likewise  it  is  extortion  to  take  a  bond  for  his 
fee  before  execution  is  sued  out  (/)  ;  or  to  admit  a  prisoner  to 
bail  upon  an  agreement  to  receive  a  certain  sum  when  the  pri- 
soner should  pay  to  a  third  person  another  sum  of  money  (f?t)  ; 
or  the  taking  any  thing  of  any  person  for  the  sparing,  not  warn- 
ing, or  not  returning  him  to  serve  as  a  juryman  or  otherwise  at 
the  assizes,  sessions  of  the  peace,  or  at  any  other  Court ;  or  the 
taking  of  money  or  other  reward  for  omitting  to  arrest  or  attach 
another,  or  for  any  other  omission  of  duty,  is  extortion ;  so  if 
the  Sheriff  or  gaoler  detains  one  in  prison  (after  being  duly  dis- 
charged) for  meat,  drink,  or  other  thing,  except  for  their  lawful 
fees  only^  it  is  extortion. 

Declaration  Fo|.  extortion  on  mesne  process^  when  the  officer  exacted  from 
on  mesne  ^^  defendant  more  than  what  was  allowed  by  law,  the  course 
process.         _____«__— _-^_^^__«_____________^^^^^_^ 


instances  of 
extortion. 


« 


(h)    Dist.  "  virtuu  officii"   and  W  Hefcott'i  Ca.  1  Salk.  Rep.  330 ; 

coUrrB  officii;*  2  Inst.  206;    Co.  1  Hawk.  P.  C.  419. 

Litt.  368.  (0  Hut.  53 ;    £r  parU  Evant,  2 

(0  10  Co.  Rep.  102;   Co.  Litt.  Bos.  &  Pul  88. 

368 ;   2  Salk.  Rep.  680 ;    1  Hawk.  (m)  2  Burr.  924. 
P.  C.  419 ;   Archb.  Crim.  Fl.  494, 
and  cases  cited. 
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was  to  declare  in  debt  at  the  suit  of  the  party  grieved,  against 
the  Sheriff  or  the  party  offending,  thus : 

1st  count,  on  the  23  Hen.  6,  c.  9,  for  treble  damages,  &c. 

2d  count,  on  32  Geo.  2,  c.  28,  for  the  50/.  penalty,  &c. 

3d  count,  for  money  had  and  received,  that  is,  for  the  excess 
over  legal  fees.  The  two  last  counts  (the  statute  of  Hen  6  being 
expressly  repealed)  may  still  be  inserted,  and  that  too  consist- 
ently with  the  pleading  rules  of  Hilary  term,  4  Will.  4,  as  they 
are  for  distinct  causes  of  action. 

For  extortion   on  Jinal  process^  it  was  usual  for  the  party  Foreztor- 
grieved  to  declare  in  debt  on  the  28  Eliz.  c.  4,  for  treble  da-  *^°°  ^'^  ^°*^ 

o  '  process. 

mages,  thus : 

1  St  count,  on  statute  for  treble  damages,  &c. 

2d,  money  had  and  received. 

Or  to  proceed  in  debt  at  the  suit  of  the  common  informer  on  ^^^^ 
the  23  Hen.  6. 

Or  on  the  28  Eliz.  as  the  case  might  be  (n). 

Or  to  proceed  by  indictment  at  common  law  against  the  party  Indictment, 
offending  (o). 

The  present  remedies  then  (if  the  effect  of  the  recent  statute  Present  re- 
be  as  stated)  are  the  following  : 

1 .  On  the  32  Geo.  2,  c.  28^  for  the  501.  penalty. 

2.  By  summary  application  to  the  Court  on  1  Vict.  c.  55, 
which  is  cumulative  (p), 

3.  By  indictment  at  common  law. 

The  statute  of  32  Geo.  2  enacts,  "  That  no  Sheriff,  &c.  shall  32  Geo.  2. 
demand,  take^  or  receive,  or  cause  to  be  demanded,  taken,  or 
received^  directly  or  indirectly,  any  other  or  greater  sum  or 
sums  of  money  than  is  or  shall  be  by  law  allowed  to  be  taken  or 
demanded  for  any  arrest  or  taking,  or  for  detaining  or  waiting 
till  the  person  or  persons  so  arrested  or  in  custody  shall  have 
given  an  appearance  on  bail,*'  &c.,  under  the  penalty  of  50/., 
to  be  recovered  with  treble  costs  of  suit  by  action  of  debt,  &c. 

The  declaration,  (if  the  action  be  brought  against  the  High  Declara- 
Sheriff,  as  it  may  be)  (q),  afler  stating  the  issuing  of  the  capias,  ^<*°* 
delivery  to  the  Sheriff,  and  the  arrest,  proceeds  to  allege  the  de- 

(n)  See  Prec.  2  Ch.  PI.  330,  332.  (p)    Sharp  v.    Warren,    6  Price, 

(o)   Smith  V.  Malt,  2  Roll.  Rep.       131 ;  Cowp.  297. 
263.  (9)  2  Term  Rep.  154. 
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fendant'a  extortion,  thus  (r) :  "  And  tJie  now  plaintiff  further 
saith,  that  after  he  had  been  so  arrested,  and  whilst  he  remained 
in  the  custody  of  the  now  defendant  under  colour  of  the  said 
writ  for  the  cause  aforesaid,  to  wit,  on,  &c.  last  aforesaid,  not 
r^arding  the  statute  in  such  case  made  and  provided,  demanded, 
took,  and  received  of  and  from  the  now  plaintiff  a  certain  sum 
of  money,  to  wit,  the  sum  («)  of  ,  in  addition  to  and  exclu- 

sive of  the  officer's  fees,  and  all  other  legal  incidental  expenses 
for  making  the  said  arrest  (t),  which  said  sum  of  money  so  de- 
manded, taken  and  received  by  the  now  defendant  of  and  from 
the  now  plaintiff  in  manner  and  for  the  cause  aforesaid,  then 
was  and  is  a  greater  sum  of  money,  to  wit,  than  at  the 

time  of  the  taking  thereof  was  by  law  allowed  to  he  demanded 
or  taken  by  the  now  defendant  of  and  from  the  now  plaintiff. 
Whereby  and  by  force  of  the  statute,  &c.  the  now  defendant 
forfeited,"  &c. 

2d  count,  money  had  and  received. 

Sd  count,  account  stated. 

To  the  special  count  the  defendant  may  (it  being  on  a  penal 
statute)(u)  plead  "  nil  debet,"  and  give  the  special  matter  in 
evidence  under  it,  and  its  effect  is,  if  pleaded,  to  put  the  plaintiff 
in  proof  of  all  the  material  aU^ations  in  his  declaration  in  the 
first  instance. 

To  establish  the  defendant's  extortion  (the  other  allegatioiu 
having  been  already  considered)  plaintiff  should  produce  a  pro- 
per table  of  fees.  In  Martin  v.  Bell  (x),  where  there  was  no 
table  applicable  to  the  fees  in  question,  it  was  bolden  that  evi- 
dence of  the  allowance  by  the  officer  of  the  Court  upon  taxation 
was  primd  faae  evidence  of  what  was  allowed  by  law :  and  this 
evidence  would  seem,  on  reference  to  the  words  of  the  statute 
of  Victoria,  sufficient  at  this  day  without  the  production  of  a 
table  of  fees  (y). 


"  dctsiniiig,"  or  "  wuting."  u  th* 
ciK  may  be  ;  the  oSeace  must  be  ccn- 
rectlj  described. 
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The  plaintiff  is  entitled  to  recover  the  50/.  penalty,  with  treble  J^*®^^^^!* 

costs  of  suit  (z).  lated. 

2,  By  summary  application  to  the  Court  under  1  Vict.  c.  Summary 
ij-,.  vwxi  application 

55  W  •  to  the  Court 

under  the 

Complaint  may  be  made  upon  oalh  either  by  the  examination  ^®^  * 
of  witnesses  vivd  voce,  or  on  affidavits,  or  on  interrogatories^  and 
the  party  offending  (if  the  complaint  be  made  in  due  time^  that 
is,  before  the  last  day  of  the  term  next  following  the  act  whereof 
complaint  is  made)  will  be  adjudged  guilty  of  a  contempt  of 
Court,  and  punished  accordingly. 

Affidavit, 

In  the  Queen's  Bench. 

C  A,  B.  Plaintiff, 
Between  <  and 

(  C.  D.  Defendant. 

C.  D.  of ,  ,  the  above  named  defendant,  maketh  oath  and 

saith,  that  A,  B,,  the  above  named  plaintiff,  on  or  about  the  day  of 

,  A.  D.  1S39,  in  the  Court  of  Queen's  Bench  recovered  against  this 
deponent  a  certain  debt  of  £  ,  and  also  costs,  which  in  and  by  the 
consideration  and  judgment  of  the  same  Court  were  adjudged  to  him,  the 
said  A,  B.  for  his  damages  which  he  had  sustained,  as  well  by  the  occa- 
sion of  the  detaining  of  the  said  debt,  as  for  bis  costs  and  charges  by 
him  about  his  suit  in  that  behalf  expended,  whereof  this  deponent  was 
convicted :  and  this  deponent  further  saith,  that  the  said  judgment  being 
in  Ml  force  and  the  said  debt  and  damages  remaining  unpaid  and  unsatis* 
fied,  the  said  A,  B.,  on,  &c.,  for  the  obtaining  of  satisfaction  thereof,  sued 
and  prosecuted  out  of  the  said  Court  of  Queen's  Bench  a  certain  writ  of 
our  lady  the  Queen,  called  b.  fieri  fadaHy  directed  to  the  Sheriff  of  "West- 
moreland, by  which  said  writ  our  lady  the  Queen  commanded  the  said 
Sheriff  that  of  the  goods,  chattels,  monies,  bank  notes,  cheques,  bills  of 
exchange,  promissory  notes,  and  other  securities  for  money  of  this  depo* 
nent  in  the  said  Sheriff's  bailiwick,  he  should  cause  to  be  levied  the  debt 
and  damages,  and  that  he  should  have  that  money  before  our  lady  the 
Queen  at  Westminster  aforesaid  immediately  after  the  execution  thereof, 
to  render  to  the  said  A,  B.,  the  above  named  plaintiff,  for  his  debt  and 
damages  aforesaid:  and  this  deponent  further  saith,  that  the  said  writ  was 
afterwards  and  before  the  delivery  thereof  to  the  said  Sheriff,  that  is  to  say, 
on  or  about,  &c.,  duly  indorsed  with  a  direction  for  the  said  Sheriff  to  levy 
£  ,  besides  Sheriff  s  poundage,  officers'  fees,  and  all  other  incidental  ex- 
penses :  and  this  deponent  further  saith,  that  the  said  writ  so  indorsed,  after- 
wards and  before  the  said  execution  thereof,  that  is  to  say,  on,  &c.,  was  de- 
livered to  Henry  Earl  of  Thanet,  who  then  and  from  thence  until  and  at  and 
after  the  execution  of  the  said  writ,  was  Sheriff  of  the  said  county  of  W,,  to 
be  executed  in  due  form  of  law :  and  this  deponent  further  saith,  that  by 

<«)  How  calculated,  see  aMe^  p.  (a)  Vide  statute  set  out  at  length, 

379.  ante,  p.  383. 
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virtue  of  the  said  writ,  the  said  Henry  Earl  of  Tbanet,  so  being  snch 
Sheriff,  afterwards,  that  is  to  say,  on,  &c.,  for  having  execution  of  the  said 
writ  duly  made  his  warrant  in  writing,  directed  to  one  E,  F,,  who  then 
and  from  thence  until  and  at  and  &er  the  committing  of  the  offence 
hereinafter  mentioned,  was  one  of  the  bailiffs  of  the  said  Sheriff  of  the 
said  county  of  W,,  by  which  said  warrant  the'said  Sheriff*  of  the  said 
county  of  W,  commanded  the  said  E.  F.  that  of  the  goods,  chattels,  mo- 
nies, cheques,  bank  notes,  bills  of  exchange,  promissory  notes,  and  other 
securities  for  money  of  this  deponent,  in  his  the  said  Sherifi*'s  bailiwick, 
he  should  levy  £  ,  besiaes  Sheriff^s  poundage,  officers'  fees,  and  all 

other  incidental  expenses :  and  this  deponent  further  saith,  that  the  said 
Sheriff*'s  warrant  so  marked  for  the  levy  of  £  ,  besides,  &c.,  afterwards 
and  whilst  the  said  writ  of  fieri  facias  was  in  full  force,  on,  &c.,  was  de- 
livered to  the  said  E.  F.,  then  being  one  of  the  bailiffs  of  the  said  Sheriff* 
of  the  said  county  of  W.,  to  be  executed  in  due  form  of  law :  and  this 
deponent  further  saith,  that  by  virtue  of  the  said  writ  and  warrant,  the 
said  K  F.  as  such  baili£^  afterwards  and  before  the  return  of  the  said 
writ,  that  is  to  say,  on,  &c.,  and  within  the  bailiwick  of  the  Sheriff  of  the 
said  county,  levied  of  the  goods,  chattels,  monies,  bills  of  exchange,  pro- 
missory notes,  and  other  securities  for  money  of  this  deponent,  £  , 
besides  SherifiTs  poundage,  officers' fees,  and  all  other  incidental  expenses, 
according  to  the  tenor  and  effect  of  the  said  warrant :  and  this  deponent 
further  saith,  that  the  said  E.  F.  as  such  bailiff  as  aforesaid,  did  then, 
under  colour  of  his  said  office  and  the  said  writ  and  warrant,  extorsively 
levy  of  the  goods,  chattels,  bank  notes,  cheques,  promissory  notes,  bills  m 
exchange,  and  other  securities  for  money  of  this  deponent,  in  addition  to 
and  exclusive  of  the  said  sum  of  £  so  indorsed  upon  the  said  writ,  and 
Sheriff's  poundage,  officers'  fees,  and  all  other  incidental  expenses,  another 
large  sum  of  money,  that  is  to  say  5$.,  contrary,  &c. 
Sworn,  &c. 

Cosu  of  ap-       The  Costs  are  in  the  discretion  of  the  Court. 

phcation. 

Proceeding        3,  By  indictment  at  common  law. 

by  iodict- 

meut 


Section  IX. 

FOR  TAKING  GOODS  OFF  PREMISES  WITHOUT  SATISFYING 

LANDLORD. 

On  Stat.  8  Ann.  c  14. 

Statute  of  The  statute  enacts  '*  that  from,  &c.  no  goods  or  chattels  what- 
8  Anne  soever  lying  or  being  in  or  upon  any  messuage,  lands  or  tene- 
ments, which  are  or  shall  be  leased  for  life  or  lives,  term  of 
years,  at  will,  or  otherwise,  shall  be  liable  to  be  taken  by  virtue 
of  any  execution  on  any  pretence  whatsoever,  unless  the  party 
at  whose  suit  the  said  execution  is  sued  out  shall,  before  the 
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removal  of  such  goods  from  off  the  said  premises  by  virtue  of 

such  execution  or  extent,  pay  to  the  landlord  of  the  said  premises, 

or  his  bailiff,  all  such  sum  or  sums  of  money  as  are  or  shall  be  due 

for  rent  for  the  said  premises  at  the  time  of  the  taking  of  such 

goods  or  chattels  by  virtue  of  such  execution,  provided  the  said 

arrears  of  rent  do  not  amount  to  more  than  one  year's  rent;  and  Amount  to 

in  case  the  said  arrears  shall  exceed  one  year*s  rent  then  the  said  ^    ^  a^ 

party  at  whose  suit  such  execution  is  sued  out,  paying  the  said 

landlord,  or  his  bailiff,  one  year's  rent,  may  proceed  to  execute 

his  judgment  as  he  might  have  done  before  the  making  of  this 

act ;  and  the  Sheriff,  or  other  officer,  is  hereby  empowered  and 

required  to  levy  and  pay  to  the  plaintiff  as  well  the  money  so 

paid  for  rent  as  the  execution  money." 

By  11  Geo.  4  and  1  Will.  4,  c.  11,  the  statute  is  extended  to 
process  by  pone  per  vadios  out  of  the  Court  of  the  county  pala- 
tine of  Durham  (a). 

Upon  this  statute  of  Anne  it  has  been  decided  that  the  imme-  Cases  with- 
diate  landlord,  but  not  a  ground  landlord,  is  intended  (6) ;  that  '°  ^^^  **^* 
an  executor  or  administrator  (c)  is  entitled  to  the  benefit  of  the 
statute  as  to  arrears  due  to  the  testator  in  his  lifetime  {d) ;  that 
a  trustee  of  an  outstanding  satisfied  term  assigned  in  trust  to 
attend  the  inheritance  is  within  its  provision  (e) ;  and  that  the 
statute  extends  to  an  execution  at  the  suit  of  a  defendant  for 
costs,  as  well  as  to  that  of  the  plaintiff  (f).  It  has  also  been 
holden  that  goods  seized  under  a  capias  utlagatum  are  liable  for 
a  year's  rent(g).  It  seems  that  under  a  sequestration  issued 
out  of  the  Court  of  Chancery  the  landlord  is  entitled  to  be  paid 
arrears  of  rent  (h) ;  but  that  a  fiat  in  bankruptcy  is  not  an  exe- 
cution within  the  meaning  of  the  act  (t) ;  and  goods  seized  under 
an  extent  in  aid  are  not  liable  to  a  year's  rent  {j). 

The  statute  is  not  confined  to  an  original  demise  of  entire 
premises,  but  applies  as  well  to  a  sub-lessee  and  to  goods  taken 


(a)  See  Brandling  v.  Barrington,  (g)  Sl  John's  CoU  y.  Muscott,  7 

6  R  &  C.  467.  Term  Rep.  259 ;  Greavet  v.  D^Acastro, 

(6)  2 Str.  Rep.  787,  JB«nnet's  com;  Buob.  194;    see  Brandling  v.  Bar- 

sed  vide  1  Str.  97.  rington,  6  B.  &  Cr.  472. 

(c)  Woodfall,  ed.  by  Harr.  345.  (h)  Dixon  v.  Smith,  I  SwaDst.  457. 

(d)  1  Str.  Rep.  212.  (f)  1  Rose,  342 ;  Lee  v.  Lopes,  15 

(e)  4  Moore,  473.  £ast,  230. 

(/)  Henchett  v.  Kimpson,  2  Wils.  (j)  Rex  v.  De  Caux,  2  Price,  17. 
140. 
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in  execution  on  part  of  the  subject-matter  of  the  original  de- 
mise (k).  The  money  claimed  must  be  due  as  rentf  and  due  for 
a  year  immediately  preceding  the  execution  (/).  Rent  stipulated 
by  the  lease  to  be  paid  in  advance  is  not  due  at  the  time  of  the 
seizure,  within  the  meaning  of  the  statute  of  Anne(m).  The 
landlord  is  entitled  to  his  rent  without  any  deduction  for  pound- 
age (n),  which  the  Sheriff  must  levy  in  the  first  instance  (o) ;  he 
is  entitled  to  a  full  year's  rent  even  although  he  has  been  used 
to  remit  some  portion  of  it  to  his  tenant  (p) ;  but  only  one  year's 
rent  is  to  be  paid,  although  there  are  two  executions  (q).  The 
statute  is  confined  to  rent  due  "  at  the  time  of  the  taking"  there- 
fore for  rent  which  accrues  after  the  taking,  and  during  the  con- 
tinuance of  the  Sheriff  in  possession,  no  claim  can  be  made  upon 
the  Sheriff:  thus,  a  Sheriff  who  takes  corn  in  the  blade  under  a 
fi.  fa.  and  sells  it  before  the  rent  is  due  is  not  liable  to  the  land- 
lord under  the  statute,  that  is,  for  rent  accruing  subsequently  to 
the  seizure  and  sale,  although  he  has  given  notice  and  although 
the  com  be  not  removed  from  the  premises  until  long  after- 
wards (r).  Again,  the  statute  contemplates  a  subsisting  tenancy 
at  the  time  of  the  execution,  therefore  no  claim  can  be  made 
upon  the  Sheriff  for  rent  which  has  accrued  due  since  the  day  of 
a  demise  laid  in  an  ejectment  for  the  same  premises ;  for  by 
bringing  ejectment  the  landlord  treats  him  as  a  trespasser  and 
not  as  a  tenant  («).  Again,  the  statute  applies  only  to  cases 
when  the  judgment  creditor  claims  adversely  to  the  landlord,  and 
not  where  the  execution  is  sued  out  at  the  instance  of  the  land- 
lord himself  (f)« 

Notice  of         In  order  to  render  the  Sheriff  responsible  for  noncompliance 

landlord's     ^jth  the  act  he  must  have  notice  of  the  landlord's  claim ;  as  to 

claim. 

the  nature  of  the  notice  the  rule  deducible  from  these  autho- 
rities seems  to  be,  that  no  specific  notice  is  required  by  the 
statute,  for  the  notice  to  the  Sheriff  is  only  for  the  purpose  of 


(k)  Thurgood  v.  Riehardton,  7  Biog^.  (p)  Williams  v.  Lewuy,  1 M.  &  So. 

428 ;  4  Car.  &  P.  481.  92 ;  8  Bing.  28.                          • 

(/)  Saunderi  v.  Musgrave,  6  B.  &  (q)  2  Str.  Rep.  1024  ;  5  Mooie,  97. 

C.  524  ;  Cook  v.  Cook,  Andr.  219.  (r)  Gvillim  v.  Barker,  I    Price, 

(m)  Harrison  V.Barry,  7 Price, 690.  274;  Hotkint  v.  Knight,  1  M.  &  S. 

(n)  Str.  Rep.  643.  245. 

(o)  Colly er  v.  Spur,  4  Moore,  473 ;  (<)  Hodgton  v.  Gaseoigne,  5  B.  & 

2  B.  &  B.  67.  A.  88. 

(t)  Taylor  v.  Lanyon,  6  Bing.  536. 
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establishing  beyond   doubt  his  knowledge  of  the  landlord's 

claim ;  and  if  that  knowledge  can  by  any  other  means  be  brought 

home  to  him  at  any  time  before  he  has  parted  with  the  money 

he  will  be  liable  (u).     If  the  execution  be  overreached  by  an  act  In  case  of 

of  bankruptcy  and  fiat,  the  Sheriff,  in  an  action  by  the  assignees,  bankruptcy. 

can  only  avail  himself  of  payment  to  the  landlord  by  proving 

that  it  was  made  before  notice  of  the  fiat  issued  (x). 

A  bill  of  sale  taken  on  a  fi.  fa.  is  a  sufficient  removal  of  the  Bill  of  sale 
goods  within  the  statute  (y).  *  removal. 

It  may  happen  that  the  goods  on  the  premises  are  not  suf-  Where  not 
ficient  to  satisfy  the  year's  rent,  if  so,  upon  notice  or  knowledge  s^fl^^^icot  on 

•^  •'  .  .  premises  to 

of  the  fact  of  arrears  of  rent,  he  must  withdraw  ;  if  he  chooses  satisfy  land- 
to  sell,  the  Court  will  not  stay  proceedings  in  an  action  against  ^^^^' 
him  on  paying  over  the  proceeds  of  the  sale  (z). 

The  landlord's  remedy  against  the  Sheriff  is^  Form  of 

1.  By  action  on  the  case  (a).  remedy. 

Or  £.  By  application  to  the  Court  for  the  amount  of  the  goods 
sold. 

NotCi  An  action  for  money  had  and  received  will  not  lie 
against  the  Sheriff  for  the  year's  rent  before  or  after  sale  (6). 

The  declaration  (by  the  party  grieved)  states  the  subsisting  Declara- 
tenancy  —the  arrear  of  rent  claimed — the  levy — notice  to  the  ^*°°* 
defendant  before  removal — and  breach  of  duty — viz.  that  the 
defendant  **  wrongfully,  injuriously  and  deceitfully  removed  and 
carried  away  the  said  goods  and  chattels  so  taken  as  aforesaid 
from  and  out  of  the  said  messuage  and  tenement,  with  the 
appurtenances,  without  paying  or  satisfying  the  plaintiff  the  said 
arrears  of  the  said  rent  so  due  and  owing,  and  in  arrear  to  him 
aforesaid,  or  any  part  thereof,  contrary  to  the  form  of  the  statute 
in  that  case  made  and  provided^  &c." 


(tt)  Andrews  v.  Dixon,  3  6.  &  A.  (s)  Foster  v.  Hilton,  1  Dowl.  35  ; 

646.     See   also  CoUyer  v.  Spur,  2  vid.  2  B.  &  Ad.  418. 

Brod.  &  Bing.  67  ;  4  Moore,  473.  (a)  Levy  v.  Goodson,  4  Term  Rep. 

(x)  Lee  V.  Lopes,  15  East,  230.  687. 

ly)  Rotherog  v.  Wood,  3  Camp.  24^  (6)  Green  v.  Austin,  3  Camp.  260. 
West  V.  Hodges,  Barnes,  211. 
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PJeas.  The  plea  of  **  noi  guilty"  as  at  present  restricted  simply  puts 

in  issue  what  is  contained  in  the  above  avermenty  namely,  the 
fact  of  removal  without  satisfying  the  year's  rent — ^and  all  other 
matters,  the  occupation — arrears  of  rent  as  alleged — the  writ — 
or  notice  must  be  denied,  and  all  other  matters  in  confession 
and  avojdance  specially  pleaded  (c). 

EvideDce.  To  prove  the  rent  due  (if  denied)  the  tenant  himself  may  be 
made  a  competent  witness  by  a  release  (<2) ;  but  in  Harrison  v. 
Barry  (e)  it  was  holden  sufficient  to  prove  the  occupation  by  the 
tenant :  and  that  it  lies  on  the  Sheriff  to  show  that  the  rent  has 
all  been  paid. 

Proceeding  2.  By  motion  to  the  Court  (/)  :  which  is  an  application  to  the 
theTomt  *^  ^^^^^^^  jurisdiction  of  the  Court  to  have  restitution  to  the 
amount  of  the  goods  sold  if  less  than  a  year's  rent,  if  more, 
then  to  have  so  much  as  will  satisfy  a  year's  rent :  indeed  this 
seems  to  be  the  only  remedy,  (independently  of  its  being  a  more 
speedy  one  under  any  circumstances,)  when  the  removal  takes 
place  before  notice  of  there  being  rent  due ;  for,  upon  motion, 
the  Court  will  relieve  the  landlord  at  any  time  while  the  pro- 
ceeds remain  in  the  Sheriff's  hads(^)« 


Section  X. 

FOR  FALSE  RETURN. 

General  Before  entering  into  the  details  of  the  action  for  a  &lse  return, 

observationi  ^^  fg^  general  observations  upon  the  character  of  returns  may 

nature  of      not,  perhaps,  be  deemed  here  out  of  place. 

returns.  \  return  is  the  Sheriff's  answer  or  certificate  to  the  Court, 

touching  that  which  he  is  commanded  to  do  by  any  writ  directed 
to  him  (h) ;  it  is  in  its  nature  general  or  special ;  if  general,  it  is 
usually  indorsed  on  the  writ  itself:  if  special,  it  is  commonly 
engrossed  on  a  distinct  schedule  or  piece  of  parchment,  and 
annexed  to  the  body  of  the  writ,  at  the  same  time  indorsing 

(e )  See  Groombridge  v.  Fletcher,  2  1 40 ;  and  tride Groomhridge  r . Fletcher, 

Dowl.  353.  2  Dowl.  363. 

(d)  Thurgood  ▼.  Richardson,  5  M.  (g)  See  Motions  under  the  Inter- 
&  P.  266 ;  7  Bing.  428.  pleader  Act,  ante,  p.  350 ;  and  3  B. 

(e)  7  Price.  690.  &  Aid.  440 ;  2  Sell.  Pr.  570. 
(/)  Henehett  v.  Kimpton,  2  Wils.  (h)  Dalt  162. 
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these  words  on  the  writ,  ''  the  execution  of  this  writ  appears  in 
a  certain  schedule  hereunto  annexed." 


The  Sheriff  must  set  his  surname  and  christian  name  to  a  Form  of, 
return,  so  that  the  Court  may  know  of  whom  it  took  the  return,  *°j,o  J^ 
if  need  be  (t) ;    it  is  not  necessary  that  it  be  set  sud  proprid  made. 
manuj  it  may,  and  is  in  general,  if  not  always,  done  by  the 
Under-sheriff;  but  all  returns  must  be  in  the  name  of  the  High 
Sheriff,  and  if  his  name  be  omitted  he  is  at  all  events  punishable 
if  the  return  be  not  absolutely  void  (k).     Where  there  are  two 
persons,  as  in  counties  corporate,  the  names  of  both  must  be  set 
thereto,  for  in  law  they  constitute  but  one  officer  (/):  so  if  a 
return  be  by  coroner  or  elizors  (m),  all  must  sign  it  (n)  ;  but  if 
the  writ  be  directed  to  coroners  generally  and  not  nominatim,  the 
return  may  be  made  by  the  survivors  in  case  of  death,  for  the 
survivors  are  coroners  (o) ;  but  aliter  in  the  case  of  Sheriffs :  if  in  the  case 
the  Sheriff  die,  the  Under-sheriff,  before  a  new  appointment,  °^  death, 
must  return  the  writ  in  the  name  of  the  deceased  Sheriff  {p), 

A  new  Sheriff  may  make  a  return  of  a  writ  directed  to  his  In  the  case 

predecessor  in  office,  because  it  is  directed  to  one  as  Sheriff,  °^  *  ?^^ 

,  appotDt- 

and  not  by  this  or  that  name  (q). 


ment. 


The  certainty  required  in  returns  (superseding  all  notice  of  Certainty  of 
Lord  Coke's  (r)  definition  and  division  of  certainty)  is  not  in  '^°'™' 
degree  such  as  the  law  requires  in  pleadings,  or  in  writs,  or  in 
indictments  (s)  ;  in  short,  if  the  whole  command  df  the  writ  be 
shown  to  be  performed  in  substance  it  is  sufficient  (t) ;  as  captus 
est  to  a  capias,  attachiatus  est  to  an  attachment,  without  saying 
where,  by  whom,  or  how ;  so  if  it  refers  to  the  writ  without  re- 
peating the  words  of  it  (u) ;  surplusage  will  not  vitiate  a  return. 
But  although  as  to  certainty  of  form  a  laxity  prevails,  as  com- 


(t)  Plowd.  63  a  ;  12  Edw.  2.  c.  6 ; 
Fitz.  Retom,  8 ;  Cartb.  56  ;  see  In- 
gohby  V.  Martin,  Str.  Rep.  316,  where 
a  return  in  the  name  of  George  instead 
of  Henry  was  holden  well  enough. 
See  the  statutes  o{  jeofails,  21  Jac.  1, 
c.  13,  s.  2  ;  16&  17  Car.  2,  c.  8;  and 
4  &  5  Anne.  c.  16. 

(fc)  3  Bulstr.  78;  1  Bulstr.  73; 
Vin.  Abr.  Ret.  C. ;  DaUton  v.  Thorp, 
Cro.  Eliz.  767. 

(/)  Ante,  p.  6. 

(m)  Hob.  70;  ante,  p.  117. 


Salk. 


121 


(n)  Ibid. ;  39  Hen.  6.  c.  41. 

(o)  Vin.  Abr.  Ret.  D. 

(p)  3  Geo.  3,  c.  15,  s.  8. 

(q)   Gibbons  v.   Roberts,   1 
Rep.  266. 

(r)  Co.  Litt.  303  a  ;  5  Co 
Dovaston  v.  Payne,  2  H.  BI.  530; 
Dougl.  158. 

(«)  Wilson  V.  Law,  2  Salk.  Rep. 
589;  Skin.  Rep.  552. 

(t)  Ibid.;  2Roll.  461,c.  2. 

(u)  2  Salk.  Rep.  589. 
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pared  to  that  required  in  pleadings,  &c.  yet  it  must  in  substance 
be  an  answer  to  the  whole  writ  (x),  and  must  be  positive,  not 
equivocal  or  evasive ;  for  instance,  a  panel  with  nine  names  or 
less  than  required  is  bad  (y) ;  or  nulla  bona,  or  non  est  inventus 
prout  ei  constare  potent  would  be  bad  for  uncertainty,  he  should 
return  nulla  bona  or  non  est  inventus  directly  («)•  In  replevin, 
if  the  Sheriff  returns  that  he  could  not  deliver  the  goods  "  quia 
visum  inde  habere  non  potuit"  the  return  is  bad  for  uncertainty, 
because  he  does  not  say  that  he  came  to  the  place  (a)  :  again, 
upon  an  habere  facias  seisinam^  a  return  that  the  party  non  prO' 
secutus  est  breve,  is  bad  for  uncertainty  (6).  So  a  Sheriff's  return 
upon  an  extendi  facias,  that  he  has  delivered  such  land,  without 
saying  that  there  is  no  other  land,  is  bad  (c)  ;  so  a  return  to  a 
latitat,  that  the  defendant  was  found  insane  and  so  ill  that  he 
could  not  be  moved  was  considered  defective,  for  omitting  to 
state  that  he  continued  so  until  the  return  of  the  writ  {d);  so  to 
a  fi.  fa.,  returnable  Oct,  Mich.,  a  return  that  the  defendant  had 
no  goods  at  Mich,  is  bad,  for  non  constat  but  that  defendant  had 
goods  at  Old  Mich,  {e) 


Must  not 
contradict 
former 
returns. 


Again,  a  return  must  not  in  general  contradict  his  own  former 
return,  or  that  of  his  predecessor  in  office ;  nor  falsify  the  writ 
or  the  record :  nor  be  against  the  confession  of  the  party  (/). 

Insufficient  returns  are  aided  by  appearance  (g)  ;  or  they  may 
be  amended  by  the  Court  (A),  even  after  an  attachment  granted 
against  the  Sheriff  for  not  bringing  in  the  body,  and  semble,  at 
any  time ;  but  if  the  previous  return  be  substantially  correct, 
the  Court  will  not  grant  an  amendment  (t). 

How  far  The  return  of  a  Sheriff  is  of  such  high  regard  that  generally 


Insufficient 
returns, 
how  aided. 


(x)  Bro.  Ret.  47 ;  Eyres  v.  Taun- 
ton, Cro.  Car.  295 ;  Taste  v.  Haynes, 
Sir  W.  Jones.  357  ;  Rex  v.  Sheriff  of 
Middlesex,  1  Marsh.  344. 

(y)2  Roll.  461,  c.  2. 

(s)  Vin.  Abr.  Ret.  L. 

(a)  Vin.  Abr.  suprh, 

(6)  Ibid, ;  and  Roll.  Abr.  Return 
(Z). 

(c)  1  Browl.  37. 

(d)  Cavenagk  v.  Collett,  4  6.  &  A. 
279. 


(«)  Palmer  v.  Potter,  Cro.  Eliz.  512. 

(/)  Vin.  Abr.  Ret.  (F.  G.) ;  Moor 
V.  Watts,  2  Rep.  581 ;  see  also  Cro. 
Jac.  323. 

(g)  Vin.  Abr.  Ret.  (W.) 

(h)  Dalt.  189;  Fitz.  Amendment, 
40;  Cavenagk  v.  Collett,  4  B.  &  A. 
279 ;  Rex  v.  Sheriff  of  Monmouth,  1 
Marsh.  344;  Rex  v.  Sheriff  of  WUu, 
8  Moore,  518. 

(0  Ibbotson  V.  Tindal,  1  Bing.  156. 
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no  averment  shall  be  admitted  against  it  (Jc)  ;  but  when  a  man's  conclusive 
life  or  inheritance  is  in  jeopardy,  the  return  is  not  conclusive ;  as  ^°  ^^® 
if  A,  be  outlawed  for  felony,  he  may  say  that  he  tendered  surety 
before  the  fiflh  county  court  (/).  The  principle  deducible  from 
the  authorities  seems  to  be,  that  in  the  same  action  the  return  is 
conclusive,  but  that  in  any  other  action^  or  in  an  action  against 
the  Sheriff,  it  may  be  shown  that  such  return  is  false  (m)  :  or  in 
the  same  action  it  may  be  averred  that  the  person  making  the 
return  is  not  Sheriff  (n).  The  return  of  a  deoaslavit  is  not  con- 
clusive against  an  executor  (o)  ;  and  where  the  Sheriff  returns 
that  the  defendant  is  dead,  the  return  is  not  conclusive  (p). 
When  third  parties  are  concerned  the  return  is  primd  facie  evi- 
dence of  the  facts  therein  stated  {q)» 

The  Sheriff  generally  speaking  is  concluded  by  his  own  return ;  How  far 

but  where  he  said  in  his  return  that  the  croods  seized  were  C/s,  <^o°cliisive 

r  on  the  She- 

(C.  having  then  a  defeasible  title,  but  which  was  afterwards  de-  riff  or  his 

feated  by  relation  to  a  prior  act  of  bankruptcy,)  it  was  holden  o^ce's. 
that  he  might  afterwards  show  more  facts,  and  thereby  in  ef!ect 
that  they  are  not  the  goods  of  C  (r),  for  he  acted  upon  the  best 
information  he  could  obtain  at  the  time,  and  made  his  return  ac- 
cordingly ;  such  is  the  reason  assigned  by  the  Court :  but  no 
general  rule  seems  deducible  from  this  case :  some  weight  (be- 
sides other  peculiar  points  in  the  case)  seems  to  have  been  attached 
to  the  fact  of  the  plaintiff's  notice  of  C.*s  insolvency  at  the  time 
the  writ  was  issued  to  the  defendant  (the  Sheriff) :  nor  is  it  easy 
to  see  that  the  position  is  in  anywise  elucidated  by  the  pre- 
ceding case  in  East's  Reports  («). 

The  Court  will,  in  favour  of  the  Sheriff,  take  his  return  as  when  re- 
made when  actually  made,  and  not  at  the  return  of  the  writ  (<).    turn  con- 
sidered as 
made. 

A  Sheriff's  officer,  for  the  purposes  of  his  own  justification,  is  How  far 

not  concluded  by  a  false  return  of  the  Sheriff(u).  Sheriff's 
J officer  con- 
cluded by 

(k)  Kitch.  280.  (9)  Gyfford  v.  Woodgate,  11  East  the  return. 

(0  2  Roll.  462, 1.  15  ;  Dalt  189,      Rep.  297. 

(to)  Dalt.  189—192  j   Vin.  Abr.  (r)  Brydges  v.  Walford,  6  M.  &  S. 

Ret.  (O.)  42. 

(n) Arundel y,Arundel,Ye\v.f{j^p.  (s)  CluUerbuck  y.  Jones,  15  East, 

34.  78. 

(0)  Mounson  v.  Bourne,  Cro.  Car.  (t)  Lord  Henl.  Bank.  340. 

519—528.  (u)  Parker  v.  Mosse,  Cro.  Eliz.  181 . 

(p)  Vin.  Abr.  Re|.  (0.) 
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How  far  a 
bailiiT  of  a 
liberty. 

Proceeding 
when  there 
is  no  return 
or  an  insuf- 
ficient one. 


Whether  the  bailiff  of  a  liberty  is  concluded  by  a  SherifiTs 
return  is  not  quite  clear :  the  better  opinion  seems  to  be  that  he 
is,  and  that  his  remedy  is  over  against  the  Sheriff  (a?). 

Where  no  return  or  an  insufficient  return  is  made,  (for  an  in- 
sufficient return  is  as  no  return  (y),)  the  Court  will  grant  an 
attachment  against  the  Sheriff,  and  it  seems  that  he  would  be 
liable  to  an  attachment  for  returning  an  insufficient  return  of  a 
bailiff  of  a  liberty  (sr) ;  but  he  is  not  liable  to  an  action  for 
making  no  return  to  a  writ  (a).  On  a  mesne  process  the  Sheriff 
may  be  ruled  to  bring  in  the  body  (6). 


False  re- 
turn. 


By  action. 


If  the  return  of  the  Sheriff  be  false,  he  may  be  amerced  (c), 
or  an  action  on  the  case  at  common  law  may  be  maintained 
against  him  by  the  party  aggrieved  (d). 

An  action  is  the  proper  mode  of  trying  the  truth  or  falsity  of 
a  return.  The  Court  will  not  do  so  on  a  motion  to  set  aside  the 
proceedings  (e). 


Right  of  ac- 
tion, how 
and  when 
waived. 


The  plaintifiT  waives  his  right  of  action  for  false  return  by  ac- 
cepting money  under  the  return  (/);  and  when  the  Sheriff  re- 
turned "  nulla  bona,''  after  satisfying  the  landlord's  claim  for 
rent  and  the  taxes,  and  the  plaintiff  assented  to  his  quitting  pos- 
session of  the  premises,  and  sued  out  a  ca.  sa.,  it  was  holden 
that  he  had  waived  his  right  of  action  for  a  false  return  to  the 
fi,  fa.,  however  unfounded  the  claim  for  rent  might  turn  out  to 
have  been  (g)  ;  but  an  action  lies  against  him  for  a  false  return 
to  a  fi.  fa.,  notwithstanding  the  plaintiff,  before  commencing  the 
suit,  has  charged  the  original  defendant  in  execution  (A).  An 
executor  may  maintain  an  action  on  the  case  for  a  false  return 
to  final  process  (t). 


Declara- 
tion. 


The  declaration  for  a  false  return  of  ntdla  bona  to  a  fi.  fa. 


(x)  Shaw  V.  Simpson,  1  Ld.  Raym. 
184. 

(i/)Dalt.l89;  Fitz.Ret.63;  Vin. 
Ahr.  Ret. 

(0  Roll.  Abr.  Ret.  (M.)  1,2. 

(a)  2  Inst.  452 ;  Mortand  v.  Leigh, 
1  Stark.  Rep.  388. 

(6)  Rex  V.  Sheriff  of  Middlesex,  1 
B.  &  A.  190. 

(c)  28  £dw.  1,  c.  16;  Com.  Dig. 
Ret.  (E.  2.) 


(d)  Ibid. ;  2  Inst.  452 ;  4  Mod.  Rep. 
404. 

(e)  Barn  v.  SaUhwell,  2  Str.  813. 

(f )  Beynon  v.  Garrat,  1  Car.  & 
P.  154. 

(e)  R.  &  M.  C.  N.  R.  300. 
(h)    Wordall  v.  Smith,  1  Camp. 
332. 
(i)  4  Mod.  403;  12  Mod.  71. 
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States  (the  venue  being  transitory)  the  judgment,  issuing  of  writ, 
indorsement  of  writ,  delivery  to  the  defendant,  the  levy,  and 
breach  thus  (k)i  "  Yet  the  defendant,  so  being  such  Sheriff  of  the 
said  county  ofR,  aforesaid,  not  regarding  his  duty  as  such  She- 
riff, but  contriving,  &c.,  had  not  the  said  monies  so  levied  as 
aforesaid,  or  any  part  thereof,  before  our  said  lady  the  Queen 
[or  if  in  C.  P.  "  before  the  justices  of  the  bench"]  at  Westminster 
aforesaid,  according  to  tlie  exigency  of  the  said  writ,  and  of  the 
said  indorsement  so  made  thereon  as  aforesaid,  but  therein 
wholly  failed  and  made  default,  nor  hath  he  paid  the  said  sum 
of  ^  ,  or  any  part  thereof,  to  the  plaintiff;  and  the  now  de- 
fendant, after  the  said  levy,  to  wit,  on,  &c.,  falsely  and  deceit- 
fully returned  to  the  said  Court  of  our  said  lady  the  Queen,  upon 
the  said  writ,  that  the  said  E.  F.  had  not  any  goods  or  chattels 
within  his  bailiwick,  whereof  he  could  cause  to  be  levied  the 
debt  and  damages  aforesaid,  or  any  part  thereof,"  &c. 

With  regard  to  the  matters  of  inducement,  (when  speciaUy  de-  Pleas, 
nied,  and  therefore  in  issue,)  enough  may  be  collected  from  pre- 
ceding observations  (/) :  but  as  regards  the  general  plea  of  <<  not  General 
guilty"  from  its  great  practical  importance  it  seems  prudent  to  "*'*®*  ^^^ 
repeat  as  often  as  possible,  the  rule  from  which  its  present  effect  of. 
and  extent  is  derived,  and  by  which  its  application  in  practice 
must  be  now  tested  by  the  pleader.     The  rule  states  that  '*  in 
actions  for  an  escape,  it  will  operate  as  a  denial  of  the  neglect  or 
defanlt  of  the  Sheriff  or  his  officers,  but  not  of  the  debt,  judg- 
ment or  preliminary  proceedings."     It  becomes  then  material  to 
inquire^  what  is  the  neglect  or  default  alleged  in  the  preceding 
precedent  within  the  meaning  of  the  rule.     In  two  recent  cases 
this  point  has  undergone  great  consideration  and  discussion  be- 
fore the  barons  of  the  exchequer.    In  Wright  v.  Lainson  {m)  the 
declaration  was  verbatim  as  the  one  set  forth  above ;  the  breach 
of  duty  alleged  consisting  of  two  parts,  first,  his  not  having  the 
money  ready ;    and,  secondly,  his  making  the  return  alleged ; 
there  was  the  simple  plea  of  *<  not  guilty  ;'*  and  the  defendant 

(fc)  For  not  levying  and  retarning  within  a  reasonable  time  after  seizure 

falsely,  see  Lewit  v.  Alcock,  3  M.  &  Jacobs  v.  Humphreys,  2  Cr.  &    M. 

W.  188.    The  two  counts  may  be  in-  413  ;  Acreton  v.  Davis,  9  Bing.  740; 

serted  in  the  same  delaration  consist-  or  for  selling  improperly,  Phillips  v. 

entlv  with  the  Pleading  Rules  of  Hil.  Bacon,  9  East,  298,  may  be  added. 

4  Will.  4 :  other  counts  for  the  offi-  (/)  Ante,  p.  367. 

cer't  misconduct,  as  for  not  selling  (m)  2  M.  &  W.  739. 
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(the  Sheriff)  sought  to  giye  in  eridenoe  mider  it  that  they  hai 
not  commited  any  breach  of  duty,  finr  that  they  had  not  levied 
on  the  goods  of  the  defendant  in  the  original  action,  he  having 
become  a  bankrapt;  in  other  words,  it  was  contended  that  the 
quaiity  of  the  return — its  troth  or  fidsehood — ^was  in  issue  upon 
Uiis  plea ;  but  it  was  holden  that  the  only  matt»  in  issue  upon 
the  plea  was  the  &ct  of  the  Sheriff  having  the  money  in  his  cus- 
tody, and  his  making  sudi  return  as  was  allied  in  the  dedarm* 
tion,  namely,  the  return  of  tmlla  hona,  and  this  is  recognised 
and  confirmed  by  the  more  recent  decision  of  Lewis  v.  Akock{n) ; 
in  that  case  the  inducement,  which  pointed  to  the  duty  of  the 
Sherifi^  was,  that  the  writ  was  delivered  to  him,  and  that  there 
were  goods  of  the  debtor  within  his  bailiwick,  whereupon  his 
duty  to  seize  them  arose ;  then  the  breach  was,  that  he  did  noc 
use  due  diligence  to  make  the  levy,  and  that  he  returned  smlla 
hona.  There  was  the  simple  |dea  of  not  guilty,  and  under  it  die 
Sheriff  wished  to  give  in  evidence  that  G.  the  debtor,  against 
whom  the  execution  issued,  had  no  goods,  (he  having  transferred 
them  by  bill  of  sale  to  one  Z.,)  and  therefore  diat  the  return  oi 
nulla  bona  was  true,  and  that  consequeody  there  was  no  breach 
of  duty;  but  it  was  holden  that  the  question  could  not  be  raised 
under  this  plea ;  Aldersan,  B.  observing,  that  **  the  fahekood  of 
the  return  is  the  conclusion  of  law,  if  the  fiicts  stated  in  the  in- 
ducement are  true :  not  guity  puts  that  fi^t  in  issue,  whidi  is 
wrongful,  if  the  £icts  stated  in  the  inducement  are  tme;"*  firon 
this  cursory  review  of  the  rule,  and  its  judicial  constructian,  it 
will,  it  is  submitted,  be  clear  what  is  the  true  efl&ct  and  extent  of 
the  general  plea  of  not  guilty  as  at  present  restricted,  and  alao 
(which  perhaps  is  of  equal  practical  magnitude)  how  the  quality 
of  the  Sheriff's  return,  that  is,  its  truth  or  falsehood,  is  So  be 
raised  in  issue  on  the  record ;  the  fahehood  of  the  retnm  is 
the  conclusion  of  law,  (as  before  observed,)  if  thefaeU  UaUi  m 
ike  mdueemmt  areirue*  In  Wright  v.  Lmnum  thcan  the  defend- 
ant (the  Sheriff)  ought  to  have  simj^y  denied  that  part  of  the 
inducement  which  states  *'  the  seizing  and  taking  in  execution 
J&oers  goods  and  chattels  of  the  stud  /.  Hayes^**  and  in  Leans  ▼. 
Alcoek  the  allegation  of  '*  dwers  goods  and  chattels  of  the  said 
H.  Gompertgf  being  within  the  defendant's  bailiwick,  wfaereoC* 
&C.    In  the  one  case  the  bankruptcy,  befere  the  execution  of 


(»)  3  Mce.  &  W.  188. 
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the  fi.  fa.,  in  the  other  the  validity  of  the  bill  of  sale,  would  have 
been  directly  in  issue,  and  the  property  of  the  goods  seized 
would  have  been  settled  thereon :  upon  the  affirmative  or  nega- 
tive decision  of  which  depended  the  Sheriff's  breach  or  no  breach 
of  duty,  as  a  necessary  conclusion  of  law ;  and  by  parity  of  rea^ 
soning,  in  case  for  a  false  return  on  mesne  process  of  **  non  est 
inventus,**  the  plea  of  not  guilty  would  simply  put  in  issue  the 
fact  of  making  the  return  alleged,  that  is,  that  the  said  £.  F. 
was  not  found  in  the  bailiwick  of  the  defendant,  and  that  the 
truth  or  falsehood  of  the  return,  if  intended  to  be  disputed,  must 
be  raised  by  a  denial  of  the  inducement. 

If  in  issue,  the  plaintiff  must  show  that  the  party  had  goods  Special 
within  the  bailiwick  when  the  writ  was  delivered,  of  which  the  P*?^  *°d 
Sheriff  had  notice,  or  might,  by  using  due  diligence,  have  had 
notice  (o).  When  the  fi.  fa.  was  alleged  to  be  against  the  goods 
of  A,  and  B,,  and  the  proof  was  that  they  were  the  goods  of  A, 
only,  the  evidence  was  deemed  sufficient  (p).  When  the  Sheriff 
defends  his  return  of  nulla  bona  on  the  ground  that  the  debtor 
was  the  domestic  servant  of  an  ambassador,  the  plaintiff  may 
show  that  the  appointment  was  fraudulent  (q),  or  that  the  as- 
signment of  the  goods  before  execution  was  fraudulent  (r) ;  or  (s) 
that  a  prior  judgment  was  fraudulent  (the  Sheriff  indemnified 
or  not  indemnified.)  If  properly  raised  on  the  record,  the  She- 
riff may  show  that  the  debtor  has  become  bankrupt,  and  that  a 
fat  has  issued  against  him  {t).  The  bankruptcy  must  be  re* 
gularly  proved.  If  the  Sheriff  can  show  that  the  plaintiff  as- 
sented to  his  withdrawing  on  a  claim  made  for  rent  and  taxes, 
this  will  afford  him  a  good  defence,  even  though  no  rent  or  taxes 
were  due  (u) :  so  the  defendant  must  show  that  he  paid  the  mo- 
ney levied  to  the  landlord,  under  8  Anne,  c.  14,  for  arrears  of 
rent;  the  onus  of  proving  that  the  rent  was  in  arrear  lies 
upon  the  Sheriff,  but  slight  evidence  suffices  (x)»  The  Sheriff 
may  show  that  the  judgment  on  which  the  writ  issued  was  frau- 


(o)  Bradley  v.  Wyndham,  1  Wils.  (s)  Wormall  y.  Young,  5  B.  &  C. 

44.  661. 

(p)  Jones  V.  Clayton,  4  M.  &  S.  (t)  B.  N.  P.  41 ;  and  see  Dotoden 

349.  V.  Fowle,  4  Camp.  38. 

(q)  Delvalle  v.  Plomer,  3  Camp.  (u)  Stuart  v.  Whittaker,  1  R.  & 

47.  M.  310. 

(r)    Devey  v.  Bayntun,  6  East's  (x)  Kightley  v.  Birch,  3  Camp. 

Hep.  257.  521. 
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dulent  and  void(y).  He  cannot  give  in  evidence,  even  in  miti- 
gation  of  damages,  an  inquisition  held  by  him  to  inquire  into  the 
property  of  the  goods  («).  A  person  who  has  taken  the  goods 
out  of  the  SherifTs  hands,  in  this  action  is  competent  to  prove 
his  own  property  in  them,  as  the  Sheriff  cannot,  afler  a  return 
of  nulla  bonOf  maintain  an  action  against  him,  being  precluded 
by  his  return  disclaiming  all  interest  in  the  goods  (a),  and  the  as- 
sistant to  a  Sheriff's  officer,  who  has  been  left  in  possession 
under  an  execution,  is  a  competent  witness  for  the  Sheriff(6). 


roust  be 
taken. 


Section  XL 

FOR  TAKING  INSUFFICIENT  PLEDGES  IN  REPLEVIN  (a). 

Pledges  to  Before  the  Sheriff  or  his  deputy  can  replevy  either  upon  writ 
an?Dledfires  ^'  application  he  must,  as  already  observed  (6),  take  pledges. 
proret.  hab.  By  the  Common  law,  which  still  governs  distresses  damage 
feasant,  it  is  still  necessary  that,  first,  pledges  for  the  prosecu* 
tion,  which  are  merely  nominal ;  and,  secondly,  pledges  pro  ret. 
hab.  be  taken.  In  Co.  Litt.  145  b,  it  is  laid  down,  that  the 
Sheriff  ought  to  take  two  kinds  of  pledges,  one  by  the  common 
law,  namely,  pledges  to  prosecute ;  and  another  by  the  statute 
of  Westminter  2,  c.  2,  s.  d,  pledges  to  return  the  goods.  And 
the  statute  of  11  Geo.  2,  c.  19,  (in  cases  of  rent),  requires  him 
to  take  both,  with  this  difference  only,  that  it  gives  the  penalty 
for  not  prosecuting  to  the  defendant,  which  at  common  law  be- 
longed to  the  Queen  (c). 

Pledges  (plegii)  are  persons  becoming  surety,  and  not  money 
or  goods  of  any  kind  taken  as  a  pawn ;  the  proper  term  for  that 
would  be  latinici  vadium ;  and  if  the  Sheriff  takes  money  or 
goods,  he  will  be  liable  to  an  action  for  so  doing.     The  term 


Nature  of 
pledges. 


(v)  Ptnn  V.  Scholey,  6  Esp.  243 ; 
ana  see  Tyler  v.  Leeds,  2  Stark.  Rep. 
221, 

(0  Glassop  ▼.  PoU,  3  M.  &  S.  175. 

(a)  Tkomai  v.  Pearce,  5  Price, 
547 ;  Ward  v.  Wilkinion,  4  B.  &  A. 
410;  Bland  v.  Ardley,  2  N.  K.  331. 

(6)  Clark  V.  Lucas,  1  Car.  &  Payne, 
156;  R.&M.  32. 

(a)  For  not  taking  a  replevin  bond 


or  for  losing  the  bond,  an  action  will 
equally  lie,  for  precedents  and  autkiO' 
rities  vide  Perreau  v.  Bevan,  5  B.  & 
C.  284;  2  Ch.  PI.  626  a;  2  Saund. 
on  PI.  &L  Evid.  773. 

(b)  AnU,  p.  81. 

(c)  Perreau  v.  Bevan,  5  B.  &  Cr. 
284 ;  8  D.  &  Ryl.  72 ;  and  see  Ym 
V.  iMhhridge,  4  Tenn  Rep.  435. 
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plegii  or  pledges  is  in  the  plural  number,  yet  in  distresses  for  Number  io 
damage  feasant,  if  one  be  found  sufficient,  the  Sheriff  has  dis-  ^^i******®'  ^^ 
charged  his  duty  (d) ;  but  in  distresses  for  rent,  if  either  surety  law. 
is  insufficient  at  the  time  they  are  taken,  the  Sheriff  is  liable  (e) ;  Iq  dis- 
in  the  one  case  there  is  no  obligation  on  the  Sheriff  to  take  a  ^^  ]/^, 
replevin  bond  with  two  sureties ;  in  the  other  there  is. 

Pledges  must  be  sufficient  in  law  as  well  as  in  estate,  for  if  Sufficiency 
they  be  poor  in  estate  or  insufficient  in  law,  as  within  age,  o'P^«lges. 
women  covert,  outlawed,  persons  politic  or  bodies  corporate,  the 
Sheriff  must  answer  it ;  but  if  sufficient  at  the  time  they  are 
taken,  and  are  rendered  insufficient  afterwards,  the  Sheriff  is 
excused  (/). 

What  degree  or  knowledge  of  or  inquiry  into  the  circum-  What  de- 
stances  of  sureties  is  required  of  the  Sheriff,  have  been  a  fertile  ^^   •  '"' 

.  quiry  into 

source  of  litigation ;  the  rule,  however,  is  now  clear,  that  he  their  sufli* 

must  exercise  a  reasonable  discretion  and  caution  m  recewins  ^^^^^y^ 

required  of 

them;  whether  he  has  done  so  or  not  is  a  question  for  the  jury  the  Sheiift. 
in  each  case  {g)  ;  and  the  law  cannot  be  laid  down  with  more 
particularity. 

In  most  cases  of  misbehaviour  by  the  Sheriff  or  his  officers  in 
relation  to  replevin,  the  Court  will  attach  him  (A),  but  for  taking 
no  bond,  or  one  with  insufficient  pledges,  the  Court  will  not 
grrant  an  attachment,  for  as  the  taking  of  the  bond  is  directed  by 
act  of  parliament  and  not  by  the  Court,  the  neglect  to  do  so  is 
not  a  contempt  of  Court  (t).  The  party  aggrieved,  therefore,  is  Form  of  ac- 
left  to  proceed  against  the  Sheriff  by  action  on  the  case  {k\         ^o°* 

This  action  may  be  maintained  afler  the  defendant  in  replevin 
has  taken  an  assignment  of  the  replevin  bond  and  sued  both 
principal  and  sureties  thereon,  for  the  Sheriff  is  not  discharged 
by  the  defendant  in  replevin  proceeding  on  the  bond  (/). 


(d)  Hueher  v.  Gordonf  1  C.  &  M. 
58. 

(«)  Seott  ▼.  Waithtnan,  3  Stark.  Rep. 
168. 

(/)  Dalton,  434;  Co.  Litt.  145; 
2  Inst.  340;  10  Co.  102. 

(g)  Scott  V.  {Vaithmarif  3  Stark. 
Rep.  168  ;  Jeffery  v.  Bastard,  4  Ad. 
&  Ellis  Rep.  829,  and  cases  cited  ; 
vide  also  *'  Pleas  of  due  and  proper 


and  reasonable  Inquiry  into  the  Cir- 
cumstances/' &c.  ibid. 

(h)  Bac.  Abr.  Repl.  (C.) 

(t)  Rex  V.  Lewis,  2  Term  Rep.  617. 

{k)  1  Saund.  195  b ;  2  Hen.  Bl. 
36, 547  ;  4  T.  R.  433 ;  2  Sel.  Pr.  J  75 ; 
Cro.  Car.  446;  16  Vio.  Abr.  399; 
Jersyman  v.  Gildart,  1  N.  R.  292. 

(i)  1  Saund.  195  n. 
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And  if  the  defendant  in  replerin  elects  to  proceed  on  the  sta- 
tate,  17  Car.  2,  c  7,  he  is  not  confined  to  his  execution  under 
that  statute,  but  may  sue  the  sureties  or  the  8heriff(«i). 


of 

commeoc- 
iog  action. 


Parties  to 
actioo. 


Declara- 
tion. 


As  to  the  proper  time  for  commencing  the  action,  there  is  a 
distinction  between  cases  where  the  sureties  are  taken  on  dis- 
tresses at  common  hiw  and  on  distresses  not  at  common  law ;  for 
example,  where  the  distress  was  upon  cattle  damage  feasoMi,  it 
was  holden,  that  no  action  could  be  brought  until  ttfler  a  ret. 
hab.  was  issued,  and  a  return  of  elongata  thereon  (n).  From 
the  case  ofPerreau  ▼•  Bevan  (o),  the  general  impression  seemed 
to  have  been  that  a  retorno  habendo  was  not  material  in  any 
case,  but  when  it  was  cited,  Bugby  said,  *'  in  that  case  the 
avowant  had  proceeded  under  the  17  Car.  2,  c.  7,  and  the  bond 
there  was  of  a  very  di&rent  description ;  that  was  a  bond  under 
the  11  Geo.  2,  c.  19,  and  therefore  conditioned  for  prosecuting 
the  suit  with  effect,  that  is,  success,  and  accordingly  was  for- 
feited immediately  on  the  plaintiff  below  being  non-prossed; 
but  here  the  avowant  would,  at  common  law,  be  entitled  only  to 
a  judgment  awarding  a  return  of  the  catde ;  and  the  Sheri£^  by 
the  statute  of  Westminster  2,  (13  Edw.  1,  c.  2,)  was  directed  to 
take  pledges  to  secure  such  return,  who  would  not  have  been 
liable  without  a  ret.  hab.  and  a  return  of  elongata  thereon,  and 
therefore  the  Sheriff  cannot  be  liable  at  an  earlier  stage  of  the 
proceedings." 

The  party  entided  to  an  assignment  of  the  bond  is  the  proper 
person  to  bring  the  action,  that  is,  the  avowant ;  or  where  there 
is  no  avowant  on  the  record,  the  person  making  conusance  (p). 

The  declaration  states  the  taking,  replevy,  the  levying  plaint, 
judgment  against  plaintiff  in  replevin,  the  issuing  of  the  writ  of 
ret.  hab.,  and  return  of  elongata  thereon  (9),  of  the  Sheriff's 
duty  to  take  bond  with  sufficient  sureties,  and  defendant's  neg- 
lect of  duty,  thus : — 

"  Nevertheleia  the  now  defendant,  so  being  racb  Sheriff  aa  aforesaid, 
not  regarding,  &c.  but  contriving,  &c.  did  not  nor  would,  before  his 


(ffi)  Perreau  v.  Bevan,  6  B.  &  C. 
284 ;  8  D.  &  R.  72. 

(n)  Hueker  v.  Gordon,  }.  C.  &  M. 
67. 


(o)«5B.&Cr.284;  BD.&R.  72. 

(p)  Page  V.  Earner,  1  B.  &  1*.  378; 

vide  RiehardM  v.  Acton,  2  W.  Bl.  1220. 

(9)  Hueker  v.  Gord4m,  3  Tyr.  107. 
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making  ddliyennce  of  the  said  distreM  to  the  said  E,  F,  as  aforesaid,  take 
from  the  said  E.  F.  and  two  responsible  persons  as  sureties  as  aforesaid, 
such  a  bond  as  aforesaid,  conditioned  as  sforesaid,  but  wrongfully  and  in- 
juriously wholly  omitted  and  neglected  so  to  do :  and  on  the  contrary, 
the  defendant  wrongfully  and  unjustly,  before  the  replevying  and  delivery 
of  the  said  goods  and  chattels,  to  wit,  on,  &c.  did  take,  in  the  name  of  the 
now  defen&nt,  as  such  Sherifis  as  aforesaid,  of  the  said  E.  F.  and  two 
other  persons,  to  wit,  A.  B.  and  C.  D,,  a  certain  bond,  conditioned,  &c. 
Nevertheless  the  now  plaintiff  saith,  that  the  said  A.  B.  and  C.  D.  so 
taken  as  sureties  as  aforesaid,  at  the  time  of  their  becoming  pledges  and 
sureties  in  that  behalf  as  aforesaid,  were  not  good,  able  and  sufficient  or 
responsible  sureties  for  prosecuting,  &c. ;  but  the  said  A.  B,  and  C.  D,, 
at  the  time  of  their  becoming  such  sureties  as  aforesaid,  and  the  said 
E,  F.  {r\  were  and  each  of  them  was  and  ever  since  hath  been  and  still 
are  wholly  insufficient  for  that  purpose,  nor  have  the  said  goods  and 
chattels,  or  any  or  either  of  them,  or  any  part  thereof,  as  yet  been  returned 
to  the  plaintiff,  nor  have  tlie  said  arrears  of  rent  or  any  part  thereof,  been 
as  yet  paid  or  satisfied  to  the  plaintiff,  nor  hath  the  said  judgment  been  in 
any  way  satisfied,  nor  hath  the  said  E.  F,  hitherto  answered  to  the  plain- 
tiff for  the  value  of  the  said  goods  and  chattels  so  distrained  as  aforesaid, 
or  any  or  either  of  them,  or  any  part  thereof:  by  means  whereof  &c." 

Upon  the  effect  of  the  general  plea  of  "  not  guilty'*  to  this  Effect  of 
declaration,  no  question  seems  as  yet  to  have  arisen  in  our  ^^I^ 
Courts,  but  on  principle  it  would  seem  that  the  sufficiency  or 
insufficiency  of  the  sureties  is  not  put  in  issue  by  this  plea,  but 
simply  the  taking  the  bond  as  alleged,  and  that  if  the  former 
proposition  be  intended  to  be  brought  in  question,  the  averments 
of  their  insufficiency  should  be  denied ;  and  this  view  of  its 
effect  seems  countenanced,  if  not  justified,  by  the  cases  of  Wright 
y.  Lainson  («)  and  Lewis  v.  Akock  (<),  though  not  perhaps  pa- 
rallel cases.  At  all  events,  until  the  point  be  sanctioned  by 
judicial  authority,  the  pleader  would  not  do  well  to  trust  to  that 
plea  alone,  if  the  question  of  sufficiency  was  the  point  to  be 
raised  for  the  jury. 

The  replevying  (if  in  issue)  may  be  shown  by  the  original  Evidence  if 
precept  to  deliver ;  when  it  remains  in  the  possession  of  the  j^®  Sfin*^' 
bailiff  he  should  be  served  with  a  subpcena  duces  tecum,  but  if  it  issue, 
has  been  returned  to  the  Sheriff,  he  should  be  served  with  a 
notice  to  produce  it^  to  let  in  secondary  evidence  of  its  contents. 

(r)  A  count  stating  that  the  Sheriff,  alleged  to  be  insufficient,  is  bad  for 
instead  of  taking  a  bond  from  the  not  alleging  that  the  plaintiff  in  re- 
plaintiff  in  replevin  and  two  sofficient  plevin  was  insufficient ;  ibid, 
sureties,  took  a  bond  from  the  plaintiff  (s)  Ant€t  p.  402. 
in  leplevin  and  one  suiety,  who  was  (t)  Anu,  p.  402. 
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The  connection  between  the  Sheriff  and  the  bailiff  must  also  be 
established  by  the  evidence  already  laid  down. 


If  the  taking 
of  the  bond 
be  in  isiue. 


Sureties 
good  wit- 
nesses to 
prove  their 
'.afficiency. 

Amount  of 
lamages. 


If  the  taking  of  the  bond  be  in  issue,  the  defendant  should  be 
served  with  a  notice  to  produce  the  bond  (if  in  his  possession), 
and  the  service  of  such  notice  proved ;  when  it  was  produced 
under  such  notice,  and  it  appeared  that  the  original  bond  had 
been  shown  to  the  plaintifTs  agent,  and  a  copy  of  it  delivered 
to  him,  it  was  held  unnecessary  to  call  the  subscribing  witness ; 
and  that  as  against  the  Sheriff  it  must  be  taken  to  be  a  valid 
bond  (u).  So  when  it  was  proved  that  the  Sheriff  had  assigned 
the  bond  to  the  plaintiff,  it  was  holden  unnecessary  to  prove  the 
execution  by  the  sureties ;  for  that  as  against  the  Sheriff, 
proof  of  the  assignment  by  him  to  the  plaintiff  was  sufficient  (x). 

The  sureties  themselves  are  competent  witnesses  to  prove 
whether  they  were  sufficient  or  not  (y). 

The  Sheriff  in  this  action  is  liable  to  the  amount  of  the 
penalty  in  the  bond ;  that  is,  double  the  value  of  the  goods  dis- 
trained, and  no  farther  (z). 


Section  XII. 

TRESPASS. 

Acts  in  a  For  what  is  done  in  his  judicial  character,  as  before  observed, 

judicial  and  no  action  will  lie  against  him,  though  it  were  done  maliciously ; 
ministerial     .  ■,  ,  «  •i.i  '1:11  ••i« 

character.  ^^  ^^C"  ^^^^f  however,  he  might  be  punished  by  criminal  in- 
formation or  indictment  (a),  but  for  torts  committed  in  his  minis^ 
ferial  character  an  action  will  lie. 

In  trespass  he  is  in  general  liable,  even  though  there  was  no 
wrongful  intent  in  committing  the  tort ;  as  if  by  mistake  he  take 
the  goods  of  a  wrong  person,  the  intent  of  a  wrongdoer  being 
immaterial,  except  as  regards  the  amount  of  damages  (5),  but  he 


When  tres- 
pass lies. 


(tt)  Scott  V.  Waithman,  3  Stark. 
Rep.  168. 

(x)  Barnes  v.  Lucas,  R.  &  M .  266. 

(y)  Saund.  196 g;  HindUy,  Blades, 
5  Taunt.  225. 

(s)  Evans  v.  Brander,  2  Hen.  B1. 
47 ;  Paul  v.  Goodluck,  2  Bing.  N. 


R.  224;  1  Hodges,  370;  2  Scott's 
Rep.  363 ;  and  see  Hunt  v.  Round, 
2Dowl.  P.C.  661. 

(a)  Dicas  v.  Lord  Broughanit  ]  M • 
&  Rob.  309 ;  6  Car.  &  P.  249. 

(6)  2  Stark.  Rep.  213;  3  Will. 
309;  3  East,  699,  601. 
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cannot  be  made  a  trespasser  by  relation,  for  although  a  fiction  of 
law  may  give  a  right,  it  cannot  create  a  wrong ;  thus  if  a  Sheriff, 
after  a  secret  act  of  bankruptcy  committed  by  ^.,  seize  his 
goods  under  an  execution  against  him,  he  cannot  be  sued  by  the 
assignees  in  trespass,  but  only  in  trover  (c).  So  when  the  process 
of  a  superior  or  inferior  court  has  been  misappliedf  as  if  A.  or 
his  property  be  taken  upon  process  against  B. ;  and  trespass  is 
the  proper  remedy  where  there  is  a  misnomer  in  the  process 
which  has  not  been  waived,  though  it  be  executed  on  the  person 
or  goods  of  the  party  against  whom  it  was  in  fact  intended  to  be 
issued ;  or  if  process  be  abused,  as  if  he  break  open  an  outer 
door,  or  arrest  out  of  the  bailiwick  or  after  the  return  day  of  the 
writ  (d)j  or  execute  a  fi.  fa.  after  notice  of  allowance  of  a  writ 
of  error,  or  detain  a  party  on  a  ca.  sa.  after  he  tenders  the  debt 
and  costs,  or  retake  one  after  a  voluntary  escape  on  a  ca.  sa.  (e), 
or  seize  under  a  fi.  fa.  for  fixtures  of  the  defendant  who  is  a 
freeholder,  for  he  thereby  becomes  a  trespasser  ab  initio ;  but 
if  the  act  complained  of  consists  of  a  mere  nonfeazance,  as  if 
he  improperly  refuse  bail  or  to  act  when  he  should  do  so,  an 
action  on  the  case,  and  not  of  trespass,  is  the  form  to  be  adopt- 
ed (f).  When  process  is  irregular  merely,  no  action  for  false 
imprisonment  can  be  maintained  until  that  process  is  set  aside  (g). 

The  declaration  (in  the  form  of  which  few  difficulties  can  well  Declara- 
arise)  will  necessarily  depend  upon  the  nature  of  the  act  of  **°°* 
trespass,  whether  to  the  person,  to  personal  property,  or  to  real 
property  (A). 

The  plea  of  "  not  guilty"  puts  in  issue  the  fact  of  the  defend-  Pleas, 
ant  having  committed  the  act  complained  of,  and  nothing  more ; 
the  plea  therefore  is  proper  in  trespass  to  person,  if  the  defend- 
ant committed  no  assault,  battery  or  imprisonment ;  in  trespass 
to  personal  property,  if  the  defendant  did  not  take,  &c. ;  and  in 
trespass  to  real  property  the  fact  of  the  trespass  is  alleged,  but 


(c)  Smith  V.  MilUs,  1  T.  R.  480 ;  (/)  Storland  v.  Govett,  6  B.  &  C. 
Balme  v.  Hutton,  9  Bing.  Rep.  471 ;  490 ;  Six  Carpentert  case,  8  Co.  290. 
CarUsU  v.  Garland,  3  M .  &  W.  152 ;  (g)  Riddell  v.  Pakeman,  2  C.  M. 
Groves  t.  Cowhanit  10  BiDg.  5.  &  R.  33. 

(d)  Belthaw  v.  Marshall,  1  Nev.  &  (h)  Phillips  v.  Howgate,  6  B.  &  A. 
M.  689.  220 ;  Ymng  v.  Beck,  1  C.  M.  &  R. 

(e)  Atkinson  v.  Matteson,  2  T.  R.  400. 
172. 
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Pleas  by 
Sheriff  J  08- 
tifying 
arrest  under 
capias. 


the  possessory  tide  of  the  plaintiff  is  not  in  issuci  which  must 
be  specially  denied  if  intended  to  be  disputed :  and  all  matters 
in  confession  and  avoidance  must  be  specially  pleaded. 

In  justification  under  process  the  usual  pleas  are  the  following : 

1st  Not  guilty. 

2nd.  "  And  for  a  fbrther  plea  in  this  behalf  (t)  [as  to  the  making  the 
said  assault,  &cJ]  the  defendant  saith  (actio  dod),  because  he  saith  that 
before  the  said  time  when,  &c.  in  the  declaration  mentioned,  to  wit,  on, 
&e.  a  certain  writ  of  our  lady  the  Queen,  called  a  capias,  was  issued  out 
of  the  Court  of  our  lady  the  Queen,  before  the  Queen  herself,  directed  to 
the  then  Sheriff  of  ,  by  which  said  writ  our  lady  the  Queen  com- 

manded the  said  Sheriff  that  he  should  omit  not  by  reason  of  any  liberty 
in  his  baihwick,  frc.  \tetting  out  remainder  of  capita  verbatim  except 
memoranda'],  which  said  writ  was  then  duly  indorsed  for  bail  for  £  ; 

and  which  said  writ  so  indorsed  for  bail  as  aforesaid,  afterwards,  to  wit, 
on,  &c.  was  delivered  (A;)  to  the  defendant,  who  then  and  from  thenceforth 
until  and  at  and  after  eiffht  days  after  the  execution  of  the  said  writ  upon 
the  now  plaintiff  as  heremafter  mentioned,  was  Sheriff  of  the  said  county 
of  ,  to  be  executed  in  due  form  of  law :  and  the  defendant,  by 

virtue  of  the  said  writ,  as  such  Sheriff  as  aforesaid,  afterwards,  and  before 
the  time  appointed  for  the  return  of  the  said  writ,  to  wit,  at  the  said  time 
when,  &&  in  the  declaration  mentioned,  and  within  his  bailiwick,  as  such 
Sheri^  took  and  arrested  the  plaintiff  by  his  body,  and  kept  and  detained 
him  in  his  custody  at  the  suit  of  the  said  K  F,  for  the  cause  aforesaid 
for  the  space  of  time  in  the  declaration  mentioned,  as  he  lawfully  might 
for  the  cause  aforesaid (/) ;  and  the  defendant  further  saith,  that  afterwards 
and  at  the  return  of  the  said  writ,  to  wit,  on,  &c.  he  the  defendant  duly 
returned  the  said  writ  to  the  said  Court  of  our  lady  the  Queen,  before  the 
Queen  herself,  and  then  returned  thereon  that  by  virtue  thereof  he  the 
defendant  had  taken  the  plaintiff,  whose  body  he  had  ready  as  by  the  said 
writ  he  was  commanded,  as  by  the  said  writ  and  the  said  return  thereof 
remaining  of  record  in  the  said  Court  more  fully  appears :  and  this,  &c. 
verify,  &c.  (m) 


(i)  The  recital  of  the  trespasses 
intended  to  be  justified  mast  depend 
on  the  statements  in  the  declaration ; 
1  Saund.  296—298,  n.;  Beck  v. 
Young,  1  C.  M.  &  R.  448  ;  Reddell 
▼•  Pahemau,  3  Dowl.  714;  1  Gale, 
104;  bow  to  plead  in  an  inferior 
court ;  Covrp.  18  ;  see  also  2  Ch.  PI. 
1000;  by  a  Serjeant  at  mace  under 
process  executed  in  London ;  9  Went  w. 
331.  See  another  plea,  3  Chit.  PI. 
1006;  PhiUipt  v.  HowgaU,  5  B.  & 
Ad.  220. 

(k)  This  allegation  is  not  necessary 
but  usual ;  Gran  v.  Jones,  1  Saund. 
298. 

(0  The  arrest  only  is  justified  in 
this  precedent,  if  a  battery  be  justified 


the  csuse  thereof  must  be  set  out  on 
the  record ;  see  2  Chit.  PI.  993 ;  1 
Saund.  296 ;  and  ante,  p.  417  ;  Phil- 
lipi  ¥.  Howgate,  5  B.  &  A.  220.  See 
a  plea  of  justification  in  "  Trover," 
post;  and  Samuel  v.  Duhe,  3  Mees. 
ficWels.  630. 

(m)  The  Sheriff  or  officer  to  whom 
me^ne  process  is  directed  must  allege 
a  return  of  mesne  process,  but  the 
bailiff  who  hss  a  warrant  or  an?  per- 
son who  acts  in  bis  aid  need  not. 
When  the  Sheriff  justifies  under  pro- 
cess in  execution  the  return  need  not 
be  shown,  unless  some  ulterior  process 
is  to  be  resorted  to  to  complete  the 
justification ;  CUarty  ▼.  Barws,  10 
East's  Rep*  81,  and  cases  cited. 
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When  a  process  or  warrant  is  stated  in  the  plea  the  replica-  Replica- 
tion "  de  injurid  "  cannot  be  replied ;  plaintiff  must  either  deny  ^^°« 
the  issuing  of  the  writ  or  warrant,  or  that  the  trespasses  were 
committed  in  due  execution  thereof,  showing  why  and  sometimes 
without  showing  why  (n) ;  if  the  plea  justifies  a  battery,  because 
plaintiff  attempted  a  rescue,  the  plaintiff  may  reply  that  defend- 
ant beat  him  more  than  was  necessary  (o). 

When  the  bailiff,  in  an  action  against  him  for  breaking  and 
entering  plaintiff's  dwelling-house,  pleaded  that  he  entered  under 
a  writ  of  fi.  fa.  and  a  warrant,  to  which  the  plaintiff  replied  that 
before  the  writ  and  warrant  were  fully  executed  defendant  ex- 
acted more  than  the  sum  he  was  entitled  to  levy ;  the  replication 
was  holden  bad  on  demurrer,  as  the  act  complained  of— the  ex- 
tortion— was  not  such  an  act  of  trespass  as  would  make  the 
Sheriff  a  trespasser  a6  initio. 

The  effect  of  the  general  issue  and  the  evidence  bearing  upon  EvideDce. 
it. — The  writ,  arrest,  &c.  and  the  evidence  to  support  the  alle- 
gations having  been  already  considered,  it  would  be  to  little  or 
no  use  to  accumulate  further  comment  thereon. 

The  damages  recoverable  in  this  action  are  such  as  the  plaintiff  Damages. 
can  prove  that  he  has  actually  sustained. 


Section  XIII. 


TROVER. 

As  before  observed  the  Sheriff  must  at  his  peril  execute  the  Where  pro- 
writ  on  the  property  of  the  person  therein  named,  and  upon  that  P*''^  ?**, 
of  no  other  individual ;    if,  therefore,  goods  have  ceased  to  be  the  property 
the  property  of  that  party,  he  is  liable  to  an  action  at  law  if  he  °f  *^®  ^^' 
seizes  them,  although  not  cognizant  of  the  change  of  property  : 
upon  this  principle  it  is  considered  that  a  Sheriff,  who  seizes 
after  an  act  of  bankruptcy,  without  notice,  is  liable  in  an  action 
of  trover  at  the  suit  of  the  assignees. 

That  he  could  not  be  made  a  trespasser  by  relation,  (being  a  Liable  in 

public  officer,)  was  clearly  settled ;   but  that  he  was  liable  in  *'°*®'  ^"* 

DOC  trespsss. 

(n)  Vid$  2  Ch.  PI.  1129,  n.  (t).  (o)  See  also  Young  v.  Btck,  1  C. 

M.  &  R.  400. 


412 


ACTIONS  AGAINST  HIGH  SHERIFF. 


trover  (a)  was  equally  admitted  as  a  dear  rule  in  all  the  text 
books  of  writers  on  bankrupt  law ;  acted  upon  by  all  practisers 
in  their  advice  to  clients,  and  confirmed  by  some  of  the  ablest 
men  that  have  ever  adorned  the  judicial  seat  from  Lord  Mans* 
field  down  to  the  present  day.  But  in  Michaelmas  term,  1831, 
the  case  of  Balme  v.  HtUton  (b)  came  before  the  barons  of  the 
exchequer,  by  whom,  in  one  of  the  most  elaborate  judgments  on 
record,  it  was  adjudged  that  in  such  a  case  he  was  not  liable  in 
trover ;  but  this  judgment  was  carried  by  writ  of  error  into  the 
Exchequer  Chamber,  when  it  was  reversed  (c).  Subsequently, 
the  case  of  Carlisle  v.  Garland  (d)  was  argued  in  the  Exchequer 
Chamber,  but  the  judges  were  equally  divided  on  the  main  point, 
and  by  the  House  of  Lords  the  judgment  of  the  Court  below 
was  affirmed  by  a  majority  of  the  judges,  (Lord  Denman,  Vaughan 
and  Bolland,  dissentientibus)  («),  thereby  deciding  that  a  Sheriff, 
who  seizes  and  sells  the  goods  of  a  bankrupt  under  a  fi.  fa.,  be- 
fore fiat,  but  afler  an  act  of  bankruptcy,  without  notice  of  the 
act  of  bankruptcy,  is  liable  in  trover  to  the  assignees;  so  that 
trover  will  lie  against  him,  whether  he  have  notice  of  the  act  of 
bankruptcy  or  not  (/). 

What  right  he  has  to  take  goods,  &c.  of  one  not  subject  to  the 
bankrupt  laws,  when  the  transfer  took  place  after  the  delivery  of 
the  writ  to  him,  has  already  been  fully  considered  (^). 

These  observations  are  made  with  a  view  of  showing  his  duties 
in  cases  of  bankruptcy  or  insolvency — when  he  should  proceed 
to  sell  and  when  he  should  not — to  whom  he  should  turn  over 
the  proceeds,  to  the  execution  creditor  or  to  the  assignees — and 
also  how  the  property  of  goods  and  chattels  of  persons  not  within 
the  reach  of  the  bankrupt  laws  is  affected  by  a  delivery  of  the 
writ  to  him ;  a  proper  consideration  of  which  will  always  guide 
him  in  his  option  of  calling  for  an  indemnity,  or  applying  to  the 


(a)  Conper  v.  Chitty,  1  Burr.  36; 
Uitchin  v.  Campbell,  3  Wils.  309 ; 
Lazurui  v.  Waithman,  5  Moore,  313  ; 
Potter  V.  Starkie,  4  M.  &  S.  260; 
Wyatt  V.  Bladet,  3  Camp.  396 ;  Lee 
V.  Lopett  15  East,  239;  Price  ▼. 
Htlyar,  4  Biog.  527  ;  Carlisle  v.  Gar^ 
land,  7  Bing.  298 ;  Dillon  v.  Lumley, 
2  B.  &  Ad.  131 ;  e  contrd,  Bailey  t. 
Baning,  1  Lev.  173;  1  Sid.  271; 
Letchmere  v.  Thorogood,  3  Mod.  236 ; 
Cole  V.  Daviet,  Ld.  Raym.  724. 


(b)  2  C.  &  Jenr.  20;  2  Tyrw.  17. 

(c)  9  Bing.  471. 

(d)  10  Bing.  452;  3  Tyrw.  705; 
4  Scott,  587-717  ;  3M.  &  W.  152. 

(e)  The  maxim  "  ignorantia  Juris 
nemiitem  excusat**  seems  a  strange 
maxim  after  cases  like  this. 

(/)  1  Mont.  &  Ayrt.  B.  L.  251 ; 
Henl.  338 ;  and  ante,  p.  330,  ^  here 
executions  in  the  case  of  bankruptcy 
are  fully  considered. 

{g)  Ante,  329. 
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Court  under  the  Interpleader  Act,  as  weU  as  protect  him  from 
expensive  law  suits. 

As  the  pleadings  bear  so  strong  an  analogy  to  those  in  tres-  pieadingt 
pass)  it  is  proposed  briefly  to  refer  to  the  effect  of  the  general 
plea  of  '*  not  guilty,"  and  the  few  decisions  bearing  upon  it. 
"  In  an  action  for  converting  the  plaintiff's  goods,  the  plea  will 
operate  as  a  denial  of  the  conversion  only,  and  not  the  plaintiff's  GeoenJ 
title  to  the  goods  :*'  that  is,  in  denial  of  the  conversion  in  fact  ^^'^®* 
only,  and  not  of  its  legality  or  illegality.  If  the  defendant  pleads 
specially  any  circumstances  which  show  that  no  conversion  has 
in  fact  taken  place^  the  plea  will  be  bad  on  special  demurrer,  as 
amounting  to  the  general  issue  (h).  If  the  property  in  the  goods 
converted  had  ceased  at  the  time  by  any  act  of  his  own,  or  by 
act  and  operation  of  law,  to  be  the  property  of  the  plaintiff  or 
otherwise  intended  to  be  questioned,  a  plea  denying  the  pro- 
perty (t),  or  that  the  property  was  barred  by  the  delivery  of  the 
writ  to  him  as  Sheriff,  and  therefore  that  he  had  a  right  to  seize 
them,  even  in  the  hands  of  a  bond  fide  purchaser,  as  in  the  follow- 
ing case  (A;). 

1st  plea,  not  guilty. 

2d  plea,  not  possessed. 

3d  plea,  And  for  a  further  plea  in  this  behalf,  the  defendants  say  that 
before  and  at  the  time  of  the  delivery  of  the  writ  of  fieri  facias  to  the  de- 
fendants as  hereinafter  mentioned,  and  from  thence  and  at  and  after  the 
said  time,  when,  &c.,  in  the  declaration  mentioned,  the  defendants  were 
Sheriff  of  the  county  of  Middlesex,  and  that  before  and  at  the  time 
of  the  delivery  of  the  said  writ  of  fieri  facias  as  hereinafter  men- 
tioned, to  them  as  such  Sherifi^  the  said  goods  and  chattels  in  the  decla- 
ration mentioned  were  respectively  the  goods  and  chattels  of  one  T.  P. 
C,  and  not  the  goods  and  chattels  of  the  plaintiff;  and  the  defendants 
further  say,  that  whilst  the  property  of  the  said  goods  and  chattels  was 
legally  vested  in  the  said  T.  P.  C.,  to  wit,  on  the  day  of  , 

A.  D.  1839,  one  B,  G.  sued  out  and  prosecuted  out  of  the  Court  of  our 
lady  the  Queen,  before  the  Queen  herself  at  Westminster,  a  certain  writ 


(h)  Tunno  v.  Morris,  2  C.  M.  & 
R.  298. 

(i)  In  Stancliffe  v.  Hardwicke,  2 
C.  M.  &  R.  1,  It  was  decided,  that 
under  the  plea  of  *'  not  guilty  "  the 
defendant  might  show  that  plaintiff 
has  ooly  sonu  property  in  the  goods ; 
see  also  Wright  v.  Lainsout  2  M.  & 
W.  739;   Lewis  v.  Alcock,  3  M.  & 


W.  188;   Vernon  v.  Shipton,  2  M.  & 
W.9. 

(fc)  Cosby  V.  Carroll,  not  yet  re- 
ported. The  third  plea  was  recorded 
in  consequence  of  the  judgment  in 
Samuel  v.  Duke,  ante,  328,  quod  vide, 
where  a  distinction  is  drawn  by  Baron 
Parke  between  the  plea  of  '*  not  pos- 
sessed/'  and  the  third  plea  set  forth  in 
the  teit 
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of  our  lady  the  Qneeiiy  called  a  writ  of  fieri  fadoif  dtreeted  to  the  Sheriff 
of  Middlesex,  whereby  the  said  Sheriff  was  commanded  that  of  the  goods 
and  chattels  of  the  said  P.  C.  in  the  said  Sheriff's  bailiwick,  the  said  She- 
riff should  cause  to  be  levied  £  ,  which  said  writ  was  afterwards  and 
before  the  delivery  thereof  to  the  said  Sheriff,  indorsed  to  levy  £  , 
besides  Sheriff's  poundage,  officers'  fees,  and  all  other  incidental  expenses ; 
and  which  said  writ  afterwards,  and  whilst  the  said  T.  P.  C.  was  stiU  pos- 
sessed of  the  said  goods  and  chattels  in  the  declaration  mentioned,  as  of 
his  own  property,  to  wit,  on  the  day  and  year  aforesaid,  was  delivered  to 
the  defendants  as  such  Sheriff  as  aforesaid,  to  be  executed  in  due  form  of  law : 
and  the  defendants  further  say,  that  because  the  said  T,  P.  C,  after  the 
delivery  of  the  said  writ  ot  jSeri  facias  to  them  as  such  Sheri^  so  to  be 
executed  as  aforesaid,  had  fraudulently,  and  in  order  to  avoid  the  said  writ 
of  fieri  facias,  transferred  the  property  of  the  said  goods  and  chattels  to 
the  plaintiff  by  private  contract,  and  not  in  market  overt,  they  the  de- 
fendants by  virtue  of  the  said  writ,  and  before  the  return  thereof,  to  wit^ 
at  the  said  time  when,  &c.  in  the  declaration  mentioned,  seized  the  said 
goods  and  chattels  in  the  declaration  mentioned,  as  they  lawfully  might 
for  the  cause  aforesaid,  which  is  the  supposed  conversion  m  the  declaration 
mentioned;  and  this  the  defendants  are  ready  to  verify,  &c. 


Sect.  XIV. 

ASSUMPSIT  AND  DEBT. 

What  reme-      A  plaintiff,  when  he  has  issued  and  delivered  a  fi.  fa.  to  the 

dies  plaintiff  gijeriff,  and  goods  are  taken  under  it,  has  a  fourfold  remedy, 
has  against  '  o  »  .» » 

Sheriff  after  either  by  rule  of  Court — by  action  of  debt  (a) — by  account — or 
sale  on  a  fi.  \^y  assumpsit  for  money  had  and  received,  against  him  or  his 

executor. 
A  mere  ^  mere  seizure  will  not  charge  the  Sheriff  in  an  action  for 

seizure  not    money  had  and  received,  for,  until  sale,  the  execution  creditor 

has  no  interest  in  either  the  goods  or  money,  without  which 

this  action  will  never  lie  (6). 
Sheriff's  After  seizure,  and  before  sale,  the  Sheriff  has  a  special  pro- 

interest  in     perty  in  the  goods,  but  the  debtor  has  the  general  property ; 
^izuret    '    "P  *®  ^^^  time,  therefore,  the  debt  is  not  extinguished,  and  the 

judgment  creditor  has  a  security  for  his  debt.     But  after  sale, 

or  payment  of  the  money,  the  Sheriff  becomes  the  debtor,  and 

the  original  debt  is  extinguished  (c). 


(a)  P<rkin«ony.Gt{/brd,  Cro.  Car.  (6)  ThurtUm   v.  MilU,    16  East, 

539;  Hob.  206;  ThurtUm  v.  Mills,      269. 

16  East,  269.  (c)  MwUmd  v.  Fsllait,  8  B.  &  C. 

727. 
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As  before  stated,  in  order  to  maintain  mcmey  had  and  re-  When  mo- 
ceived,  either  the  money  or  the  goods  (the  proceeds  of  which  ^ceived*" 
are  claimed  by  the  plaintiff)  must  originally,  or  at  the  time  of  will  lie. 
the  action  brought,  have  belonged  to  the  pkurUifft  Und  upon  this 
principle  it  was  holden,  that  if  the  Sheriff,  after  having  seized 
goods  under  a  fi«  fa.  at  the  suit  of  A,,  sell  them,  though  irre- 
gularly, under  another  process  at  the  suit  of  and  for  the  benefit 
of  6.,  this  action  cannot  be  supported  by  A.  against  the  She- 

Tiff(d). 

Where  the  Sheriff  in  Michaelmas  term  returned  to  a  writ  of  Sheriff  can- 
fi.  fa.  "goods  in  hand  for  want  of  buyers,  value  unknown."  jt^j.'th^^l 
and  no  further  steps  were  taken  until  Trinity  term  following ;  debt  by  the 
in  the  interim  the  goods  were  seized  under  an  extent  by  the  }j«  pfJJJtjff 
crown :  held,  that  as  the  delay  was  permitted  by  che  plaintiff 
he  could  not  afterwards  fix  the  Sheriff  with  the  payment  of  the 
debt  (e). 

Whether  this  action  will  lie  against  the  Sheriff  before  the 
return  of  the  process  is  still  an  open  question ;  it  seems  to  be 
maintainable  {/),  but  not  before  the  return  day  (g)  of  the  writ. 

The  action  should  not  be  brought  until  after  a  demand  o£  the  When  ac- 
money  has  been  made,  otherwise  the  Court  wiU  stay  proceed-  ^<"'^- 
ings  on  payment  of  the  sum  levied  without  costs  (A),  but  it  is 
not  necessary,  for  the  maintenance  of  the  action,  to  prove  a 
demand  before  action  brought  (t)  ;  if,  however,  upon  sale,  mo-  Demand, 
ney  remains  in  his  hands  beyond  the  debt^  the  defendant  must,  ^h^°  to  be 

made 

according  to  an  old  authority,  demand  it  of  the  Sheriff  before 
action  brought  (/:). 

As  an  act  of  bankruptcy  overreaches  all  intermediate  acts,  so  By  assig- 
as  to  vest  the  property  in  the  assignees  from  the  time  of  the  ^^ 
act  committed,  they  may  either  affirm  or  disaffirm  the  act  of 
any  party  who,  after  the  act  of  bankruptcy,  has  converted  the 
trader's  effects  into  money,  either  by  bringing  an  action  for 
money  had  and  received  to  their  use,  or  by  bringing  trover  (I)  ; 


(d)  16  East,  254,  tuprit,  (h)  Jeferies  v.  Sheppard,  3  B.  & 

<e)  Ruston  v.  Hatfield,  3  B.  &  A.  A.  696  ;  see  also  3  Camp.  347. 

204 ;  Tomlinson  v.  Shynn,  2  B.  &  B.  (i)  DaU  v.  Birch,  3  Camp.  347. 

77  ;  see  also  1  Ch.  Rep.  613  n.  {k)  Noy,  59. 

(/)  Perkituon   v.   Gilford,    Cro.  (l)  Rex  v.  Leitk,  2   Term  Rep. 

Car.  539 ;  S,  C.  Sir  W.  Jones,  430 ;  143 ;  Clarhg  v.  Gilbert,  2  Bing.  N.  C. 

Roll.  Abr.  598, 921 ;  Impey,  164.  343 ',  8  Bing.  43. 

(g)  Morland  v.  Pellatt,  8  B.  &  C. 
727. 
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Anamptit 
or  trover, 
which  pre- 
ferable. 


but  they  mutt  (m)  adopt  assumpsit  if  they  have  afiirmed  and 
recognized  the  wrongful  sale  and  waived  the  original  tort ;  for 
if  they  have  once  affirmed  his  acts  and  treated  him  as  their 
agent,  they  dinnot  afterwards  treat  him  as  a  wrong  doer,  nor 
can  they  affirm  his  acts  in  part  and  avoid  them  as  to  the  rest ; 
but  it  should  be  observed,  that  it  is  in  general  more  advisable 
for  the  assignees  to  proceed  in  trover,  for  if  the  goods  haVe 
been  sold  they  may  recover  in  trover  the  full  value  of  the  goods, 
deducting  the  ordinary  expenses  of  sale,  though  the  sale  may 
not  actually  have  produced  more  than  half  their  worth,  but  in 
assumpsit  the  assignees  can  only  recover  what  the  party  really 
received  (n) ;  again,  as  by  bringing  assumpsit  the  contract  is 
affirmed,  and  they  have  thereby  once  treated  the  transaction 
as  a  contract  of  sale,  they  must  pursue  it  through  all  its  conse- 
quences, one  of  which  is  that  the  party  buying  may  set  oft 
another  debt  owing  to  him  (o),  which  cannot  be  done  in  tro- 
ver (p)  ;  therefore,  to  avoid  a  plea  of  set  off  on  mutual  credit, 
as  the  case  may  be,  the  form  ex  delicto  seems  in  general  pre- 
ferable when  it  can  be  maintained ;  but  it  should  also  be  ob- 
served, that  when  the  ground  of  action  is  assumpsit,  declaring 
in  tort  will  not  render  a  person  liable  who  would  not  have  been 
so  on  his  promise  (g),  nor  will  it  in  general  avoid  the  conse- 
quences of  a  nonjoinder  of  a  party  (r). 


When  he  When  a  Sheriff  claimed  as  of  right,  upon  a  warrant  issued  by 

claims  mo-    |jjjjj  jjj  jjjg  execution  of  his  office,  a  larser  fee  than  he  was  en- 

ney  to  . 

which  he  is  titled  to  by  law,  and  the  attorney  paid  it  in  ignorance  of  the 

not  entitled   Jaw,  it  was  holden  that  the  latter  might  maintain  money  had 

and  received  for  the  excess  paid  above  the  legal  fee,  or  might 

set  off  the  sum  in  an  action  by  the  Sheriff  against  him  (#). 

So  when  a  Sheriff  claims  by  his  return  to  retain  money  to 

which  he  is  not  entitled,  money  had  and  received  will  lie  (t). 


Non  as- 
sumpsit 


Non  assumpsit  in  this  form  of  action  "  operates  as  a  denial. 


i 


(m)  Brewer  v.  Sparrow,  7  B.  &  Cr. 
310. 

^n)  Rex  V.  Leith,  tupriL. 

[o)  Smith  ▼.  Hodson,  4  Term  Bep. 
217 ;  10  East,  378,  418 ;  16  £ast, 
130  i  1  Ch.  PI.  100. 

(p)  Wilkint  V.  Carmichael,  1 
Dougl.  101  ;  Raphael  v.  Birdwood,  5 
Price,  604. 


iq)  1  Ch.  Fl.  100;  and  caaea 
cited,  D.,  6th  edit. 

(r)  Ibid. 

(«)  Dew  V.  Parsont,  2  B.  &  A. 
562  ;  1  Ch.  Rep.  295. 

(t)  Longville  ▼.  Johe$,  1  Stark. 
Rep.  345. 
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both  of  the  receipt  of  the  money  and  the  existence  of  those 
facts  which  make  such  receipt  by  the  defendant  a  receipt  to  the 
use  of  the  plaintiff;'*  this  rule  is  in  itself  so  intelligible  and  so 
easy  of  application  that  it  is  needless  to  dwell  upon  it,  indeed 
it  is  scarcely  possible  to  conceive  a  case  where  the  special  facts 
could  be  recorded  without  their  amounting  to  the  general  issue, 
and  none  seems  yet  to  have  occurred  in  practice  which  has 
stood  the  test  of  a  demurrer  (t^). 

Nunquam  indebitatus  is  not  a  good  plea  in  an  action  of  debt  Nunquaro 
founded  on  the  Sheriff's  return  to  a  fi.  fa.,  for  the  return  is  par- 
cel of  the  record,  and  nunquam  indebitatus  is  no  plea  against 
a  record  (x)  ;  but  if  the  Sheriff  has  made  no  return,  and  debt 
be  brought  against  him  for  the  money  he  has  actually  received, 
then  nunquam  indebitatus  is  a  good  plea ;  for  in  that  case  the 
receipt  of  the  money  for  the  plaintiff's  use  is  the  foundation  of 
the  action,  and  the  record  but  matter  of  inducement;  when 
pleaded  it  has  the  same  operation  as  the  plea  of  non  assumpsit, 
before  explained. 

The  statute  of  limitations  is  not  a  good  plea  in  an  action  of  Statute  of 
debt,  founded  on  the  return,  for  the  reason  above  assigned  (y),  "™*'***°°* 

The  amount  of  damages  or  debt  recoverable  herein,  previous  Damages, 
observations  upon  the  distinction  between  assumpsit  and  trover 
will  sufficiently  elucidate. 


(tt)  Solly  V.  NeUh,  2  Cr.  M.  &  R.  (y)  Cockram  v.   Welby,  2  Mod. 

358.  212;  Freem.  236. 

(x)  Perkinson  v.  Gilford,  Cro.  Car. 
539  ',  2  Saund.  344. 


£  E 
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ACTIONS  BY  HIGH  SHERIFF. 


Section  I. 

ASSUMPSIT  AND  DEBT. 

As  already  stated,  the  Sheriff  at  common  law  has  no  claim 
which  he  can  enforce  hy  action,  therefore  if  he  has  any  claim,  it 
must  he  under  the  provisions  of  some  statute  (a). 

By  the  43  Geo.  3,  c.  46,  "  the  plaintiff  or  plaintiffs  may  also 
levy  the  poundage,  fees  and  expenses  of  the  execution  over  and 
above  the  sum  recovered  by  the  judgment.  Assuming,  however, 
that  the  fees  are  not  levied  by  virtue  of  this  statute,  a  question 
arises  what  remedy  the  Sheriff  has  for  recovery  of  them,  (for  to 
refuse  to  execute  the  writ  till  his  fees  are  paid  is,  after  payment, 
an  indictable  offence) ;  on  the  statute  of  43  Geo.  3,  containing 
no  express  words  as  to  any  remedy  for  fees,  (and,  by  parity  of 
reasoning,  it  would  be  so  on  the  recent  statute  of  Victoria,  there 
being  no  express  words  to  that  effect,)  it  was  holden  that,  by 
implication,  a  right  was  given  to  the  Sheriff  to  demand  the  fees 
mentioned  in  the  statute ;  and,  consequently,  that  he  might,  as 
in  all  cases  where  a  statute  creates  a  .debt  or  duty,  maintain  an 
action  of  debt  for  them  (6) ;  a  similar  construction  was  put  upon 
the  statute  of  28  Elizabeth  (c)  ;  his  remedy  then  is  by  action  of 
debt  (d) ;  or  he  may  maintain  assumpsit  upon  an  express  promise. 
There  is  an  authority  of  Lord  Kenyon  (e)  for  saying,  that  a 
SherifTs  officer  may,  when  there  is  an  express  promise,  maintain 
an  actiop  for  fees  in  his  own  name,  but  this  seems  to  require 
some  qualification,  notwithstanding  it  is  in  some  measure  counte- 
nanced by  a  precedent  of  one  of  the  most  eminent  lawyers  of 

(a)  Antt,  p.  381.  1212 ;  aee  also  1  Salk.  209;  1  Rol. 

(b)  Moore,  853,  pi.  1166 ;  Latch.      698, 1.  35. 

19 ;  Salk.  331 ;  Palm.  400.  (d)  Mo.  468  ;  Cro.  Eliz.  654. 

(e)  Tyson  v.  Park$,  2  Ld.  Raym.  (e)   Ormerod  v.  Foikett,    Peake*s 

Add.  Ca.  77. 
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our  day,  Mr.  Chitty  (/).  The  authorities  in  banc  do  not,  it  is 
submitted,  go  so  far  as  the  one  at  nisi  prius,  they  merely  establish 
this  proposition,  that  a  SherifTs  officer  employed  by  an  attorney 
to  execute  writs,  may  maintain  an  action  against  him,  not  for 
fees  qiid  fees,  but  for  the  remuneration  usually  allowed  on  such 
occasions  {h) ;  and  this  is  in  strict  accordance  with  the  principles 
of  law ;  for  that  A.  should  be  employed  by  B.,  and  not  entitled 
to  a  reasonable  remuneration  for  his  services,  would  be  most 
unjust.  The  term  bound  bailiff  is  perhaps  not  proper,  for  when 
one  who  happens  to  be  a  bound  bailiff  is  employed  by  the  plaintiff 
or  his  attorney,  he  is  not,  in  such  employment,  a  bound  bailiff, 
but  a  special  bailiff,  being,  pro  hdc  vice,  the  servant  of  the  plain- 
tiff or  his  attorney,  as  the  case  may  be,  and  not  the  servant  of 
the  Sheriff;  and  his  accidentaliy  being  a  bound  bailiff  is  a 
matter  wholly  irrelevant  and  unimportant. 


Section  II. 

TROVER  AND  TRESPASS. 

As  any  one  having  a  special  property  in  goods  may  support 
trover  against  a  wrong-doer,  so  may  a  Sheriff  for  goods  seized 
under  a  fi.  fa.,  provided  they  are  at  the  time  of  the  conversion 
in  his  actual  possession ;  if  he  abandons  possession,  the  property 
and  possession  revert  back  to  the  original  owner  (a).  Note. — 
When  the  Sheriff  returns  "  nulla  bona,"  and  there  is  a  recovery 
against  him  for  his  false  return,  that  vests  no  property  in  him, 
but  it  remains  vested  in  the  party  as  before,  and  they  are  liable 
to  any  subsequent  execution  for  his  debt  (6). 

So  he  may  support  trespass  for  an  injury  done  while  he  re- 
mained in  actual  possession. 

(/)  2  Ch.  Fl.  52,  6th  edit.  Saund.  47  ;  Blades  v.  ArundaU,  1  M. 

(g)  Foster  v.  Bldkelock,  5  B.  &  Cr.  &  S.  71 1. 

328 ;  see  also  Toumsend  v.  Carpenter,  (b)  2  Vern.  239. 

2  Car.  &  P.   118  ;  and  Bramwell  v.  (c)  2  Saund.  47  ;  1  M.  &  S.  711 ; 

Pinnock,  7  B.  &  Cr.  636.  see  1  D.  &  R.  307 ;  2  Id.  755  ;  1  Ch. 

(a)  1  Vcntr.  52 ;  6  Mod.  292 ;  2  PI.  170. 
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Section  III. 

ON  SECURITIES  FOR  MONEY  SEIZED  UNDER  A  FI.  FA. 

(1  &2  Vict  Clio.) 

It  is  next  proposed  to  consider  actions  hy  High  Sheriff, 
brought  upon  promissory  notes,  bills  of  exchange,  &c.,  seized 
by  him  under  a  fi.  fa.  by  virtue  of  the  twelfth  section  of  the 
above-mentioned  statute  (a),  which  enacts, 

Power  to  "  T\iBi  by  virtue  of  any  writ  of  fieri  facias  to  be  sued  out  of  any  wipe- 

seize  pro-  ^o'  ^^  inferior  Court  after  the  time  appointed  for  the  commencement  of 
missory  this  Act,  or  any  precept  in  pursuance  thereof,  the  Sheriff  or  other  officer 
notes,  bills,  having  the  execution  thereof  may  and  shall  seize  and  take  any  money 
&c.  or  bank  notes  (whether  of  the  governor  and  company  of  the  Bank  of 

England,  or  of  any  other  bank  or  bankers,)  and  any  chequeSj  bills  of  ejp- 
changCj  promissory  notes,  bonds,  specialties  or  other  securities  for  money, 
belonging  to  the  person  against  whose  effects  such  writ  of  fieri  facias  shall 
be  sued  out ;  and  may  and  shall  pay  or  deliver  to  the  party  suing  out 
such  execution  any  money  or  bank  notes  which  shall  be  so  seized,  or 
a  sufficient  part  thereof,  and  may  and  shall  hold  any  such  cheques,  bills 
of  exchange,  promissory  notes,  bonds,  specialties,  or  other  securities  for 
money,  as  a  security  or  securities  for  the  amount  by  such  writ  of  fieri 
facias  directed  to  be  levied,  or  so  much  thereof  as  shall  not  have  been 
To  sue  for     otherwise  levied  and  raised  ;  and  may  sue  in  the  name  of  such  Sheriff  or 
amount  se-    other  officer  for  the  recovery  of  the  sum  or  sums  secured  thereby,  if  and 
cured  by       when  the  time  of  payment  thereof  shall  have  arrived :  and  that  the  pay- 
bills  of  ex-    ment  to  such  Sheriff  or  other  officer  by  the  party  liable  on  any  such 
change  and    cheque,  bill  of  exchange,  promissory  note,  bond,  specialty  or  other  se- 
other  secu-    curity,  toith  or  without  suit,  or  the  recovery  and  levying  execution  against 
nties.  ^}jg  party  so  liable,  shall  discharge  him  to  the  extent  of  such  payment  or 

of  such  recovery  and  levy  in  execution  as  the  case  may  be,  fVom  his 
liability  on  any  such  cheque,  bill  of  exchange,  promissorv  note,  bond, 
specialty  or  other  security,  and  such  Sheriff  or  other  offieer  may  and 
shall  pay  over  to  the  party  suing  out  such  writ  the  money  so  to  be  re- 
covered, or  such  part  thereof  as  shall  be  sufficient  to  discharge  the  amount 
by  such  writ  directed  to  be  levied ;  and  if,  after  satisfaction  of  the  amount 
so  to  be  levied,  together  with  Sheriff's  poundage  and  expenses,  any  sur- 
plus shall  remain  m  the  hands  of  such  Sheriff  or  other  officer,  the  same 
shall  be  paid  to  the  party  against  whom  such  writ  shall  be  so  issued. 
Proviso  as    provided  that  no  such  Sheriff  or  other  officer  shall  be  bound  to  sue  any 
to  indem-     party  liable  upon  any  such  cheque,  bill  of  exchange,  promissory  note, 
nity  to  bond,  specialty,  or  other  security,  unless  the  party  suing  out  such  execu- 

Sheriif.  tion  shall  enter  into  a  bond,  with  two  sufficient  sureties,  for  indemnifying 
him  from  all  costs  and  expenses  to  be  incurred  in  the  prosecution  of  sucti 
action,  or  to  which  he  may  become  liable  in  consequence  thereof,  the 
expense  of  such  bond  to  be  deducted  out  of  any  money  to  be  recovered 
in  such  action." 

(a)  Ante,  328. 
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Bond  of  Indemnity. 

Know  all  men  by  these  presents  that  we  G.  A.  of  ,  G.  P. 

of  ,  and  C.  W.  of  ,  in  the  county  of  ir.,  are  held  and  firmly 

bound  to  Sir  G.  M.,  Bart.,  of  ,  High  Sheriff  of  the  said  county, 

in  the  sum  of  £  ,  to  be  paid  to  the  said  Sir  G.  M,  Bart.,  or  to 

his  certain  attorney,  executors,  administrators,  or  assigns,  for  which  pay- 
ment, to  be  well  and  truly  made,  we  bind  ourselves  and  each  of  us  our 
and  each  of  our  heirs,  executors,  and  administrators,  and  every  of  them, 
jointly  and  severally,  firmly  by  these  presents  sealed  with  our  seals,  and 
dated  this,  &c. 

Whereas  the  above-named  Sir  G.  M,,  Bart,  as  Sheriff  of  the  county 
of  ,  by  virtue  of  her  Majesty's  writ  oi  feri  facias  to  him  directed, 

against  the  goods,  chattels,  moneys,  bank  notes,  cheques,  bills  of  ex- 
change, promissory  notes,  bonds,  specialties,  and  other  securities  for 
money  of  one  J.  JB.  issued  at  the  suit  of  the  said  G.  A.  out  of  her  Ma- 
jesty's Court  of  Queen's  Bench,  hath  seized  and  taken  in  execution  a 
certain  promissory  note  of  the  said  J.  B, ;  and  whereas  the  said  G.  A. 
hath  applied  to  the  said  Sheriff  and  requested  him  to  sue  the  maker  of 
the  said  note  for  the  recovery  of  the  amount  thereof,  which  the  said 
G.  M.,  Bart,  has  consented  to  do  upon  being  indemnified  for  so  doing. 

Now  the  condition  of  the  above-written  obligation  is  such,  that  if 
the  above-bounden  G.  A.,  G.  P.,  and  C  W.,  or  any  of  them,  their  or 
any  of  their  heirs,  executors,  or  administrators,  do  and  shall  from  time  to 
time,  and  at  all  times  hereafter,  well  and  sufiiciendy  indemnify  the 
said  Sir  G.  M.,  Bart.,  from  all  costs  and  expenses  to  be  incurred  in  the 
prosecution  of  such  action,  or  to  which  he  may  become  liable  in  conse- 
quence thereof,  then  that  the  above-  written  obligation  to  be  void,  other- 
wise to  stand  and  remain  in  full  force,  vigour,  and  effect. 

Signed,  sealed,  and  deli- "%  G.A.(l,  s.) 

veried  in  the  presence  >  G.  P.  (l.  s.) 

of  me .  )  C  W,  (l.  s.) 

Declaration. 

In  the  Queen's  Bench. 

The  day  of  ,  a.  n.  1839. 

Westmorland  )  A,  P.,  Sheriff  of  the  county  of  W.,  (the  plaintiff  in  this 
to  wit.  5  suit  according  to  the  form  of  the  statute  in  such  case 
made  and  provided)  by  J.  A.,  his  attorney,  complains  of  G.  W.  the  de- 
fendant in  this  suit,  who  has  been  summoned  to  answer  the  said  A.  P.,  as 
Sheriff  as  aforesaid,  in  an  action  on  promises.  For  that  whereas  the  de- 
fendant on  the  day  of  ,  a.  d.  1 S39,  made  his  promissory  note 
in  writing,  and  thereby  promised  to  pay  to  one  /.  P.  £]  00  three  months 
after  the  date  thereof,  which  period  had  elapsed  before  the  commencement 
of  this  suit,  and  then  delivered  the  said  note  to  the  said  J.  P.  and  pro- 
mised the  said  J,  P.  to  pay  him  the  same  according  to  the  tenor  and  effect 
thereof:  And  the  plaintiff  further  saith,  that  heretofore  (6)  and  before  the 
commencement  of  this  suit,  to  wit,  on  the  day  of  ,  in  the 


(6)  This  probably  accordiDg  to  the  is,  as  far  as  can  be  ascertained,  the 

usual  forms  of  pleading  should  have  first  precedent  under  the  new  statute, 

preceded,  but  as  a  general  precedent  — nihil  simnl  inventum  est  et  perfect 

this  will  be  found  more  correct :    it  turn  ! 
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year  aforesaid,  one  G.  P.  in  the  Court  of  our  lady  the  Queen,  hefore  the 
Queen  herself,  by  the  consideration  and  judgment  of  the  same  Court,  re- 
covered against  the  said  J.  B.  a  certain  debt  of  £  ,  and  also 
costs,  which  in  and  by  the  same  Court  were  adjudged  to  the  said  O.  P. 
and  with  his  assent  for  his  damages  which  he  bad  sustained,  as  well  by 
the  occasion  of  the  detaining  of  the  said  debt  as  for  his  costs  and  cliarges 
by  him  about  his  suit  in  that  behalf  expended,  whereof  the  said  J.  B. 
was  convicted  as  by  the  record  and  proceedings  thereof  still  remaining  iu 
the  same  Court  of  our  lady  the  Queen,  before  the  Queen  herself,  at  West- 
minster aforesaid,  wiU  more  fully  and  at  large  appear :  And  the  plaintiff 
further  saith,  that  the  said  judgment  being  in  full  force,  and  the  debt  and 
damages  remaining  unpaid  and  unsatisfied,  the  said  G.  P.  on  the 
day  of  ,  A.  D.  1839,  for  the  obtaining  of  satis&ction  thereof,  sued 
and  prosecuted  out  of  the  said  Court  of  our  said  lady  the  Queen,  before  the 
Queen  herself,  at  Westminster  aforesaid,  a  certain  writ  of  our  said  lady 
the  Queen  called  a  Jieri  facUu,  directed  to  the  Sheriff  of  W.,  by  which 
said  writ  our  lady  the  Queen  commanded  the  said  Sheriff  that  of  the 
goods,  chattels,  money,  banknotes,  cheques,  bills  of  exchange,  promissory 
notes,  bonds,  specialties,  and  other  securities  for  money  of  the  said  J.  JB. 
in  the  said  SherifTs  bailiwick,  he  should  cause  to  be  levied  the  debt  and 
damages  aforesaid,  and  that  he  should  have  that  money  before  our  said 
lady  the  Queen  at  Westminster  aforesaid  immediately  after  the  execution 
thereof,  to  render  to  the  said  G.  P.  for  his  debt  and  dkroages  as  aforesaid; 
and  that  the  said  Sheriff  should  have  there  then  that  writ,  which  said  writ 
afterwards  and  before  the  delivery  thereof  to  the  plaintiff  as  such  Sheriff 
as  hereinafter  mentioned,  to  wit,  on  the  day  of  ,  in  the  year 
aforesaid,  was  duly  indorsed  with  a  direction  for  the  said  Sheriff  to  levy 
£  ,  besides  Sheriff's  poundage,  ofiScer's  fees,  and  all  other  incidental 
expenses,  and  which  said  writ,  so  indorsed,  afterwards  and  before  the  said 
execution  thereof,  to  wit,  on  the  day  and  year  last  aforesaid,  was  delivered  to 
the  plaintiff,  who  then  and  from  thence  until  and  at  and  after  the  execution 
of  the  said  writ  was,  and  from  thence  hitherto  hath  been,  and  still  is  Sheriff 
of  the  said  county  of  W.,  to  be  executed  in  due  form  of  law,  by  virtue  of 
which  said  writ  the  plaintiff,  as  such  Sheriff  as  aforesaid,  afterwards,  to  wit, 
on  the  day  and  year  last  aforesaid,  and  within  his  bailiwick,  as  such  Sheriff) 
seized  and  took  in  execution  the  said  promissory  note  above  mentioned, 
of  all  which  premises  the  defendant  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid  had  notice :  Yet  the  defendant  hath  disregarded  his  promise 
and  hath  not  paid  the  sum  of  £100  in  the  said  note  mentioned,  or  any 
part  thereof,  to  the  said  J.  B.  before  the  same  was  so  seized  and  taken  in 
execution  as  aforesaid,  or  to  the  plaintiff  as  such  Sheriff  as  aforesaid,  since 
the  same  was  so  seized  and  taken  in  execution :  To  the  damage  of  the 
plaintiff  as  Sheriff  as  aforesaid  of  £  ,  and  thereupon  according  to  the 
form  of  the  statute  in  such  case  made  and  provided  he  brings  suit,  &c. 

Pleas.  With  regard  to  a  defence  to  an  action  of  this  kind  little  need 

be  said,  for  it  is  quite  clear  that  whatever  pleas  might  have  been 
pleaded  to  an  action  brought  upon  the  instrument  by  the  original 
creditor  may  be  pleaded  herein  ;  add  however,  that  the  defend- 
ant may  deny  any  other  material  averment  on  the  face  of  the 
declaration,  as  to  the  issuing  of  the  writ,  seizure,  &c.  &c. 
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Upon  recovery  of  the  amount  of  the  security  it  will  be  seen  How 

on  reference  to  the  twelfth  section  of  the  act(c)  what  the  Sheriff  f™®""**^! 

^  '  ftecuiity  to 

must  do  with  it :  namely,  to  pay  over  the  whole  or  so  much  as  be  disposed 
will  satisfy  the  debt  of  the  execution  creditor,  and  if  any  surplus  °^' 
remains  after  payment  of  the  debt,  together  with  his  poundage 
and  expenses,  it  must  be  paid  over  to  the  party  against  whom 
such  writ  shall  be  so  issued. 

(c)  Anit,  p.  420, 328. 


(     424     ) 


CHAPTER  VII. 

CONSERVATOR  PACIS. 


Under  this  division  of  the  Sheriff's  duties,  (it  being  of  little 
practical  importance,  seldom  or  never  being  called  into  action,) 
it  is  proposed  simply  to  quote  the  language  of  Hawkins  there- 
on (a) :  "  every  Sheriff  (says  he)  is  a  principal  conservator 
of  the  peace  within  his  county,  and  may,  without  doubt,  ex 
officio  award  process  of  the  peace  and  take  surety  for  it.  And 
it  seems  the  better  opinion  that  the  surety  so  taken  by  him  is 
by  the  common  law  looked  on  as  a  recognizance  or  matter  of 
record,  and  not  as  a  common  obligation  or  matter  in  pais  only ; 
for  that  it  is  taken  by  him  by  virtue  of  the  Queen's  commission, 
by  which  he  is  entrusted  with  the  custody  of  the  county,  and 
consequently  by  it  has  an  implied  power  of  keeping  the  peace 
within  such  county ;  and  it  is  a  general  rule,  that  whatsoever 
is  done  by  virtue  of  the  Queen's  commission  ought  to  be  taken 
as  a  matter  of  record." 
Cannot  act  But  although  virtute  officii  a  conservator  of  the  peace,  yet  it 
ai  a  magift-  fg  declared  "  that  all  and  every  acts  to  be  done  by  any  Sheriff, 
by  authority  of  any  commission  of  the  peace  during  the  time  of 
his  Sheriffwick,  shall  be  void."  Note, — When  he  is  out  of  ofHce 
he  may  act  by  force  of  the  same  commission  (6). 

(a)  2  Hawk.  P.  C.  c.  8.    See  also  Dalt  c.  11.  (6)  Dalt.  27. 


(     425     ) 


CHAPTER  VIII. 


SHERIFFS  ACCOUNTS. 


The  statute  of  3  &  4  Will.  4,  c.  99,  (29th  August,  1833,)  is  so 
clear  and  intelligible  as  to  the  time,  place,  and  mode  of  auditing 
and  passing  accounts,  that  it  is  needless  to  do  more  than  set 
out  so  much  thereof  as  bears  immediately  upon  the  subject  now 
under  consideration. 

*< '  Whereas  the  appointment  of  Sheriffs,  and  the  audit  and 
passing  of  their  accounts  in  the  Court  of  Exchequer,  are  at- 
tended with  unnecessary  expense,  delay,  and  trouble ;'  for  re- 
medy whereof  be  it  enacted  by  the  King's  most  excellent  Ma- 
jesty, by  and  with  the  advice  and  consent  of  the  lords  spiritual 
and  temporal,  and  commons,  in  this  present  parliament  assem- 
bled, and  by  the  authority  of  the  same,  that  so  much  of  an  act  Repeal  of 
passed  in  the  third  year  of  the  reign  of  his  Majesty  King  George  PJ*^'  °^  ^ 
the  First,  intituled.  An  Act  for  the  better  regulating  the  Office  is,  and  of 
of  Sheriffs  J  and  for  ascertaining  their  Fees,  and  the  Fees  for  suing  ^  ^^^' '» 
oui  their  Patents  and  parsing  their  Accounts,  as  entitles  and 
authorises  certain  officers  therein  and  in  the  schedule  thereto 
mentioned  to  demand,  take,  and  receive  the  fees  named  in  the 
said  schedule,  and  also  the  said  schedule,  and  also  an  act  passed 
in  the  said  third  year  of  the  reign  of  his  Majesty  King  George 
the  First,  intituled,  An  Act  for  better  enabling  Sheriffs  to  sue  out 
their  Patents  and  pass  their  Accounts,  be  and  the  same  are  hereby 
repealed. 

"  2.  And  be  it  further  enacted,  that  from  and  after  the  pass-  SheriiFs  not 

ine  of  this  Act  it  shall  not  be  necessary  for  any  Sheriff  or  She-  *°  ^"®  °"^ 
°  .  .  patent  or 

riffs  of  any  county,  city,  or  town  in  England  or  Wales  to  sue  pass  ac- 
out  any  patent  or  writ  of  assistance,  or  to  make  or  pay  proffers,  2*"°.'*  *° 
nor  shall  any  bailiff  or  bailiffs  of  liberties  in  England  or  Wales 
be  required  to  make  or  pay  any  proffers,  nor  shall  he  or  they 
have  any  day  of  prefixion,  or  be  apposed,  or  take  any  oath  or 
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oatbs  before  the  cnrsitor  baron  to  account,  or  account^  or  be 

cast  out  of  Court,  as  now  or  heretofore  in  use  in  his  Majesty's 

Court  of  Exchequer ;  any  law,  statute,  or  usage  to  the  contrary 

notwithstanding." 

Sheriff's  ac-  "  ^-  ^"^  ^  ^^  further  enacted,  that  the  accounts  of  the  present  and 
counts  to  be  future  Sheriffs  of  counties,  cities,  and  towns  within  England,  (except  the 
aadited  by  counties  palatine  of  Chester,  Lancaster,  and  Durham,)  shall  from  and 
commis-  after  the  passing  of  this  Act  be  examined  and  audited  by  the  coramis- 
siooers  for  sionera  appointed  or  to  be  appointed  for  auditing  public  accounts  under 
auditing  and  by  vutue  of  the  three  several  acts  herein-after  next  mentioned ; 
public  ac-  ^tbat  is  to  say,)  an  act  passed  in  the  twenty-fifth  year  of  the  reign  of  his 
counts.  late  Majesty  King  George  the  Third,  intituled  An  Act  for  better  examin- 

25  Geo.  3,  ing  and  auditing  the  Public  Accounts  of  this  Kingdom ;  an  act  passed 
c.  52.  in  the  forty-sixth  year  of  the  reign  of  his  said  late  Majesty  King  Geoige 

46  Geo.  3,  the  Third,  intituled  An  Act  for  making  more  effectual  Provisionfor  the 
c.  141.  more  speedy  and  regular  lamination  and  Audit  of  the  Public  Accounts 

of  this  Kingdom  ;  and  an  act  passed  in  the  first  and  second  years  of  the 
1  &  2  Geo.   reign  of  his  late  Majesty  King  Geoige  the  Fourth,  intituled  An  Act  to 
4,  c.  121.      alter  and  abolish  certain  Forms  of  Proceedings  in  the  Exchequer  and 
Audit  Office  relative  to  Public  Accountants^  and  for  making  further  Pro- 
visions for  the  Purpose  qffaciUtating  and  expediting  the  passing  of  Public 
Accounts  in  Great  Britain ;  and  to  render  perpetual  and  amend  an  Act 
passed  in  the  fifty  fourth  Year  of  his  late  Majesty,  for  the  effectual  Exa- 
fnination  of  the  Accounts  of  certain  Colonial  Kevenues ;  and  all  the  powers 
and  provisions  now  in  force  of  the  same  acts  shall  extend  and  be  appli- 
cable to  the  examination,  audit,  and  discharge  of  the  accounts  of  such 
Sheriffs  by  the  said  commissioners  (so  far  as  those  powers  and  provisions 
are  applicable  thereto,  and  are  not  varied  by  this  Act). 
Sheriffs  go-        '<  9.  And  be  it  fiirther  enacted,  that  every  person  and  persons  who 
ing  out  of      now  are  or  who  hereafter  shall  be  Sheriff  or  Sheriffs  of  any  county,  city, 
office  (ez-      or  town  within  England,  (except  the  said  counties  palatine  of  Chester, 
cept  those      Lancaster,  and  Durham,)  shall  within  two  calendar  months  next  after 
of  Chester,    ^^  expiration  of  his  or  their  office,  or  in  case  of  the  death  of  any  Sheriff 
<?^n'**''     ^^  Sheriffs  the  Under-sheriff  by  him  or  them  appointed  shall  within  two 
and  Dur-      calendar  months  next  after  the  death  of  such  Sheriff  or  SherifBi,  transmit 
transmirac-  ^  ^^  *^^^  commissioners  for  auditing  public  accounts  a  just  and  true 
counts  to       account,  under  his  or  their  hand  or  hanas,  of  all  sums  received  by  such 
.commis-        Sheriff  or  Sheriffs  to  or  for  the  use  of  his  Majesty,  and  of  all  sums  paid 
sioners.         cr  claimed  by  him  or  them,  or  on  his  or  their  behalf  (save  such  sums  as 
are  or  have  been  usually  inserted  and  allowed  in  the  bill  of  cravings), 
with  all  such  particulars  as  shall  be  needful  to  explain  the  same :  Pro- 
vided always,  that  such  Undei^heriff  shall  not  be  personally  responsible 
for  any  sum  or  sums  received  by  such  deceased  Sheriff  but  that  tne  same 
sliall  be  answered  by  the  representatives  of  the  said  deceased  Sheriff,  or 
SherlflP  of       otherwise  in  due  course  of  law :    Provided  always,  that  the  Sheriff  of 
Westmore-    Westmoreland  shall  yearly,  within  two  calendar  months  next  after  the 
land  to         first  day  of  January  in  every  year,  transmit  or  cause  to  be  transmitted  to 
transmit        the  said  commissioners  for  auditing  the  public  accounts  a  like  account 
like  ac-  under  his  hand,  or  the  hand  of  his  Under-sheriff,  of  all  sums  paid  by  him 

counts  to  or  for  the  use  of  his  Majesty  within  or  during  the  year  of  our  Lord 

yearly.  ^^^^  preceding,  and  of  all  sums  paid  or  claimed  by  him  or  on  his  behalf 

during  the  same  period  (save  sucn  sums  as  are  or  have  been  usually  in- 
sorted  in  the  bill  of  cravings),  with  all  such  particulars  as  shall  be  need- 
ful to  explain  the  same. 
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"  10.  And  be  it  further  enacted,  that  in  case  it  shall  be  necessary  far  The  oatb  or 
any  such  Sheriff  or  Sherifis,  or  his  or  their  Under-sheriff,  to  make  oath  or  affidavit  of 
amdavit  to  any  such  account,  or  any  article,  matter,  or  thing  relating  Sheriff  may 
thereto,  such  oath  or  affidavit,  except  when  the  said  comraissioners  shall  ^  taken  be- 
require  his  or  their  personal  examination  before  them,  shall  and  may  be  ^^'^  ^  j^dge, 
sworn  before  any  of  the  judges  of  his  Majesty's  superior  courts  of  record  ^P*""*"" 
at  Westminster,  or  before  any  commissioner  for  taking  affidavits  in  any  maotstrate 
of  the  same  Courts,  or  before  any  master  or  master  extraordinary  in  the       ^ 
High  Court  of  Chancery,  or  before  any  of  his  Majesty's  justices  of  the 
peace. 

"11.  And  be  it  further  enacted,  that  the  claim  of  every  Sheriff  or  She-  Billofcrav- 
rifis  for  certain  allowances  usually  called  the  bill  of  cravings  shall,  from  ings  to  be 
and  after  the  passing  of  this  Act,  be  preferred  to  the  lord  high  treasurer  settled  by 
or  the  commissioners  of  his  Majesty's  treasury  for  the  time  being,  who,  *he  trea- 
or  any  three  or  more  of  whom,  shall  and  may  grant  a  warrant  for  the  al-  "^T* 
lowance  of  the  same  in  the  account  of  such  Sheriff  or  Sheriff,  or  for  the 
payment  of  such  sum  or  siuns  of  money  in  respect  thereof  as  they  shall 
think  reasonable  in  that  behalf. 

''  12.  And  whereas  the  present  mode  of  managing  and  col-  Quit  rents, 

lectinff  certain  quit  rents  and  vicecomital  or  viscontiel  rents  due  ^^'}^  }'f 
,  ,  ,  received  by 

to  his  Majesty,  and  the  present  mode  of  accounting  for  and  pay-  commis. 
ing  post-fines  on  alienation  of  lands  and  other  hereditaments,  ^^^^^  f 
have  been  found  disadvantageous  to  the  public  service,  and  in-  rests,  and 
convenient  and  troublesome  to  Sheriffs ;  for  remedy  whereof  be  **"<!  **" 
it  enacted,  that  from  and  afler  the  tenth  day  of  October  next  no 
Sheriff  or  Sheriffs  shall  receive  or  shall  be  chargeable  w|th  the 
collection  and  receipt  of  quit  rents,  vicecomital  or  viscontiel 
rents,  and  other  rates  and  payments  issuing  out  of  or  payable  to 
his  Majesty  in  respect  of  any  honors,  manors,  lands,  tenements, 
or  hereditaments  in  England  or  Wales,  but  the  same  (except 
such  as  shall  be  released  pursuant  to  the  provision  next  herein- 
after contained)  shall  hereafter  be  considered  as  part  and  parcel 
of  the  land  revenue  of  the  crown,  and  shall  be  under  the  care, 
management,  and  direction  of  his  Majesty's  commissioners  of 
woods,  forests,  and  land  revenue,  who  shall  have  and  exercise 
the  same  powers  and  authorities  for  collecting  and  enforcing  the 
payment  thereof  as  are  given  to  or  vested  in  them  for  collecting 
and  enforcing  payment  of  any  other  part  of  his  Majesty's  land 
revenue  by  any  act  or  acts  now  in  force  concerning  the  same. 

**  13.  And  whereas  many  of  the  said  rents  are  very  ancient,  power  to 
and  have  become  obsolete,  and  it  is  not  known  out  of  or  from  treasury  to 
what  hereditaments  and  premises  the  same  are  issuing  and  pay-  ^^^  „q^^ 
able,  so  that  payment  thereof  cannot  be  enforced ;  be  it  there- 
fore enacted,  that  it  shall  be  lawful  for  the  lord  high  treasurer 
or  the  commissioners  of  his  Majesty's  treasury,  and  he  and  they 


4^8  SH£BIFF*8  ACCOUNTS. 

are  hereby  empowered,  by  warrant  under  his  or  their  hands,  to 
remit,  release,  and  discharge  all  or  any  of  the  same  rents,  and 
the  arrears  thereof,  or  any  part  thereof. 
Certain  ''  14.  And  be  it  further  enaeted,  that  so  much  of  an  act  passed 

parts  of  32    jj^  ^j^g  thirty-second  year  of  the  reign  of  his  Majesty  King  George 
14,  re-'         the  Second,  intituled  An  Act  for  the  more  regular  and  easy  col* 
pealed.         lectingi  accounting  for,  and  paying  of  post-fines,  which  shall  be 
due  to  the  crown,  and  for  the  ease  of  Sheriffs  in  respect  of  the  same, 
as  requires  the  receiver  of  pre-fines  at  the  Alienation  Office  to 
become  bound  by  recognizance  to  pay,  or  to  pay  to  any  SheriiF 
on  producing  his  quietus,  the  sum  total  of  the  post- fines  men- 
tioned in  such  quietus,  and  as  requires  such  receiver  to  become 
in  like  manner  bound  to  pay,  or  to  pay  unto  all  and  every  the 
lords  of  liberties,  proprietors  and  grantees  of  post-fines  under 
the  crown,  or  to  their  lawful  bailiffs  or  attorney,  on  producing 
the  respective  schedules  of  the  foreign  apposer  or  clerk  of  the 
estreats  of  the  Court  of  Exchequer,  the  sums  of  money  in  such 
schedules  contained,  be  and  the  same  is  hereby  repealed. 
Sheriffs  not       "  15,  And  be  it  further  enacted,  that  no  SherifTor  Sherifis  of 
*°  ^®  any  county,  city,  or  town  within  England  and  Wales  shall  from 

with  pre-      henceforth  receive  or  be  charged  or  chargeable  with  any  fine  or 
fines  or  post-  fines,  usually  called  pre-fines  and  post-fines,  payable  on  alienation 
of  lands  or  other  hereditaments,  but  the  same  fines  shall  be  received 
by  the  said  receiver  general  of  alienation  fines,  who  shall  pay  and 
apply  the  same  to  such  person  or  persons,  in  such  sums,  and  in 
such  manner  as  the  lord  high  treasurer  or  the  commissioners  of  his 
Majesty's  treasury  shall,  by  warrant  under  his  or  their  hands, 
order  or  direct,  except  as  to  any  such  fine  or  fines,  sum  or  sums 
of  money,  as  shall  or  may  be  ordered  to  be  paid  by  any  order  of 
his  Majesty's  Court  of  Exchequer  in  pursuance  of  the  provision 
hereinafter  contained. 
Not  to  ex-         **  16.  Provided  always,  and  be  it  further  enacted,  that  nothing 
tend  to  the    jjgygjn  contained  shall  extend  to  the  pre-fines  and  post-fines 
latioe  of       arising  within  the  county  palatine  of  Lancaster,  which  last-men- 
Lancaster,     tioned  pre-fines  and  post- fines  shall  be  received  and  accounted 

_     .  for  in  like  manner  as  hath  heretofore  been  accustomed, 

xveceiver 

general  to  ''17.  And  be  it  further  enacted,  that  for  the  better  informa- 

keep  books  tion  of  all  persons  interested  in  or  who  may  claim  title  to  the 

of  inspec-  ^^^^  ^^^^  before  mentioned,  or  any  of  them,  the  receiver  general 

tion  to  per-  of  alienation  fines  shall  provide  and  keep  books,  in  which  he 

titled  shall,  in  the  English  language,  in  a  common  and  legible  hand 
to  fines. 
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and  character,  and  as  to  sums  and  dates  in  words  at  length,  enter 
and  keep  a  true  and  full  account  of  every  pre  and  post-fine 
received  by  him,  and  in  what  town,  parish,  or  place  the  premises 
are  situate  in  respect  of  which  the  same  fine  or  fines  shall  have 
been  paid  or  received ;  all  which  books  shall  at  all  seasonable 
times  be  open  to  the  inspection  and  examination  of  all  and  every 
body  corporate  or  politic,  person  and  persons,  claiming  to  be 
entitled  to  or  interested  in  the  same  fines  or  any  of  them,  and 
his  and  their  bailiff  or  bailiffs,  agent  or  agents. 

"  18.  And  be  it  further  enacted,  that  it  shall  be  lawful  for  the  Treasury 

lord  high  treasurer  or  any  three  of  the  commissioners  of  his  "^^  °'^^®f 
®  •'  1       1  •  .  payment  to 

Majesty's  treasury,  by  warrant  under  his  or  their  hand,  from  parties  en- 
time  to  time  to  order  and  direct  the  said  receiver  general  to  pay  *^*^*^* 
such  of  the  same  fines,  or  any  of  them,  or  any  part  thereof,  to 
any  body  politic  or  corporate,  person  or  persons,  entitled  to  the 
same,  or  to  his,  her,  or  their  bailiff  or  bailiffs,  agent  or  agents : 
provided  always,  that  notwithstanding  such  payment,  any  body 
politic  or  corporate,  person  or  persons  aggrieved  thereby,  shall 
and  may  apply  by  petition  in  the  manner  hereinafler  mentioned 
against  the  party  or  parties  to  whom  such  payment  shall  have 
been  made,  to  restore  or  refund  the  sums  by  him  or  them  so  re- 
ceived. 

**  19.  Provided  always,  and  be  it  further  enacted,  that  in  case  On  refusal 
the  commissioners  of  his  Majesty's  treasury  shall  neglect,  refuse  °^  treasury, 
or  decline  to  order  the  payment  of  any  fine  or  fines  received  by  be  made  to 
the  receiver  general  of  alienation  fines  which  shall  be  claimed  the  Court  of 
by  any  body  corporate  or  politic,  person  or  persons,  or  if  any  by  peS^oL 
party  shall  be  aggrieved  by  any  order  for  payment  made  by  the 
said  commissioners,  it  shall  be  lawful  for  any  such  body  corpo- 
rate or  politic,  person  or  persons,  to  apply  by  petition,  in  a  sum- 
mary manner,  to  the  lord  chief  baron  and  the  other  barons  of 
his  Majesty's  Court  of  Exchequer,  setting  forth  the  nature  of 
the  claim  or  title  of  the  petitioner  or  petitioners ;  and  thereupon 
the  said  barons  of  his  Majesty's  Court  of  Exchequer  shall  and 
they  are  hereby  authorised  to  proceed  to  call  the  proper  parties 
before  them,  and  to  hear  and  determine  the  matter  of  the  said 
petition,  and  to  give  such  costs  and  to  make  such  order  or  orders 
therein  as  they  shall  consider  just;  and  in  case  payment  be 
thereby  ordered  of  any  sum  or  sums  of  money  in  respect  of  such 
fines,  or  any  of  them,  by  the  said  receiver  general  of  alienation 
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fines,  he  is  hereby  authorised  and  required  to  pay  the  same  ac- 
cording to  such  order  or  orders. 

**  20.  And  be  it  further  enacted,  that  from  and  after  the 
passing  of  this  act  the  accounts  of  the  said  receiver  general  of 
alienation  fines  shall  be  audited  and  examined  by  the  said  com- 
missioners appointed  or  to  be  appointed  for  auditing  public  ac- 
counts under  and  by  virtue  of  the  said  herein^before  recited  acts 
passed  in  the  twenty-fifth  and  forty-sixth  years  of  the  reign  of 
his  late  Majesty  King  George  the  Third,  and  the  said  recited 
act,  passed  in  the  first  and  second  years  of  the  reign  of  his  late 
Majesty  King  George  the  Fourth ;  and  all  the  powers  and  pro- 
visions now  in  force  of  the  same  acts,  so  far  as  the  same  are 
applicable  to  such  accounts  of  the  said  receiver  general^  and  not 
varied  by  this  act,  shall  extend  and  be  applicable  to  the  accounts 
of  the  said  receiver  general  in  the  same  manner  and  as  fully  and 
effectually  as  if  the  said  receiver  general  had  been  named  and 
included  in  the  said  last-mentioned  acts  as  a  public  accountant. 

"21.  Provided  always,  and  be  it  further  enacted,  that  it  shall 
not  be  necessary  to  declare  the  accounts  by  this  act  required  to 
be  audited  by  the  commissioners  of  public  accounts  by  or  before 
the  Chancellor  of  the  Exchequer,  but  the  said  commissioners  of 
audit  shall  transmit  a  statement  of  every  account  examined  and 
audited  by  titem  under  the  authority  of  this  act  to  the  lord  high 
treasurer  or  the  commissioners  of  the  treasury  for  the  time 
being,  who,  having  considered  such  statement,  shall  return  the 
same  to  the  commissioners  of  audit,  together  with  his  or  their 
warrant,  directing  them  to  make  up  and  pass  the  account,  either 
conformably  to  the  statement,  or  with  such  variations  as  he  or 
they  may  deem  just  and  reasonable;  and  the  account  having 
been  made  up  pursuant  to  such  directions,  and  signed  by  three 
or  more  of  the  said  commissioners  for  auditing  the  public  ac- 
counts, shall  remain  deposited  in  the  Audit  OfHce,  and  shall 
have  the  same  force  and  validity,  and  be  as  efficient  in  law  for 
all  purposes  whatsoever,  as  if  the  same  had  been  declared  ac- 
cording to  the  usual  course  by  the  Chancellor  of  the  Exchequer ; 
and  the  said  commissioners  shall  thereupon,  as  soon  as  conve- 
niently may  be,  cause  such  or  the  like  certificate  thereof,  in  the 
nature  of  a  quietus,  to  be  made  out  and  delivered  as  is  now 
practised  by  them  with  regard  to  declared  accounts,  and  which 
shall  be  equally  valid  and  effectual  to  discharge  the  accountants, 
and  to  all  other  intents  and  purposes. 
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'*  22.  And  whereas  an  act  was  passed  in  tbe  twenty-second  Partofstat. 
and  twenty-third  years  of  the  reign  of  his  late  Majesty  King  q^j2  c.22 
Charles  the  Second,  intituled  An  Act  for  the  better  and  more  cer*  requirincr 
tain  Recovery  of  Fines  and  Forfeitures  due  to  his  Majesty,  and  ^^^cCTtified' 
which  act  was  made  perpetual  by  an  act  made  in  the  fourth  and  and  estreat- 
fifth  years  of  the  reign  of  their  late  Majesties  King  William  and  ^^^^°^°  J^^ 
Queen  Mary :  And  whereas  it  is  expedient  that  further  provision  twice  a  year, 
should  be  made  for  the  speedy  and  regular  return  of  fines,  issues,  fcp^^^^^- 
amerciaments,  penalties,  forfeited  recognizances^  and  deodands, 
in  certain  cases ;  be  it  therefore  further  enacted,  that  from  and 
after  the  tenth  day  of  October  next  so  much  of  the  aforesaid 
act  passed  in  the  twenty-second  and  tw«nty-third  years  of  the 
reign  of  his  late  Majesty  King  Charles  the  Second  as  requires 
all    fines,    forfeitures,   issues,  amerciaments,   forfeited   recog- 
nizances, sum  and  sums  of  money  paid  in  lieu  and  satis£etction 
of  them  or  any  of  them,  and  all  other  forfeitures  whatsoever, 
set,  imposed,  lost,  or  forfeited  in  his  Majesty's  Courts  of  King's 
Bench,  Common  Pleas,  or  Exchequer,  or  by  or  before  any  judge 
or  judges  of  assize^  clerk  of  the  market,  or  commissioners  of 
sewers,  throughout  the  kingdom  of  England,  to  be  certified  and 
estreated  into  the  Court  of  Exchequer  twice  in  every  year 
yearly,  at  the  times  thereby  appointed,  and  also  such  part  of  the 
aforesaid  act  of  their  late  Majesties  King  William  and  Queen 
Mary  as  makes  perpetual  the  aforesaid  provisions  contained  in 
the  said  act  passed  in  the  twenty-second  and  twenty- third  years 
of  the  reign  of  King  Charles  the  Second,  shall  be  and  are  hereby 
repealed. 

"  23,  And  be  it  further  enacted,  that  the  clerk  of  the  parlia-  Clerk  of 
raent  shall,  within  fourteen  days  next  after  every  session  of  par-  P*""'**™*"* 

1  /»   11        T  I*  /»  *°  retarn  to 

liament,  make  out  an  account,  of  all  and  every  fines  or  fine  which  treasury  or 

shall  or  may  be  set  or  imposed,  and  also  of  all  recognizances  '?  ^o™"^»s- 

_  -  sioners  an 

ordered  to  be  estreated,  by  the  lords  spiritual  and  temporal  in  account  of 

parliament  assembled  during  such  preceding  session  of  parlia-  fines  set  in 
.,     ,  1         .J  c    1.  •  J   T    •       the  House 

ment,  with  the  names  and  residences  of  the  parties,  and  distin-  of  Lords ; 
guishing  such  of  the  said  fines  as  shall  have  been  received^  and 
transmit  the  same  to  the  lord  high  treasurer  or  to  the  commis- 
sioners of  his  Majesty's  treasury,  and  also  a  duplicate  thereof  to 
the  said  commissioners  for  auditing  the  public  accounts,  and  also 
shall,  within  the  time  aforesaid,  certify  and  estreat  all  such  fines 
as  shall  not  have  been  received  by  him  in  and  into  his  Majesty's 
Court  of  Exchequer. 


^ 
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and  pay 
fines  re- 
ceived as 
treasury 
shall  direct. 


Cleik  of 
House  of 
CoinmoDS  to 
make  return 
of  all  recog- 
nizances. 


Account  of 
fines  in 
King's 
Bench, 
Common 
Pleas,  and 
Exchequer 
to  be  trans- 
mitted to 
treasury 
and  to  com- 
missioners 
of  audit. 


Unpaid 
fines  to  be 
estreated. 


Fines,  &c. 
received  to 
be  paid  as 
treasury 
shall  direct. 


"  24.  And  be  it  further  enacted,  that  all  finea  which  ahail  be 
received  by  the  said  clerk  of  the  parliament  shall  be  paid  by  him 
to  such  person  or  persons,  at  such  times,  and  in  such  manner  as 
the  lord  high  treasurer,  or  any  three  of  the  commissioners  of  his 
Majesty's  treasury,  shall  by  warrant  direct. 

"  25,  And  be  it  further  enacted,  that  tile  clerk  of  the  House 
of  Commons  shall,  within  fourteen  days  next  after  every  session 
of  parliament,  make  out  an  account  of  all  recognizances  certified 
by  the  speaker  of  the  said  house  or  estreated  by  him  into  the 
exchequer,  with  the  names  and  residences  of  the  parties,  and 
transmit  the  same  to  the  lord  high  treasurer,  or  to  the  commis- 
sioners of  his  Majesty's  treasury,  and  also  a  duplicate  thereof  to 
the  said  commissioners  for  auditing  the  public  accounts. 

"  26.  And  be  it  further  enacted,  that  the  King's  coroner  and 
attorney  of  his  Majesty's  Court  of  King's  Bench,  and  the  pro- 
thonotaries  of  his  Majesty's  Court  of  Common  Pleas,  and  his 
Majesty's  remembrancer  of  the  Court  of  Exchequer,  and  also 
the  masters  and  prothonotaries  of  the  office  of  pleas  in  the  same 
Court,  respectively,  shall  on  the  first  day  of  every  term  make 
out  an  account  of  all  fines,  issues,  amerciaments,  penalties,  and 
recognizances  set,  lost,  imposed,  or  forfeited  to  or  for  the  use  of 
his  Majesty  in  the  said  Courts  respectively,  and  not  before 
estreated,  with  the  names  and  residences  of  the  parties,  and  dis- 
tinguishing such  as  shall  have  been  paid,  and  transmit  the  same 
to  the  commissioners  of  his  Majesty's  treasury,  and  also  a  dupli- 
cate thereof  to  the  said  commissioners  for  auditing  the  public 
accounts. 

"  27.  And  be  it  further  enacted,  that  the  said  coroner  and 
attorney  of  his  Majesty's  Court  of  King's  Bench,  the  prothono- 
taries of  the  Court  of  Common  Pleas,  and  the  master  and  pro- 
thonotaries of  the  office  of  pleas,  and  King's  remembrancer, 
respectively,  shall  on  the  first  day  of  every  term,  and  at  such 
other  time  or  times  as  they  shall  respectively  be  ordered  or  re- 
quired so  to  do  by  any  order  of  the  said  Courts  respectively,  or 
by  the  order  of  any  judge  or  baron  thereof^  certify  and  estreat 
all  such  fines,  issues,  amerciaments,  penalties,  and  recognizances 
set,  lost,*  imposed,  or  forfeited  as  aforesaid,  and  not  received  by 
them  respectively,  in  and  into  the  said  Court  of  Exchequer. 

**  28,  And  be  it  further  enacted,  that  all  such  fines,  issues, 
amerciaments,  penalties,  and  recognizances  set,  lost,  imposed,  or 
forfeited  as  aforesaid,  which  shall  be  received  by  any  of  the  said 
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officers  of  the  said  Courts  of  King's  Bench,  Common  Pleas,  or 
Exchequer,  shall  be  paid  by  them  respectively  to  such  officer  or 
officers  or  to  such  person  or  persons  entitled  thereto,  and  at  such 
times  and  in  such  manner  as  the  lord  high  treasurer  or  the  com- 
missioners of  his  Majesty's  treasury  shall  by  warrant  under  his 
or  their  hands  direct. 

"  29.  And  be  it  further  enacted,  that  an  account  in  writing  of  Account  of 
all  fines,  issues,  amerciaments,  penalties,  and  recognizances  set,  ^."^^  ^^^ 
lost,  imposed,  or  forfeited  to  or  for  the  use  of  his  Majesty  by  or  assize,  com- 
before  any  judge  or  judges  of  assize,  clerk  of  the  market,  or  "i***'®**®""* 
commissioners  of  sewers  throughout  the  kingdom  of  England,  clerks  of  the 
and  also  all  deodands  found  or  forfeited  to  or  for  the  use  of  his  "J?[^®J'  *"** 
Majesty  throughout  the  same  kingdom,  shall,  within  fourteen  to  be  trans-* 
days  next  after  any  such  fines,  issues,  amerciaments,  penalties,  ^^^^^  ^o 

tressurv  aqcL 

recognizances,  or  deodands  shall  respectively  be  set,  lost,  im-  to  commit- 
posed,  forfeited,  found,  or  accrue,  be  made  out  by  the  clerk  of  sioners  of 
assize,  clerk  of  the  market,  commissioners  of  sewers,  and  coro- 
ners, or  other  person  or  persons  respectively  to  whom  it  doth 
appertain  or  belong  to  make  estreat  thereof,  with  the  names  and 
residences  of  the  parties  liable  to  make  payment  thereof  respec-* 
tively,  and  distinguishing  such  as  shall  have  been  paid  or  receiv« 
ed ;  and  two  copies  of  such  account  when  so  made  out  shall  be 
signed  by  the  person  or  persons  so  required  to  make  out  the 
same,  who  shall,  within  the  time  last  aforesaid,  transmit  one 
copy  thereof  to  the  commissioners  of  his  Majesty's  treasury, 
and  another  copy  thereof  to  the  commissioners  for  auditing  the 
public  accounts ;  and  the  same  fines,  issues,  amerciaments,  penal- 
ties, recognizances,  and  deodands  shall  also  within  the  time  last 
aforesaid  be  duly  certified  and  estreated  by  such  officers  and 
persons  respectively  in  and  into  the  said  Court  of  Exchequer ; 
and  all  sum  and  sums  of  money  which  shall  have  been  received 
for  or  on  account  of  any  such  fines,  issues,  amerciaments,  penal- 
ties, forfeitures,  recognizances,  or  deodands  shall  be  paid  over 
by  the  parties  respectively  receiving  the  same  unto  the  Sheriff 
or  Sheriffs  of  the  county,  city,  or  town  wherein  the  same  shall 
have  been  set,  lost,  imposed,  forfeited,  found,  or  accrued,  to  the 
intent  that  such  Sheriff  or  Sheriffs  may  be  charged  therewith, 
and  duly  account  for  the  same. 

"  SO.  Provided  always,  and  be  it  enacted,  that  in  all  cases  where  fines, 
where  any  fines,  issues,  recognizances,  penalties,  forfeitures,  or  ^fc.  are  now 
deodands  are  required  by  any  act  or  acts  now  in  force  to  be  up^n  ^^^^^ 
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such  oath 
may  be 
taken  before 
a  judge,  &c. 


Accounts  of 
estreau  to 
be  trans- 
mitted to 
treasury  and 
to  commis- 
sioners of 
audit. 


Process  to 
be  issued 
every  term, 
or  oftener, 
to  levy 
estreats. 


Power  to 
treasury  to 
stay  process, 
and  dis- 
charge the 
fines,  &c. 


estreated,  upon  oath,  in  or  into  the  Court  of  Exchequer^  such 
oath  shall  and  may  be  sworn  and  taken  before  a  judge  of  any  of 
his  Majesty's  superior  courts  of  record  at  Westminster,  or  before 
any  commissioners  for  taking  affidavits  in  the  same  Courts,  or 
before  any  master  extraordinary  in  the  High  Court  of  Chancery, 
or  before  any  of  his  Majesty's  justices  of  the  peace ;  and  every 
such  estreat  shall  be  transmitted  to  and  filed  with  his  Maje8ty*s 
remembrancer  of  the  said  Court  of  Exchequer,  and  received 
and  entered  by  him  without  fee  or  reward. 

"31.  And  be  it  further  enacted,  that  his  Majesty's  remem- 
brancer do  and  shall,  on  or  before  the  first  seal  day  next  after 
every  term,  make  out  an  account  in  writing  of  all  fines,  issues, 
amerciaments,  penalties,  forfeited  recognizances  and  deodands, 
estreated  during  the  preceding  vacation  and  term,  and  also  of  all 
returns  within  the  same  period  of  Sheriffs  to  process  issued  for 
the  purpose  of  levying  any  estreated  fines,  issues,  amerciaments, 
penalties,  forfeited  recognizances,  and  deodands,  and  shall, 
within  the  time  last  aforesaid,  transmit  and  send  one  copy  of 
such  account  to  the  commissioners  of  his  Majesty's  treasury, 
and  another  copy  thereof  to  the  said  commissioners  for  auditing 
the  public  accounts. 

**  32.  And  be  it  further  enacted,  that  his  Majesty's  said  re- 
membrancer shall,  on  the  first  seal  day  next  after  every  term, 
and  also  at  any  other  time  or  times  when  required  by  the  Court 
of  Exchequer,  or  by  the  fiat  or  order  of  any  baron  thereof, 
make  out  and  issue,  or  cause  to  be  made  out  and  issued,  accord- 
ing to  the  practice  of  the  Court  of  Exchequer,  and  without  fee 
or  reward,  process  for  duly  levying  and  enforcing  payment  of 
all  such  fines,  issues,  amerciaments,  penalties,  forfeited  recog- 
nizances, and  deodands  estreated  as  aforesaid  (except  as  herein- 
after mentioned),  which  shall  not  theretofore  have  been  levied, 
recovered,  vacated,  or  discharged,  and  so  from  time  to  time  until 
the  same  shall  be  fully  paid  or  levied,  vacated  or  discharged. 

"  33.  And  be  it  further  enacted,  that  it  shall  be  lawful  for  the 
lord  high  treasurer  or  the  commissioners  of  his  Majesty's  trea- 
sury, and  he  or  they  are  hereby  authorised,  by  warrant  under 
his  or  their  hands  directed  to  the  proper  officer  or  officers,  to 
stay  the  issuing  or  execution  of  all  or  any  process  touching  any 
of  the  matters  set,  lost,  imposed,  forfeited,  or  estreated  as  afore- 
said, and  to  vacate  and  discharge  such  fines,  issues,  amercia- 
ments, penalties,  forfeited  recognizances,  or  deodands,  or  any  of 
them,  or  any  part  thereof;  provided  that  nothing  in  this  clause 
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contained  shall  extend  to  enable  the  said  lord  high  treasurer  or 
the  commissioners  of  his  Majesty's  treasury  to  remit  or  restore 
any  fine,  issue,  amerciaments,  penalty,  forfeited  recognizance,  or 
deodand  to  which  any  body  corporate  or  politic,  person  or  per- 
sons, shall  or  may  be  entitled,  which  shall  have  been  actually 
levied  by  or  paid  to  them. 

"  34.  And  be  it  further  enacted,  that  all  bodies  corporate  and  Power  to 
politic,  and  all  and  every  other  person  and  persons,  having  or  [Itii^"  any 
claiming  title  to  any  fines,  issues,  amerciaments,  penalties,  for-  fines,  &c.  to 
feited  recognizances,  deodands,  sum  or  sums  of  money  contained  Jjq'JJ^  *^' 
in  any  account  transmitted  by  virtue  of  this  act  to  the  commis- 
sioners for  auditing  public  accounts,  shall  and  may,  by  them- 
selves, or  their,  his,  or  her  bailiff,  steward,  or  agent,  at  all  sea- 
sonable times,  have  access  to  the  said  accounts,  and  take  minutes 
or  extracts  therefrom. 

'<  S5.  And  be  it  further  enacted,  that  it  shall  be  lawful  for  the  The  ti-ea- 
lord  high  treasurer,  or  any  three  or  more  of  the  commissioners  ^^^^  ""^^^ 
of  his  Majesty's  treasury,  from  time  to  tinve  to  order  and  direct  ment  of 
payment,  by  warrant  under  his  or  their  hand,  of  the  said  fines,  &>•»•&«• 
issues,  amerciaments,  penalties,  forfeited  recognizances,   deo- 
dands, sum  and  sums  of  money,  or  any  of  them,  to  any  body 
corporate  or  politic,  person  or  persons,  entitled  to  the  same,  or 
to  their,  his  or  her  bailiff,  steward,  or  agent :  Provided  always, 
that  notwithstanding  such  payment  any  body  politic  or  corpo- 
rate, person  or  persons,  aggrieved  thereby,  shall  and  may  apply 
by  petition  in  the  manner  herein-after  mentioned  against  the 
party  or  parties  to  whom  such  payment  shall  have  been  made,  to 
restore  or  refund  the  sum  or  sums  by  him  or  them  so  received. 

"  36.  Provided  always,  and  be  it  further  enacted,  that  in  case  If  treasury 
the  commissioners  of  his  Majesty's  treasury  shall  neglect,  re-  ^}^^ 
ftise,  or  decline  to  order  the  payment  of  any  fines,  issues,  amer-  party  may 
eiaments,  penalties,  forfeited  recognizances,  deodands,  sum  or  »PP®J^  *° 
sums  of  money  so  claimed  as  aforesaid,  or  if  any  party  shall  be  Exchequer, 
aggrieved  by  any  order  made  by  the  said  commissioners,  it  shall 
be  lawful  for  any  such  body  or  bodies  corporate  or  politic,  per- 
son or  persons,  to  apply,  in  a  summary  way,  by  petition  to  the 
lord  chief  baron  and  the  other  barons  of  his  Majesty's  Court 
of  Exchequer,  setting  forth  the  nature  of  the  claim  or  title  of 
the  petitioners  or  petitioner  ;  and  thereupon  the  said  barons  of 
his  Majesty's  Court  of  Exchequer  shall  and  they  are  hereby 
authorised  to  proceed  to  call  the  proper  parties  before  them, 
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and  to  hear  and  determine  the  matter  of  the  said  petition,  and 
to  give  such  costs  and  to  make  such  order  and  orders  therein 
as  they  shall  deem  just. 
Act  not  to  «  37.  Provided  also,  and  he  it  further  enacted,  that  nothing 
^■"^hts  o?  herein  contained  shall  extend  or  he  prejudicial  to  the  rights, 
corporate  privileges,  and  remedies  of  any  hodies  politic  or  corporate,  or 
bodiet,  &c.   ^^  ^^y  |qj.^  ^f  ^^y  j^^nor,  liberty,  or  franchise  whatsoever,  or 

of  any  person  or  persons  claiming  title  under  or  by  virtue  of 
any  grant  from  the  crown ;  any  thing  herein  contained  to  the 
contrary  notwithstanding. 
This  Act  not      **  38,  Provided  always,  and  be  it  further  enacted,  that  no- 
^  ^»^t'       thing  herein  contained  shall  extend  to  prejudice  or  affect  the 
of  Court  of    power,  jurisdiction,  or  authority  of  the  lord  chief  baron  and  the 
Exchequer,   q^y^q^  barons  of  his  Majesty's  Court  of  Exchequer  as  to  the  said 
fines,  issues,  amerciaments,  penalties,  forfeited  recognizances, 
and  estreats,  or  any  process  or  proceedings  thereon. 
Act  not  to         **39.  Provided  always,  and  be  it  enacted,  that  nothing  herein 
ofco  n?  **  contained  shall  extend  or  be  prejudicial  to  the  rights,  liberties, 
palatines  or  or  privileges  of  the  King's  most  excellent  Majesty,  his  heirs 
of  city  of      ^1^  J  successors,  in  right  of  his  duchy  or  county  palatine  of  Lan- 
caster or  duchy  of  Cornwall,  or  the  duke  of  Cornwall  when 
there  shall  be  a  duke  of  Cornwall,  or  to  the  rights,  liberties,  or 
privileges  of  the  prince  bishop  of  Durham  and  the  county  pala-* 
tinate  of  Durham,  or  to  the  rights,  customs,  liberties,  privileges, 
charter  or  charters  of  the  city  of  London,  but  that  the  same 
rights  and  privileges  shall  be  enjoyed  and  used  as  fully  to  all 
intents  and  purposes  as  before  the  passing  of  this  Act. 
Rights  of  *'  40.  Provided  also,  and  be  it  further  enacted,  that  nothing 

Cheste^        herein  contained  shall  extend  to  or  prejudice  the  rights,  liber- 
saved,  ties,  and  privileges  of  the  city  and  county  of  the  city  of  Chester, 
but  that  the  Sheriffs  thereof  shall  and  may  account  and  obtain 
their  quietus  in  like  manner  as  hath  heretofore  been  accus- 
tomed. 
Loid  trea-         "  41 .  *  And  whereas  many  of  the  duties  and  much  of  the 

surer  s  re-  j[)Qsiness  of  the  lord  treasurer's  remembrancer  and  clerk  of  the 
mem- 

brancer  and  pipe,  and  the  offices  connected  therewith,  in  his  Majesty's  Court 
?^^^J  h  ^*'  ^^  Exchequer,  have  been  transferred  to  other  offices,  or  have 
quer  abo-  Ceased,  or  on  the  passing  of  this  Act  will  cease  ;  and  other  du- 
lished.  ^jgg  }22^yg  become  obsolete ;  and  it  is  expedient  that  the  said 

offices  and  other  offices  connected  therewith  should  be  abo- 
lished, and  the  duties  thereof  remaining  hereafter  to  be  per- 
formed be  transferred  to  and  performed  by  his  Majesty's  re- 
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membrancer  of  the  said  Court ;'  be  it  therefore  enacted,  that 
from  and  after  the  tenth  day  of  October  next  the  several  offices 
in  his  Majesty's  Court  of  Exchequer  hereafter  mentioned ; 
namely,  of  lord  treasurer's  remembrancer,  together  with  the 
filacer,  secondaries,  deputy  remembrancer,  and  sworn  and  other 
clerks  and  bagbearer  belonging  thereto  ;  of  clerk  of  the  pipe, 
deputy  clerk  of  the  pipe,  controller  and  deputy  controller  of  the 
pipe,  secondaries,  attornies,  or  sworn  and  other  clerks  and  bag- 
bearer  in  the  said  office  of  the  pipe ;  of  clerk  of  the  estreats  ; 
of  surveyor  of  the  green  wax  ;  of  the  foreign  apposer  and  de- 
puty foreign  apposer,  and  of  clerk  of  the  nichills,  shall  wholly 
cease  and  determine." 

Affidavit  of  Truth  of  Account, 

G.  A.  of  JW.,  Under-sheriff  of  the  county  of  TT.,  maketh  oath  and 
saith,  that  the  account  hereunto  annexed  is  true  in  substance  and  in 
fact  So  help  me  God. 


ADDENDA  OF  NEW  WRITS, 

[Under  1  &  2  Vict  c.  1 10.] 


A  REGRET  will  be  found  heretofore  expressed  that  the  judges 
had  not  exercised  the  power  given  them  under  I  &  2  Vict.  c. 
110,  to  issue  new  writs  of  execution  (a).  Since  the  expression 
of  that  regret,  however,  and  indeed  since  the  whole  of  the  work 
was  printed,  they  have  exercised  their  power  and  published  the 
following  forms — to  be  used  from  and  afler  the  first  day  of 
March  next. 

The  writ  of  elegit  is  ably  drawn,  with  a  view  of  carrying  the  writof  ele- 
provisions  of  the  Act  into  effect,  and  accords  in  substance  with  &^ 
the  precedent  suggested,  save  the  interest  clause,  which  is  new 
and  valuable  (b).  As  regards  the  Jieri  facias,  the  profession,  I  fieri  facias, 
think,  will  arrive  at  a  very  different  conclusion ;  the  draftsman 
of  it  clearly  had  an  impression  that  goads  and  chattels  only  were 
leviable  under  it,  otherwise  he  never  would  have  used  the  terms 
'*  goods  and  chattels,'*  nominatim  et  singulatim  governed  by 
the  words  **  cause  to  be  made"  which  are  improper (c)  as  ap- 
plicable to  other  things  leviable  under  a  fi.  fa.,  namely,  money, 
bank  notes,  cheques,  bills,  notes,  &c.  &c.  How  the  words, 
"  and  that  you  do  all  such  things  as  by  the  statute  passed  in  the 
second  year  of  our  reign,  you  are  authorised  and  required  to  do  in 
this  behalf,**  can  supply  the  defect,  individually  I  am  at  a  loss  to 
know ;  as  they  stand,  they  refer  not  to  the  subject-matter  levi- 
able, but  to  the  mode  of  executing  the  writ  as  required  by  the 
writ  and  indortiement,  &c. 

The  course  to  be  pursued^  however,  is  clear.     Until  afler  the  Qq^^^  f^ 
first  of  March  next  the  execution  creditor  should  sue  out  his  be  pursued 
elegit  or  fieri  facias  in  the  form  suggested  ;  and  the  Sheriff  must  "^*^  ^^  ^^ 
make  his  return  as  in  the  form  suggested  ((2):  after  that  period  of  March, 
the  Sheriff's  recum  will  be  the  same,  naming  singulatim,  goods,  ^^^^* 
chattels,  money,  bank  notes,  &c.,  for  a  return  as  general  as  the 
writ  of  fieri  facias  might  perhaps  be  holden  void  for  uncertainty ; 
the  additional  word  interest,  however,  must  not  be  forgotten  in  jnttreit 
the  return  [e).  «*««««• 

(a)  Ante,  p.  320.  ((i)  Ante,  p.  331. 

(A)  Anu,  321.  (c)  Foit,  returns  to  elegit  and  fi. 

(c)  Ibid,  fa. 
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FORMS  OF  WRITS. 


It  is  okdered,  that  the  foDowing  forms  of  writs  fiamed  by  the  judges 
pnnuant  to  the  statute  1  ft  2  Vict,  c  110,  s.  20,  6e  uttd  fivm  amd  nfier 
the  first  day  ofMartk  ntxt^  with  such  attentions  as  the  nature  of  the  ac- 
tioDy  the  description  of  the  Court  in  whidi  the  action  is  depending,  die 
character  of  the  parties^  or  the  drcumstanoes  of  the  case  may  render  ne- 
cessaiy,  bmt  that  any  vananety  not  being  in  matter  of  substance  {J')y  shall 
not  affect  the  Talidity  of  the  writs  sued  out. 


No.  I. 


Writ  of  ele*      Victoria,  by  the  grace  of  God,  of  the  United  Kingdom  of  Great 
gitnpoDa     and  Ireland,  Queen,  defender  of  the  fiuth,  to  the  Sheriff  of  >  greet- 

the  Cout^  ing.    Whereas  A,  B.,  lately  in  our  Court  befiire  us  at  Westminster (g), 
Queen  s        by  the  judgment  of  the  same  Court,  recovered  against  C.  D.  £  , 

Beoch.  in  ^]]ich  in  our  said  Court  before  us  were  adjudged  to  the  said  A.  R,  for  his 
assumpsit.  ^^Boaaag^  which  he  had  sustained,  as  well  on  occasion  of  the  not  perfonn- 
ing  of  certain  promises  and  undertakings  then  lately  made  by  the  said 
C.  X>.  to  the  said  A.  J3.,  as  for  his  costs  and  chaiges  by  him  about  hb 
suit  in  that  behalf  expended,  whereof  the  said  C.  X).  is  convicted,  as  ap- 
pears to  us  of  record,  and  afterwards  the  said  A.  B.  came  into  our  said 
Court  before  us,  and  according  to  the  form  of  the  statutes  in  such  case 
made  and  provided,  chose  to  be  delivered  to  him  all  the  goods  and  chattels 
of  the  said  C.  X).  in  your  bailiwick,  except  his  oxen  and  beasts  of  the 
plough,  and  also  all  such  lands,  tenements,  rectories,  tithes,  rents,  and 
hereditaments,  including  lands  and  hereditaments  of  copyhold  or  custom- 
ary tenure  in  your  bailiwick,  as  the  said  C.  X).,  or  any  person  in  trust  for 
him,  was  seised  or  possessed  of  on  the  day  of  ,  in  the  year  of 

our  Lord  ,  on  which  day  the  judgment  aforesaid  was  entered  up,  or 

at  any  time  afterwards,  or  over  which  the  said  C  D.  on  ihe  said 
1  jjj^  jjj       day  of  *,  or  at  any  time  afterwards,  had  any  disposing  power  which 

on  which       he  might,  without  the  assent  of  any  other  person,  exercise  for  his  own  be- 
the  judg-       nefit,  to  hold  to  him  the  said  goods  and  chattels  as  his  proper  goods  and 
entered  op     <^^a^K  &nd  ^  ^^^^  ^^  ^d  lands,  tenements,  rectories,  tithes,  rents,  and 
hereditaments  respectively,  according  to  the  nature  and  tenure  thereof  to 


(/)  This  seems  well  calculated  to  (g)  Neither  the  eUgit  nor  the  fieri 

ameliorate  the  practice  at  the  judge's     fiiciai  contains  the  non  mnittas  clause, 
chambers. 
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him  and  his  assigns,  according  to  the  form  of  the  said  statutes,  until  the 

damages  aforesaid,  together  with  interest  upon  the  said  sum  of  £ 

at  the  rate  of  four  pounds  per  centum  per  annum,  from  the  day  of 

,  in  the  year  of  our  Lord  *,  shall  have  heen  levied.    Therefore  i  yhe  day 

we  command  you  that  without  delay  you  cause  to  be  delivered  to  the  said  od  which 

^.  J5.  by  a  reasonable  price  and  extent  all  the  c^oods  and  chattels  of  the     ^  ^"  ^' 
.  .  f  .  .  ,         ,  nient  was 

said  C.  D.  in  your  bailiwick,  except  his  oxen  and  beasts  of  the  plough,  and  entered  up, 

also  all  such  lands,  tenements,  rectories,  tithes,  rents,  and  hereditaments,  or  i°  case 

including  lands  and  hereditaments  of  copyhold  or  custonoary  tenure,  in  _^  J^^R- 

your  bailiwick,  as  the  said  C.  JD.,  or  any  person  in  trust  for  him,  was  entered  up 

seised  or  possessed  of  on  the  said  day  of  ',  or  at  any  time  prior  to  the 

afterwards,  or  over  which  the  said  C.  D.  on  the  said  day  of        \     \^  j^ " 

or  at  any  time  afterwards  had  any  disposing  power  which  he  might,  with-  say  from  the 

out  the  assent  of  any  other  person,  exercise  for  his  own  benefit,  to  hold  l^^  clay  of 

the  said  goods  and  chattels  to  the  said  A,  B.  as  his  proper  goods  and  /^^ober  in 

chattels;    and  also  to  hold  the  said  lands,  tenements,  rectories,  tithes,  our  Lord 

rents,  and  hereditaments  respectively,  according  to  the  nature  and  tenure  1338. 

iliereof,  to  him  and  to  his  assigns,  until  the  damages  aforesaid,  together  '  The  day 

with  interest  as  aforesaid,  shall  have  been  levied.     And  in  what  manner  f,°  ^"loh 

.  .  tnejudg" 

you  shall  have  executed  this  our  writ,  make  appear  to  us  at  Westminster,  meDt  was 

immediately  after  the  execution  thereof,  under  your  seal,  and  the  seals  of  eoteied  up. 

those  by  whose  oath  you  shall  make  the  said  extent  and  appraisement, 

and  have  there  then  this  writ. 

Witness,  Thomas  Lord  Denman,  at  Westminster,  the  day  of 

,  in  the  year  of  our  Lord 


Return  of  Nihil  (h J, 

The  within  named  C.  X>.  hath  no  goods  or  chattels,  nor  any  lands,  te- 
nements, rectories,  tithes,  rents,  or  hereditaments  in  my  bailiwick,  whereof 
I  can  cause  to  be  levied  the  debt,  damages,  and  interest  within  mentioned, 
as  within  I  am  commanded.  G.  A.  Esq.  High  Sheriff. 


Indorsement, 

The  execution  of  this  writ  appears  in  a  certain  schedule  hereunto  an- 
nexed. The  answer  of  G.  A.  Esq.  High  Sheriff. 


(h)  This  return  is  here  introduced  only  alteration  is  in  the  additional 

to  show  how  the  returns  embodied  in  word  interest.    On  other  returns,  see 

the  work  itself  are  affected  by  the  new  ante,  339. 
writs.    It  will  be  observed  that  the 
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No.  II. 

Writ  of  ele-  Victoria,  by  the  grace  of  God,  of  the  United  Kingdom  of  Great  Britain 
git  on  a  rule  and  Ireland,  Queen,  defender  of  the  faith,  to  the  Sheriff  of  ,  greet- 

Cort '  f  ^"^'  ^^®^**  lately  in  our  Court  before  us  at  Westminster,  by  a  rule  of 
QuesD's  the  said  Court,  entitled,  &c.  [as  the  case  may  he"]  the  sum  of  <^  ,  was 
BeDch  for     by  the  said  Court  ordered  to  be  paid  by  C.  D,  to  A,  B.,  and  afterwards 

^yroent  of  ^^  ^^  j^^  jg^  came  into  our  said  Court  before  us,  and  according:  to  the 
money*  ° 

form  of  the  statute  in  such  case  made  and  provided,  chose  to  be  delivered 

to  him  all  the  goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick,  ex- 
cept his  oxen  and  beasts  of  the  plough,  and  also  all  such  lands,  tenements, 
rectories,  tithes,  rents,  and  hereditaments,  including  lands  and  hereditaments 
of  copyhold  or  customary  tenure,  in  your  bailiwick,  as  the  said  C.  D.  or 
any  person  in  trust  for  him,  was  seised  or  possessed  of  on  the  day  of 

,  in  the  year  of  our  Lord  ,  on  which  day  the  said  rule  was 

made,  or  any  time  afterwards,  or  over  which  the  said  C.  D.  on  the  said 
>  The  day  ^7  ^         S  or  at  any  time  afterwards,  had  any  disposing  power 

oa  which      which  he  might,  without  the  assent  of  any  other  person,  exercise  for  his 
the  rule  was  ^^^  benefit,  to  hold  to  him  the  said  goods  and  chattels  as  his  proper  goods 
and  chattels,  and  to  hold  the  said  lands,  tenements,  rectories,  tithes,  rents, 
and  hereditaments  respectively,  according  to  the  nature  and  tenure  there- 
of, to  him  and  to  his  assigns,  until  the  said  sum  of  £  ,  together  with 
interest  upon  the  said  sum  of  £     ,  at  the  rate  of  four  pounds  per  centum 
per  annum,  from  the  said             day  of             ,  in  the  year  of  our  Lord 
'  The  day                *,  shall  have  been  levied.    Therefore  we  command  you  that  with- 
on  which       q^i;  delay  you  cause  to  be  delivered  to  the  said  A,  B,  by  a  reasonable  price 
made  or  ia   ^"^  extent,  all  the  goods  and  chattels  of  the  said  C.  X).  in  your  bailiwick, 
case  it  was    except  his  oxen  and  beasts  of  the  plough,  and  also  all  such  lands,  tene- 
made  prior    ments,  rectories,  tithes,  rents,  and  hereditaments,  including  lands  and 
of  October     hereditaments  of  copyhold  or  customary  tenure  in  your  bailiwick,  as  the 
1838,  say      said  C.  D.  or  any  person  in  trust  for  him,  was  seised  or  possessed  of  on 
from  the  1st  ^^  ggj^             jay  of             *,  or  at  any  time  afterwards,  or  over  which 

to^r  in  the  ^^®  ^^  ^*  ^'  ^°  ^^  ^^  ^7  ^^  ^  ^'  ^^  ^^7  ^^^^  afterwards, 

year  of  our    had  any  disposing  power  which  he  might,  without  the  assent  of  any  other 

Lord  1838.    person,  exercise  for  his  own  benefit,  to  hold  the  said  goods  and  chattels  to 

'  ^^t'^k^     ^^^  ^^  ^*  ^'  ^  ^  proper  goods  and  chattels,  and  also  to  hold  the  said 

the  rule  was  ^^'^^^t  tenements,  rectories,  tithes,  rents,  and  hereditaments  respectively, 

made.  according  to  the  nature  and  tenure  thereof,  to  him  and  to  his  assigns,  until 

the  said  sum  of  £       ,  together  with  interest  as  aforesaid,  shall  have  been 

levied,  and  in  what  manner  you  shall  have  executed  this  our  writ,  make 

appear  to  us  at  Westminster,  immediately  after  the  execution  thereof, 

under  your  seal,  and  the  seals  of  those  by  whose  oath  you  shall  make  the 

said  extent  and  appraisement,  and  have  there  then  this  writ 

Witness,  Thomas  Lord  Denman,  at  Westminster,  the        day  of         , 
in  the  year  of  our  Lord 
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No.  III. 


Victoria,  by  tbe  grace  of  God,  of  the  United  Kingdom  of  Great  Britain  Writ  of  ele- 
and  Ireland,  Queen,  defender  of  the  faith,  to  the  Sheriff  of  ,  greet-  Sade  inThe 

ing.    Whereas,  lately  in  our  Court  before  ua  at  Westminster,  by  a  rule  of  Court  of 
the  said  Court,  entitled,  &c.  [as  the  cok  may  be]  the  sum  of  £  was  Q^^i^'s 

by  the  said  Court  ordered  to  be  paid  by  C.  D.  to  A.  B.,  together  with  the  payment  of 
costs  of  the  said  rule,  which  said  costs  were  afterwards,  on  the  day  money  and 

of  ,  taied  and  allowed  by  our  said  Court  at' the  sum  of  £  •  costs* 

And  afterwards  the  said  A.  B.  came  into  our  said  Court  before  us,  and 
according  to  the  form  of  the  statute  in  such  case  made  and  provided,  chose 
to  be  delivered  to  him  all  the  goods  and  chattels  of  the  said  C.  D.  in  your 
bailivrick,  except  his  oxen  and  beasts  of  the  plough ;  and  also  all  such 
lands,  tenements,  rectories,  tithes,  rents,  and  hereditaments,  including 
lands  and  hereditaments  of  copyhold  or  customary  tenure,  in  your  baili- 
wick, as  the  said  C.  X).,  or  any  one  in  trust  for  him,  was  seised  or  pos- 
sessed of  on  the  day  of  in  the  year  of  our  Lord  *,  or  i  The  day 
at  any  time  afterwards,  or  over  which  the  said  C.  D.,  on  the  said  on  which 
day  of           ',  or  at  any  time  afterwards,  had  any  disposing  power  which  ^  ^^    ° 
he  might,  without  the  assent  of  any  other  person,  exercise  for  his  own  be-  were  taxed, 
nefit,  to  hold  to  him  the  said  goods  and  chattels  as  his  proper  goods  and 
chattels,  and  to  hold  the  said  lands,  tenements,  rectories,  tithes,  rents, 
and  hereditaments  respectively,  according  to  the  nature  and  tenure  thereof, 
to  him  and  to  his  assigns,  until  the  said  two  several  sums  of  £           and 
£            J  together  with  interest  upon  the  said  two  several  sums  of  £ 
and  £            ,  at  the  rate  of  four  pounds  per  centum  per  annum,  from  the 
said           day  of        ',  shaU  have  been  levied.    Therefore  we  command   9  jy^^  ^^y 
you,  that  without  delay  you  cause  to  be  delivered  to  the  said  A.  B.  by  a  on  which 
reasonable  price  and  extent,  all  the  goods  and  chattels  of  the  said  C.  D*  ^J|^  ^^^^  ^^ 
in  your  bailiwick,  except  his  oxen  and  beasts  of  the  plough ;  and  also  all  ^^^  ^^^^ 
such  lands,  tenements,  rectories,  tithes,  rents,  and  hereditaments,  including  or  in  case 

lands  and  hereditaments  of  copyhold  or  customary  tenure,  in  your  baili-  ^"^^  ^^7 

were  Dnor 
wick,  as  the  said  C.  D.,  or  any  person  in  trust  for  him,  was  seised  or  ^^  the  1st  of 

possessed  of  on  the  said  day  of         ',  or  at  any  time  afterwards,  or  October, 

over  which  the  said  C.  £>.,  on  the  said  day  of  ',  or  at  any  J^^^' ^^|  . 

time  fdterwards  had  any  disposing  power,  which  he  might,  without  the  ^^y  ^f  q^. 

assent  of  any  other  person,  exercise  for  his  own  benefit,  to  hold  the  said  tober  in  the 

goods  and  chattels  to  the  said  A.  B,  as  his  proper  goods  and  chattels ;  and  y^^^  °/oo? 

also  to  hold  the  said  lands,  tenements,  rectories,  tithes,  rents,  and  heredita-  3  rp.     , 

ments  respectively,  according  to  the  nature  and  tenure  thereof,  to  him  and  ^^  which 

to  his  assigns,  until  the  said  two  several  sums  of  £       and  £       ,  together  the  costs  of 

with  interest  as  aforesaid,  shall  have  been  levied.    And  in  what  manner  ^^^  ^}^ 

you  shall  have  executed  this  our  writ,  make  appear  to  us  at  Westminster 

immediately  after  the  execution  thereof,  under  your  seal  and  the  seals  of 
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those  by  whose  oath  you  shall  make  the  said  extent  and  appraisement, 
and  have  there  then  this  writ. 

Witness,  Thomas  Lord  Denman,  at  Westminster,  the         day  of        , 
in  the  year  of  our  Lord 


Writ  of 
elegit  on  a 
judgment  of 
an  inferior 
Court  in  an 
action  of 
assumpsit 
removed 
into  the 
Court  of 
Queen's 
Bench. 


•  The  day 
on  which 
the  costs  of 
leraoving 
the  judg- 
ment were 
taxed. 


No.  IV. 

Victoria,  by  the  grace  of  God,  of  the  united  kingdom  of  Great  Britain 
and  Ireland,  Queen,  defender  of  the  faith,  to  the  Sheriff  of  ,  greeting: 
Whereas  A.  B»  lately  in  [insert  the  style  of  the  court'],  by  the  judgment 
of  the  said  court,  recovered  against  C.  D.  the  sum  of  £  ,  which,  in 

the  said  court,  were  adjudged  to  the  said  A.  B.,  for  his  damages  which  he 
had  sustained,  as  well  on  occasion  of  the  not  performing  of  certain  pro- 
mises and  undertakings,  then  lately  made  by  the  said  C.  X).  to  the  said 
A.  B,f  as  for  his  costs  and  charges  by  him  about  his  suit  in  that  behalf 
expended,  whereof  the  said  C.  D.  is  convicted,  as  appears  to  us  of  record. 
And  whereas  the  said  judgment  was  afterwards,  on  the  day  of  , 

in  the  year  of  our  Lord  ,  removed  into  our  Court  before  us  at  West- 

minster, by  virtue  of  an  order  of  our  said  Court  before  us  at  Westminster, 
[or  "  of  ,  one  of  the  justices  of  our  said  court  before  us  at  West- 

minster," as  the  case  may  6e,]  in  pursuance  of  the  statute  in  that  case 
made  and  provided,  and  the  costs  attendant  upon  the  application  for  the 
said  order  and  upon  the  said  removal  were  afterwards,  on  the  day 

of  y  in  the  year  of  our  Lord  ,  taxed  and  allowed  by  our  said 

Court,  before  us  at  Westminster,  at  the  sum  oi£  .  And  afterwards 
the  said  A,  B.  came  into  our  said  Court  before  us  at  Westminster,  and, 
according  to  the  form  of  the  statute  in  such  case  made  and  provided, 
chose  to  be  delivered  to  him  all  the  goods  and  chattels  of  the  said  C.  X>. 
in  your  bailiwick,  except  his  oxen  and  beasts  of  the  plough,  and  also  all 
such  lands,  tenements,  rectories,  tithes,  rents  and  hereditaments,  including 
lands  and  hereditaments  of  copyhold  or  customary  tenure,  in  your  baili- 
wick, as  the  said  C  D.  or  any  person  in  trust  for  him,  was  seised  or  pos- 
sessed of  on  the  said  day  of  ,  in  the  year  of  our  Lord 
,  aforesaid ,'  or  at  any  time  afterwards,  or  over  which  the  said 
C.  D.,  on  the  said  day  of  ',  or  at  any  time  afterwards,  had 
any  disposing  power,  which  he  might,  without  the  assent  of  any  other  per- 
son, exercise  for  his  own  benefit,  to  hold  to  him  the  said  goods  and 
chattels  as  his  proper  goods  and  chattels,  and  to  hold  the  said  lands,  tene- 
ments, rectories,  tithes,  rents  and  hereditaments  respectively,  according  to 
the  nature  and  tenure  thereof,  to  him  and  to  his  assigns,  until  the  damages 
aforesaid  and  the  said  costs  so  taxed  and  allowed  by  our  said  Court  before 
us  at  Westminster  as  aforesaid,  together  with  interest  upon  the  said  two 
several  sums  of  £           and  £           ,  at  the  rate  of  four  pounds  per 
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centum  per  annum,  from  the  day  of  aforesaid/  shall  have  i  The  day 

heen  levied.    Therefore  we  command  you  that,  without  delay,  you  cause  ^^  which 

to  be  delivered  to  the  said^.  B.,  by  a  reasonable  price  and  extent,  all  the        ^  .  ^ 

^  *  *  removing 

goods  and  chattels  of  the  said  C.  D.,  in  your  bailiwick,  except  his  oxen  the  judg- 
and  beasts  of  the  plough ;  and  also  all  such  lands,  tenements,  rectories,  ment  were 
tithes,  rents  and  hereditaments,  including  lands  and  hereditaments  of   ^ 
copyhold  or  customary  tenure,  in  yoiur  bailiwick,  as  the  said  C.  X).,  or  any 
one  in  trust  for  him,  was  seised  or  possessed  of  on  the  said  day 

of        ^,  or  at  any  time  afterwards,  or  over  which  the  said  C  X).,  on  the  said 
day  of  *,  or  at  any  time  afterwards,  had  any  disposing  power, 

which  he  might,  without  the  assent  of  any  other  person,  exercise  for  his 
own  benefit,  to  hold  the  said  goods  and  chattels  to  the  said  A,  B,  as  his 
proper  goods  and  chattels ;  and  also  to  hold  the  said  lands,  tenements, 
rectories,  tithes,  rents  and  hereditaments  respectively,  according  to  the 
nature  and  tenure  thereof,  to  him  and  to  his  assigns,  until  the  damages 
aforesaid,  and  the  said  costs  so  taxed  and  allowed  by  our  said  Court  before 
us  at  Westminster  as  aforesaid,  and  interest  as  aforesaid,  shall  have  been 
levied.  And  in  what  manner  you  shall  have  executed  this  our  writ  make 
appear  to  us  at  Westminster  immediately  after  the  execution  thereof, 
under  your  seal  and  the  seals  of  those  by  whose  oath  you  shall  make  the 
said  extent  and  appraisement,  and  have  there  then  this  writ 

Witness,  Thomas  Lord  Denman,  at  Westminster,  the        day  of 
in  the  year  of  our  Lord 


No.  V. 


Victoria,  &c.  to  the  Sheriff  of  ,  greeting :  whereas  lately  in  [tn*  Writ  of 

sert  the  style  of  the  Court,']  by  a  rule  of  the  said  Court  entitled,  &c.  [«  «!«&»'  oa  an 
the  case  may  6c,]  the  sum  of  £  were  by  the  said  Court  ordered  to  payment  of 

be  paid  by  C  X).  to  A,  B,,  and  whereas  the  said  rule  was  afterwards,  on  money  made 
the  day  of  ,  in  the  year  of  our  Lord  ,  removed  into  our  '?  an  infe- 

Court  before  us  at  Westminster,  by  virtue  of  an  order  of  our  said  Court  j^^j  j^. 
before  us  at  Westminster,  [or  "  of  ,  one  of  the  justices  of  our  moved  into 

said  Court  before  us  at  Westminster,"  as  the  case  may  be,]  in  pursuance  JheCouit  of 
of  the  statute  in  that  case  made  and  provided,  and  the  costs  attendant  Bench, 
upon  the  application  for  the  said  last-mentioned  order  and  upon  the 
said  removal,  were  afterwards,  on  the  day  of  ,  in  the  year 

of  our  Lord  ,  taxed  and  allowed  in  our  said  Court  before  us  at 

Westminster,  at  the  sum  of  £  ,  and  afterwards  the  said  A,  B. 

came  into  our  said  Court  before  us  at  Westminster,  and  according  to 
the  form  of  the  statute  in  such  case  made  and  provided,  chose  to  be  deli- 
vered to  him  all  the  goods  and  chattels  of  the  said  C.  X).  in  your  bailiwick, 
except  his  oxen  and  beasts  of  the  plough,  and  also  all  such  lands,  tene- 
ments, rectories,  tithes,  rents  and  hereditaments,  including  lands  and 
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heredftaments  of  copyhold  or  customaTy  tenure^  in  your  bailiwick,  as  the 
said  C.  D,  or  any  perM»  in  trust  for  him,  was  seised  or  possessed  of  on 
*  The  day     the  said         day  of         \  in  the  year  of  our  Lord         ,  or  at  any  time 
on  which      afterwards,  or  orer  which  the  said  C.  D.  on  the  said  day  of  *, 

lemovioV  o'  <^  ^7  ^^^  afterwards,  had  any  disposing  power,  which  he  might, 
the  rule  of  without  the  assent  of  any  other  person,  exercise  for  his  own  benefit,  to  hold 
the  iDferior  ^  ym  the  said  goods  and  chattels  as  his  proper  goods  and  chattels,  and 
the  Court  of  ^  ^^^^  ^^®  ^^  lands,  tenements,  rectories,  tithes,  rents  and  hereditaments 
Queen's  respectively,  according  to  the  nature  and  tenure  thereof,  to  him  and  to  his 
Bench  weie  assigns,  until  the  said  two  seyend  sums  of  £  and  £  ,  together 

with  interest  on  the  said  two  several  sums  of  £  and  £  , 

at  the  rate  of  four  pounds  per  centum  per  annum,  from  the  said  day 

of  ',  shall  have  been  levied.    Therefore  we  command  you,  that 

without  delay  you  cause  to  be  delivered  to  the  said  ^.  B.  by  a  reasonable 
price  and  extent,  all  the  goods  and  chattels  of  the  said  C  D.  in  your 
bailiwick,  except  his  oxen  and  beasts  of  the  plough,  and  also  all  such 
lands,  tenements,  rectories,  tithes,  rents  and  hereditaments,  including 
lands  and  hereditaments  of  copyhold  or  customaiy  tenure,  in  your  bailiwick, 
as  the  said  C.  D.,  or  any  one  in  trust  for  him,  was  seised  or  possessed  of 
on  the  said  day  of  ',  or  at  any  time  afterwards,  or  over  which 

the  said  C.  D.  on  the  day  of  \  or  at  any  time  afterwards, 

had  any  disposing  power  which  he  might,  without  the  assent  of  any  other 
person,  exercise  for  his  own  benefit,  to  hold  the  said  goods  and  chatteb  to 
the  said  il.  B.  as  his  proper  goods  and  chattels,  and  also  to  hold  the  said 
lands,  tenements,  rectories,  tithes,  rents  and  hereditaments  respectively, 
according  to  the  nature  and  tenure  thereof,  to  him  and  to  his  assigns, 
until  the  said  two  several  sums  of  £  and  £  ,  together  with 

interest  as  aforesaid,  shall  have  been  levied,  and  in  what  manner  you  shall 
have  executed  this  our  writ  make  appear  to  us  at  Westminster,  imme- 
diately after  the  execution  thereof,  under  your  seal  and  the  seals  of  those 
by  whose  oath  you  shall  make  the  said  extent  and  appraisement,  and 
have  you  there  then  this  writ 

Witness,  Thomas  Lord  Denman,  at  Westminster,  the        day  of         , 
in  the  year  of  our  Lord 


No.  VI. 


Writ  of  Victoria,  by  the  grace  of  God,  of  the  united  kingdom  of  Great  Britain 

elegit  on  a  and  Ireland,  Queen,  defender  of  the  faith,  to  the  Sheriff  of        ,  greeting : 

ment  of^^'  Whereas  lately  in  [insert  the  ttyU  of  the  Court,]  by  a  rule  of  the  said 

money  and  Court,  entitled,  &c.  [as  the  case  may  6f ,]  the  sum  of  £            ,  was  by  the 

costs,  made  said  Court  ordered  to  be  paid  by  C.  D.  to  ^.  B.  together  with  the  cosU 

rio*  Court  ^  *^®  ^^  ^^*  which,  said  costs  were  afterwards,  on  the            day  of 

and  re-  >  in  the  year  of  our  Lord            ,  taxed  and  allowed  by  the  said 
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Court  at  the  sum  of  i)  ,  and  whereas  the  said  rule  was  afterwards,  on  moved  into 
the  day  of  ,  in  the  year  of  our  Lord  ,  removed  into  our  Court  ^^?  ^ 
before  us  at  Westminster,  by  virtue  of  an  order  of  our  said  Court  before  us 
at  Westminster,  [or  '*  of  ,  one  of  the  justices  of  our  said  Court  before 
us  at  Westminster,  as  the  case  may  6e,]  in  pursuance  of  the  statute  in  that 
case  made  and  provided,  and  the  costs  and  charges  attendant  upon  the 
application  for  the  said  last-mentioned  order,  and  upon  the  said  removal, 
were  afterwards  on  the  day  of  ,  in  the  year  of  our  Lord  , 

taxed  and  allowed  in  our  said  Court  before  us  at  the  sum  of  £  ,  and 

afterwards  the  said  A,  B.  came  into  our  said  Court  before  us  at  Westmin- 
ster, and  according  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided chose  to  be  delivered  to  him  all  the  goods  and  chattels  of  the  said 
C.  D.  in  your  bailiwick,  except  his  oxen  and  beasts  of  the  plough,  and 
also  all  such  lands,  tenements,  rectories,  tithes,  rents  and  hereditaments, 
including  lands  and  hereditaments  of  copyhold  or  customary  tenure,  in  '  The  day 
your  bailiwick,  as  the  said  C.  X).,  or  any  person  in  trust  for  him,  was  ^J|^  ^"^^'" 
seised  or  possessed  of  on  the  said  day  of  *,  or  at  any  time  removio^ 

afterwards,  or  over  which  the  said  C.  D.  on  the  said  day  of  ',  the  rule  of 

or  at  any  time  afterwards,  had  any  disposing  power  which  he  might,  p**!^"/^*^ 
without  the  assent  of  any  other  person,  exercise  for  his  own  benefit,  to  the  Court  of 
hold  to  him  the  said  goods  and  chattels  as  his  proper  goods  and  chattels.  Queen's 
and  to  hold  the  said  lands,  tenements,  rectories,  tithes,  rents  and  heredita-  ?*^    *'*'* 
ments  respectively,  according  to  the  nature  and  tenure  thereof,  to  him  and 
to  his  assigns  until  the  said  three  several  sums  of  £  and  £  , 

and  £  ,  together  with  interest  upon  the  said  three  several  sums  of 

£  ,  £  and  £  ,  at  the  rate  of  four  pounds  per  centum 

per  annum,  from  the  said  day  of  ',  shall  have  been  levied. 

Therefore  we  command  you,  that  without  delay  you  cause  to  be  delivered 
to  the  said  A,  B,  by  a  reasonable  price  and  extent,  all  the  goods  and 
chattels  of  the  said  C.  D.  in  your  bailiwick,  except  his  oxen  and  beasts  of 
the  plough,  and  also  all  such  lands,  tenements,  rectories,  tithes,  rents  and 
hereditaments,  including  lands  and  hereditaments  of  copyhold  or  cus- 
tomary tenure  in  your  bailiwick,  as  the  said  C.  D.  or  any  person  in  trust 
for  him  was  seised  or  possessed  of,  on  the  said  day  of  \  or  at 

any  time  afterwards,  or  over  which  the  said  C.  D.  on  the  said  day 

of  ',  or  at  any  time  afterwards  had  any  disposing  power,  which  he 

might,  without  the  assent  of  any  other  person,  exercise  for  his  own  benefit, 
to  hold  the  said  goods  and  chattels  to  the  said  A.  £.,  as  his  proper  goods  and 
chattels,  and  also  to  hold  the  said  lands,  tenements,  rectories,  tithes,  rents 
and  hereditaments  respectively,  according  to  the  nature  and  tenure  thereof, 
to  him  and  to  his  assigns,  until  the  three  several  sums  of  £  ,  and 

jS  and  £  ,  together  with  interest  as  aforesaid,  shall  have  been 

levied,  and  in  what  manner  you  shall  have  executed  this  our  writ  make 
appear  to  us  at  Westminster  immediately  after  the  execution  thereof. 
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under  your  seal  and  the  seals  of  those  hy  whose  oath  you  shall  make  the 
said  extent  and  appraisement,  and  have  there  then  this  writ 

Witness,  Thomas  Lord  Denman,  at  Westminster,  the        day  of         > 
in  the  year  of  our  Lord 


Writ  of  fieri 
facias  on  a 
judgment  in 
the  Court  of 
Q.  B.,  in  an 
action  of 
assumpsit. 

»  The  day 
on  which  the 
judgment 
was  entered 
up,  or  if  en- 
tered up 
prior  10  the 
Ist  of  Octo- 
her  1838, 
say  from  the 
1st  day  of 
October  in 
the  year  of 
our  Lord 
1838.  omit- 
ting the 
words  on 
which  day 
the  judg- 
ment afore- 
said was  en- 
tered up. 


No.  VIL 

Victoria,  by  the  grace  of  God,  of  the  united  kingdom  of  Great  Britain 
and  Ireland,   Queen,  defender  of  the  faith,  to  the  Sheriff  of 
greeting,  (a)    We  command  you  that  of  the  goods  and  chattels  of  C  D. 
in  your  bailiwick  you  cause  to  be  made  £  ,  which  A.  B,  lately  in 

our  Court  before  us  at  Westminster  recovered  against  him  for  his  damages 
which  he  had  sustained,  as  well  on  occasion  of  the  not  performing 
certain  promises  and  undertakings,  then  lately  made  by  the  said  C.  X). 
to  the  said  A.  B.  as  for  his  costs  and  charges  by  him  about  his  suit 
in  that  behalf  expended,  whereof  the  said  C.  D.  is  convicted,  as  ap- 
pears to  us  of  record,  together  with  interest  upon  the  said  sum  of  £  , 
at  the  rate  of  four  pounds  per  centum  per  annum,  from  the  day  of 

\  in  the  year  of  our  Lord  ,  on  which  day  the  judgment 

aforesaid  was  entered  up,  and  have  that  money  with  such  interest  as  afore- 
said, before  us  at  Westminster,  immediately  after  the  execution  thereof,  to 
be  rendered  to  the  said  A.  B,  for  his  damages  and  interest  as  aforesaid, 
and  that  you  do  all  such  things  as  by  the  statute  passed  in  the  second 
year  of  our  reign  you  are  authorised  and  required  to  do  in  this  behalf, 
and  in  what  manner  you  shall  have  executed  this  our  writ  make  appear 
to  us  at  Westminster  immediately  after  the  execution  thereof,  and  have 
there  then  this  writ. 

Witness,  Thomas  Lord  Denman,  at  Westminster,  on  the  day  of 

,  in  the  year  of  our  Lord 


Return  of  Nulla  Bona  (b). 

The  within  named  C.  D.  hath  no  goods,  chattels,  money,  bank-notes, 
cheques,  bills  of  exchange,  promissory  notes,  bonds,  specialties,  or  other 
securities  for  money  in  my  bailiwick,  whereof  I  can  cause  to  be  levied  the 
debt,  damages,  and  interest  within  mentioned,  or  any  part  thereof. 

The  answer  of  G*  A.,  Esq.  High-Sheriff. 


(a)  Neither  the  Jieri  facias  nor  the  elegit  contains  the  non  omittas  clause. 
(6)  This  return  is  introduced  for  the  same  object  as  the  one  ante,  p.  441. 


ADDENDA.  449 


Indorsement, 


The  execution  of  Uiis  writ  appears  in  a  certain  achedule  hereunto  an< 
nexed. 

The  answer  of  G.  A^  Esq.,  High-sherifd 


No,  VIII. 

^^ctoria,  by  the  grace  of  God,  of  the  united  kingdom  of  Great  Britain  yft{i  of  fieri 
and  Ireland,  Queen,  defender  of  the  faith,  to  the  Sheriff  of  ,  facias  on  an 

greetmg.    We  command  you  that  of  the  goods  and  chattels  of  C.  D.  in  q^^JJ^®^^ 
your  bailiwick  you  cause  to  be  made  £  ,  which  lately  in  our  Court  q.  b.  for 

before  us  at  Westminster,  by  a  rule  of  our  said  Court  entitled,  &c.  [as  the  payment  of 
case  may  be]  were  by  the  said  Court  ordered  to  be  paid  by  the  said  C.  D.  ^^^Y* 
to  A,  B.  and  that  of  the  said  goods  and  chattels  of  the  said  C.  D.  in 
your  bailiwick  you  further  cause  to  be  made  interest  upon  the  said  sum 
of  £  ,  at  the  rate  of  four  pounds  per  centum  per  annum  from  the 

day  of  ',  in  the  year  of  our  Lord  ,  on  which  day  j  j^^  ^ 

the  said  rule  was  made,  and  have  that  money,  together  with  such  interest  on  which 
as  aforesaid,  before  us  at  Westminster,  immediately  after  the  execution  the  rule  was 
hereof  to  be  rendered  to  the  said  A.  B.  for  the  said  sum  of  money  so  or-  u^Jremade 
dered  to  be  paid  by  the  said  C#  JD.  to  the  said  A.  B^  and  for  interest  as  prior  to  the 
aforesaid,  and  that  you  do  all  such  things  as  by  the  statute  passed  in  the  1^^  <^f  Octo- 
second  year  of  our  reign  you  are  authorised  and  required  to  do  in  this  ggy^from  the 
behalf,  and  in  what  manner  you  shall  have  executed  this  our  writ  make  1st  day  of 
appear  to  us  at  Westminster,  immediately  after  the  execution  thereof,  and  October  in 
have  there  then  this  writ.  ®  ^rd^ 

Witness,  Thomas  Lord  Denman,  at  Westminster,  on  the  day  1838,  omit- 

of  ,  in  the  year  of  our  Lord  ting  the 

words  on 
which  day 
,  the  said  rule 

was  made. 

No.  IX. 

Victoria,  by  the  grace  of  God,  of  the  united  kingdom  of  Great  Britain  Writ  of  fieri 

and  Ireland,  Queen,  defender  of  the  faith,  to  the  Sheriff  of  ,  ^^^^^^ 

greeting.    We  command  you  that  of  the  goods  and  chattels  of  C  2).  in  Court  of 

your  bailiwick  you  cause  to  be  made  £  ,  which  lately  in  our  Court  Queen's 

before  us  at  Westminster,  by  a  rule  of  our  said  Court  entitled,  &c.  fa*  the  '^^^^  ''p' 

payment  of 
case  may  he']  were  by  the  said  Court  ordered  to  be  paid  by  the  said  C.  D.  money  and 

to  A,  £.,  together  with  the  costs  of  the  said  rule,  which  said  costs  were  costs. 

afterwards,  on  the  day  of  * ,  in  the  year  of  our  Lord  , 

taxed  and  allowed  by  our  said  Court  at  the  sum  of  £  ,  and  that  of 

the  said  goods  and  chattels  of  the  said  C«  D*  in  your  baUiwick  you  further 
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cause  to  be  made  interest  upon  the  said  two  several  soma  of  i^  , 

and  £  ,  at  the  rate  of  four  pounds  per  centum  per  annum,  from  die 

"^  The  day     said  day  of  ^  in  the  year  of  our  Lord  ,  and  have 

the  ^  St  f  ^^^^  money,  together  with  such  interest  as  aforesaid,  before  us  at  West- 
the  rule  minster  immediately  after  the  execution  hereof,  to  be  rendered  to  the  said 
were  taxed.    A,  B.  for  the  said  sum  of  money  so  ordered  to  be  paid  by  the  said  C.  D. 

^'  '  ^  to  the  said  A.  JB.,  and  for  costs  and  interest  as  aforesaid,  and  that  you  do 
were  prior  '  ^  '  ^ 

to  the  1st  of  &11  such  things  as  by  the  statute  passed  in  the  second  year  of  our  reign 
October,        you  are  authorised  and  required  to  do  in  this  behalf,  and  in  what  manner 

1 OOQ      aan  ¥  M  f 

from  the  1st  ^^^  "^^  ^*^®  executed  this  our  writ  make  appear  to  us  at  Westminster, 
day  of  Oc*    immediately  after  the  execution  thereof,  and  have  there  then  this  writ 
tober  in  the      Witness,  Thomas  Lord  Denman,  at  Westminster,  on  the  day 

IxMd^l838     ^^  ,  in  the  year  of  our  Lord 


No.  X. 

Writ  of  fieri      Victoria,  by  the  grace  of  God,  of  the  united  kfaigdom  of  Great  Britain 
facias  od  a     and  Ireland,  Queen,  defender  of  the  faith,  to  the  Sheriff  of  , 

an  i^^rior^    greeting.    We  command  you,  that  of  the  goods  and  chattda  of  C  1>», 
Court  in  an   in  your  bailiwick,  you  cause  to  be  made  £  ,  which  A,  B,  lately  in 

action  of  as-  [insert  the  Uyle  of  the  Courf]  by  the  judgment  of  the  said  Court,  re- 
moved i'uto    ^^^^^  against  the  said  C  JD.  for  his  damages,  which  he  had  sustamed, 
the  Court  of  as  well  on  occasion  of  the  not  performing  certain  promises  and  imdtf- 
Queen's        takings  then  lately  made  by  the  said  C.  D.  to  the  said  ^.  B.  aa  for  his 
costs  and  charges  by  him  about  his  suit  in  that  behalf  expended,  where- 
of the  said  C.  D,  is  convicted,  as  appears  to  us  of  record,  and  which 
judgment  was  afterwards,  on  the  day  of  ,  in  the  year  of  our 

Lord  ,  removed  into  our  Court  before  us  at  Westminater,  by 

virtue  of  an  order  of  omr  said  Court  before  us  at  Westminster,  [or  ''  of 
,  one  of  the  justices  of  our  said  Court  before  ua  at  Weatmin- 
ster,"  as  the  case  may  6e],  in  pursuance  of  the  statute  in  such  case  made 
and  provided,  and  the  costs  attendant  upon  the  application  for  the  said 
order,  and  upon  the  said  removal,  were,  on  the  day  of  , 

,  ^,        ^     ^  ^^  y^^  ^^  ou^  ^^  » taxed  and  allowed  by  our  said  Court 

attendant      before  us  at  Westminster  at  the  sum  of  £  .     And  we  further  com- 

V  upon  the  re-  mand  you,  that  of  the  said  goods  and  chattels  of  the  said  C.  JD.  in  your 
*^^^     t      bailiwick,  you  further  cause  to  be  made  the  said  sum  of  £  *,  to- 

outof  the      gether  with  interest  on  the  said  two  several  sums  of  £  and  £  , 

inferior         at  the  rate  of  four  pounds  per  centum  per  annum,  from  the  said 

SrCourUf  ^y  ^^  *'  ™  *^®  y®*'^  ^^  ^^  ^°^^  '  ^^  ^^'  ^^^ 

Queen's        ^^^^  that  money,  with  such  interest  as  aforesaid,  before  us  at  Westmin- 

Bench.  ster,  immediately  after  the  execution  hereof,  to  be  rendered  to  the  said 

'  The  day     a,  B.  for  his  damages  aforesaid,  and  for  costs  and  interests  as  aforesaid ; 

the  costs  of  ^"^  ^^^  y^^  ^^  ^^^  ^^^^  things  as  by  the  statute  passed  in  the  second 
removal  year  of  our  reign  you  are  authorised  and  required  to  do  in  this  behalf, 
were  taxed. 
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And  in  wbat  tatamnr  yen  shall  have  oteeated  tins  our  wai  make  appear 
to  us  At  Wesekbinster  immedittlidy  after  the  egcecntion  thereof,  and  have 
i&kete  then  this  writ. 

Witaiess,  Thomas  Lord  Dennuo,  at  Weatminster,  on  the         day  of 
4  in  the  year  of  <Air  Lord 


No.  XI. 


Victoria,  by  the  graoe  of  God,  of  the  united  kingdom  of  Great  Britain  Writ  of  £eri 
And  Ireland,  Queen,  defender  of  the  faith,  we  command  you  that  of  the  '^***  "p**  ^^ 
goods  and  chattels  of  C.  D.  in  your  bailiwick,  you  cause  to  be  made  payment  of 
£  ,  which  lately  in  [insert  the  style  of  the  Court],  by  a  rule  of  the  monejr 

«aid  Court,  entitled,  &c.  [as  the  case  may  be'],  were  by  the  said  Court  ™J  .  *°  ^^ 
ordered  to  be  paid  by  the  said  C.  D.  to  A*  B,,  and  which  rule  was  after-  Court,  and 
wards,  on  (he  day  of  ,  in  the  year  of  our  Lord  ,  re-  removed 

moved  into  our  Court  before  us  at  Westminster,  by  virtue  of  an  order  of  q^  ^e 
our  said  Court  before  us  at  Westminster  [er  "  of  ,  one  of  the  jus-  Qaeen's 

tices  of  our  said  Court  before  us  at  Westisinster,''  as  the  case  may  be,]  Bench, 
in  pursuance  of  the  statute  in  that  case  made  and  provided ;  and  the  costs 
attendant  upon  the  application  for  the  said  laat-mentioned  j  order,  and 
4ipon  the  said  removal,  were,  on  the  day  of  ,  in  the  year  of 

cTur  Lord  ,  taxed  and  allowed  by  our  said  Court  before  us  at  West- 

minster, at  the  sum  of  j^  .    And  we  Airther  command  you,  that 

of  the  said  goods  and  chattels  of  the  said  €.  D.  In  youiJI^bailiwick,  you 
further  cause  to  be  made  the  said  sum  of  £  ',  together  with  in-  i  jj^^ 

terest  on  the  said  two  several  sums  of  £  and  £  ,  at  the  rate  costs  of  re- 

of  four  pounds  per  centum  per  annum,  from  the  said  day  of  ',  moving  the 

^nd  that  yoa  have  thi^  money,  with  such  interest  as  aforesaid,  before  us  inferior 
At  Westminster,  immediately  after  the  execution  hereof  to  be  rendered  Court  into 
4o  the  said  4.  B.  for  the  said  monies  by  the  said  rule  first  above  men-  the  Court 
tioned  oldered  to  be  paid  by  the  said  €.  D.  to  the  aaid  A.  B,,  and  for  Bench?^  * 
x;osts  and  interest  as  aforesaid ;  and  that  you  do  all  such  things  as  by  the  a  jy^^  ^_ 
statute  passed  in  the  seccmd  year  of  our  reign  you  are  jauthorised  and  on  which 
required  to  do  m  this  behalf.    And  in  what  manner  you  «hall  have  exe-  ^^  ^°?^  °^ 
«uted  this  our  writ  make  appear  to  us  at  Westminster  immediately  afbr  ^j^g  rule  of 
.tiie  execution  thereof,  and  have  there  then  this  writ.  the  inferior 

Witness,  Thomas  Lord  Denman,  at  Westminster,  on  ^  day  ^°^5  *°*^ 

«  .    ^,  x.        T      -I  •'the  Court 

.-ot  ,  m  the  year  of  our  Lord  .  of  Queen's 

Bench  were 
'— ^— —  taxed. 
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Victoria,  by  the  grace  of  God,  of  the  united  kingdom  of  Gre«t  Britain  w^jt  ^f  ggyj 
And  Ireland^  iQueen,  defender  of  the  faith,  to  the  Sheriff  of  ^  jgi^eet^  facias  on  an 

2  Q  2  order  for 


payment  of  iDg.  We  command  you. that  of  the  goods  and  chattels  of  C  D.  in  your 
moDey  and    bailiwick  you  cause  to  be  made  £  ,  which  lately  in  [insert  the  ttyle 

in  an  infe-  ^^^  C<mrt'\t  by  a  rule  of  the  said  Court  entitled,  &c.  [a$  the  case  may 
rior  Court  6e,]  were  by  the  said  Court  ordered  to  be  paid  by  the  said  C.  D.  to 
and  re-         ^^  ^^^  ^q^  |jgQ  £  fQ].  the  costs  of  the  said  rule  by  the  said  Court 

the  Court  ^^  ordered  to  be  paid  by  the  said  C.  D,  to  the  said  A.  B,f  which  said 
of  Queen's    rule  was  afterwards,  on  the  day  of  ,  in  the  year  of  our  Lord 

^"^^'  ,  removed  into  our  Court  before  us  at  Westminster,  by  an  order 

of  our  said  Court  before  us  at  Westminster,  [or  "  of  ,  one  of  the 

justices  of  our  said  Court  before  us  at  Westminster,"  as  the  case  may  6e,] 
in  pursuance  of  the  statute  in  such  case  made  and  provided,  and  the  costs 
attendant  upon  the  application  for  the  said  last-mentioned  order,  and 
upon  the  said  removal  were,  on  the  day  of  ,  in  the  year  of 

our  Lord  ,  taxed  and  allowed  by  our  said  Court  before  us  at  West- 

minster at  the  sum  of  £  ,  and  we  further  command  you  that  of  the 

said  goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick  you  further 
*■  The  cause  to  be  made  the  said  sum  of  £  ^,  together  with  the  interest 

costs  of  re-    on  the  said  three  several  sums  of  £  ,  and  £  ,  and  £  , 

moving  the    ^|.  ^y^^  ^^  ^f  ^^^^  pounds  per  centum  per  annum,  from  the  said 

the  inferior    ^^7  ^^  9  ^  the  year  of  our  Lord  \  and  that  you  have  that 

Court  into    money,  with  such  interest  as  aforesaid,  before  us  at  Westminster  imme- 

e    ourt      diately  afler  the  execution  hereof,  to  be  rendered  to  the  said  A,  B,  for 
of  Queen  s  •'    ,  ' 

Bench.  the  monies  by  the  said  rule  first  above  mentioned  ordered  to  be  paid  by 

^  The  day  the  said  C.  D.  to  the  said  A,  B.,  and  for  costs  and  interest  as  aforesaid, 

on  which  ^q^  that  you  do  all  such  things  as  by  the  statute  passed  in  the  second 

removine  ^^^^  ^^  ^^^  reign  you  are  authorised  and  required  to  do  in  this  behalf, 

the  rule  and  in  what  manner  you  shall  have  executed  this  our  writ  make  appear 

from  the  in-  ^  us  at  Westminster  immediately  after  the  execution  thereoll  and  have 

ferior  Court  .,        .,       ., . 

into  the         there  then  this  writ. 

Court  of  Witness,  Thomas  Lord  Denman,  at  Westminster,  on  the 

Queen's        ^y  Qf  j^  jjje  year  of  our  Lord 

Bench  were 

taxed.  Denman,  £.  H.  Aldbrson, 

N.  C.  TiNDAL,  J.  Pattbson, 

Abinobr,  J.  Gurnet, 

J.  LiTTLEDALB,  J.  W1LLIAM8, 

J.  VaUGHAN,  J.  T.  COLERIDOEy 

J«  Parke,  T.  Colthan, 

J.  B.  Bosanquet,      T.  Erskine. 
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ABJURATION, 
oath  of,  21,38. 

ACCEDAS  AD  CURIAM, 
what  it  lies  for,  274 
writ,  form  of,  and  praecipe  for,  id. 
whence  issaed,  id, 
how  obtained,  id, 
signing,  sealing,  &c.  id. 
Sheriff's  precept  upon,  id, 
return  to,  id, 
how  executed,  id, 

ACCOUNT,  ACTION  OF, 

Sheriff  has  no  jurisdiction  over  in  his  County  Court,  67 

ACCOUNTS,  SHERIFF'S, 

mode  of  auditing,  passing,  &c.  425 

when  passed,  426 

affidavit,  when  required,  form  of,  &c.  427,  434 

bill  of  cravings,  427 

accounts  when  audited  to  be  transmitted  to  lords  of  treasury,  430 

ACTION, 

in  what  fonn  of,  a  capias  may  now  issue,  301 

ACTIONS  AGAINST  HIGH  SHERIFF, 

general  observations,  358 

liability  for  under-sheriffs,  bailiffs,  &c.  id. 

civiliter  but  not  criminaliter,  id. 

extent  of  liability,  id, 

action  in  general  mu$t  be  against  High  Sheriff,  id, 

for  extortion  or  voluntary  escape,  id. 

action  may  be  against  the  bailiff,  id. 

to  charge  the  High  Sheriff  for  his  officer  two  things  must  concur,  be  must 
be  acting  minister ially,  and  his  officer  must  be  acting  under  his  prin- 
cipal's authority,  express  or  implied,  id. 

when  subsequent  assent  renders  him  liable,  360 

liability  for  acts  of  special  bailiff,  361 

for  bailiffs  of  liberties,  id, 

no  action  will  lie  for  year's  rent  under  8  Anne,  c.  14,  before  or  after  sale,  393 
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ACTIONS  AGAINST  HIGH  SBEVaff-^eonHnued.) 
notice  of  action  not  neceuaiy,  393 
action  for  escape  on  mesne  process,  362 
on  final  process,  370 
for  not  arresting  wben  there  was  an  opportunity,  378 
for  not  assigning  bail  bond^  376 
for  carrying  to  prison  within  twenty-four  hoort,  376 
for  refusing  to  accept  bail,  380 
for  extortion,  381 

ACTIONS  BY  HIGH  SHERIFF, 
assumpsit  and  debt,  419 
trover  and  trespass,  id, 
on  securities  seized  under  a  fi.  fa.  420 
bond  of  indemnity,  pleadings  in  such  action,  id. 

ADJOURNMENT, 

of  poll  at  county  elections,  188, 192 

ADMINISTRATORS, 
when  arrestable,  297 

AFFIDAVIT, 

to  obtain  new  trial  under  writ  of  trial,  208 

capias,  303 
by  a  foreigner,  305 
under  Interpleader  Act,  352 

AFFIRMATION, 

Quakers  or  Moravians,  of  identity,  143 

ALIENS, 

not  privileged  from  arrest,  298 

may  be  arrested  in  this  country  for  a  debt  contracted  abroad,  eveo  thongli 
the  country  where  debt  was  contracted  does  not  allow  of  arrest  on  mesne 
process,  id. 
alien  jurors,  239 
alien  tales,  250 

ALLEGIANCE, 
oath  of,  21,  38 

ALLOWANCE  TO  SHERIFF  ON  PASSING  HIS  ACCOUNTS, 
by  whom  settled,  427 

AMBASSADORS,  8 

privileged  from  arrest,  296 

punishment  for  arresting  an  ambassador  or  his  domestic,  id. 

ambassador's  pririlege  not  that  of  the  domestic,  id, 

statute  does  not  extend  to  their  domestica  that  are  subject  to  the  bankrapt 

laws,td. 
nor  to  consols  or  their  servants^  id. 
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AMENDMENT, 

Sheriflf's  power  under  writ  of  trial,  205 

ANNUITY, 

for  years,  seizable  under  a  fi.  fa.  325 

APPEARANCE, 

how  enforced  by  distringas,  93 
in  dower,  257 

APPOINTMENT, 

of  High  Sheriff,  how  made,  17 

duration  o^,  1,  18 

•warrant  of,  id, 

by  whom  transmitted,  19 

where  filed,  td. 

of  the  Sheriffs  of  Lancaster,  Westmorland  and  Middlesex,  18 

of  Under-sheriff,  32 

ARREST.    See  Capias. 
how  made,  296 
capias  ad  satisfaciendum,  318 
capias  utlagatum,  102 
extent,  341,  342 

action  for  not  arresting  when  there  was  an  opportunity,  373 
for  carrying  to  prison  within  twenty- four  hours  after  arrest,  376 

ASSIGNEES, 

Sheriff  liable  in  trover  to,  for  selling  after  an  act  of  bankruptcy,  329,  412 

to  provisional  assignee,  id, 

may  sue  in  troyer  or  assumpsit,  415 

ASSIGNMENT, 

Of  Bail  Band,  313 

form  of,  id. 

may  be  made  by  High  Sheriff,  Under-sheriff  in  the  name  of  his  prin- 
cipal, or  semble,  by  a  person  acting  in  the  Under-sheriff's  office,  or 
by  old  Sheriff  after  he  is  out  of  office,  314 

how  made,  id* 

witnesses,  how  many,  id, 

their  competency,  id. 

when  they  may  subscribe  their  names,  id. 

stamp,  id, 

action  for  not  assigning  bail  bond,  id. 

Of  Replevin  Bond, 
form  of,  78 
to  whom  assigned,  79 
when  no  assignment,  id. 
by  whom  made,  id. 
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ASSIGNMENT— (omtmii«i). 

distiiigiiish  when  taken  on  e  dielTCM  §»  rent  end  dnmige  fceooit,  81 
stamp,  &C.  78 

Of  Dower,  259.    See  Dowxr. 

eicessiTe  assignment,  how  lemedied,  262 

ASSISTANCE, 

writ  of,  abolished,  and  warrant  of  appointment  sabslitQled»  17 

ASSIZES, 

writ  of  assiae  abolished,  218 

nature  of  daties  at,  id. 

place  of  holding,  id, 

judge's  precept  before  going  ciicnit,  id, 

SheriflTs  wamnt  to  snmmon,  id. 

fonn  of,  id, 

when  issued  and  how  directed,  id, 

when  returned,  id, 

proclamation  of  assises,  id. 

warrants  to  summon  the  different  juries,  221 

return  of  assise  precept,  id. 

the  diflerent  panek,  222 

how  made  out  and  returned,  and  to  whom,  id* 

executions,  225 

lime  of  execution,  226 

place,  227 

by  whom,  id. 

Sheriff's  authority,  226 

manner,  227 

in  the  case  of  a  woman  quick  with  child,  226 

ASSURANCE, 
oath  of,  21,  38 

ATTACHMENT, 

County  Court,  85 

for  an  escape  on  attachment,  362 

ATTORNEY, 

exempt  from  serving  the  office  of  Sheriff,  12 

when  he  may  be  Under-sheriff,  33 

in  what  Courts  he  may  practise,  id, 

attorney,  power  of,  to  transfer  or  accept  the  transfer  of  all  writs,  prisoners^ 

&c.  30 
to  execute  a  prisoner,  225 
exempt  from  serving  on  juries,  238 
privileged  from  arrest  on  mesne  process,  296 
on  final  process  not,  318 
attorney,  warrant  of,  executions  upon,  more  than  and  within  two  calendar 

months  of  the  date  of  the  fiat,  330 
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BAIL, 

when  bail  most  be  taken,  when  not,  314 

number  of  bail  on  arrest,  318 

safficiency  of,  313 

sheriff  not  answerable  for  their  safficiency,  id. 

when  to  be  taken  and  when  not,  342, 313 

bond,  form  of,  313 

assignment  of,  id, 
who  prepares  the  bond,  id. 
requires  no  stamp,  id. 
there  need  not  be  an  arrest,  id. 
when  executed,  id. 
in  what  sum  taken,  313 

assignmeot  of,  by  whom  and  how  made,  id.    See  Assionm sirr. 
bail  on  exigent,  when,  98 

BAILIWICK, 
what.  7 

BAILIFFS, 

BauKd'BaUift,  41 
bond  from,  id, 
oath  of,  44 

relation  to  High-sheriff,  45 
admissions  of,  how  they  aflect  their  principal,  id* 
none  in  fact  in  Cumberland  or  Cornwall,  41 

Special  Bailifs, 
definidon  Of,  46 

what  amounts  to  an  appointment  of,  id, 
how  fiar  High-sheriff  is  liable  for  their  acts,  id, 

Bailijfe  of  LUferiiet,    See  Liberties. 
qualification  of,  47 
writ  of  ballivo  amovendo,  id, 
oath  of  office,  and  by  whom  administered,  id. 
how  far  Sheriff  liable  for  their  acts,  id, 
mandate  to,  48 

direction  of  mandate,  whether  to  lord  or  bailiff,  49 
judicially  noticed  by  the  Courts,  50 

BANKRUPT, 

certificated,  pri?ileged  from  arrest  for  any  debt  provable  under  the  fiat,  297 

even  on  a  subsequent  promise,  id, 

but  if  certificate  was  obtained  by  fraud,  or  obtained  in  a  foreign  country, 

the  Court  will  not  (tischarge  him,  id, 
privilege  under  the  6  Geo.  4,  c.  16,  id, 
seizing  the  goods  under  a  fi.  fa.  after  an  act  of  bankruptcy,  329 
more  than  two  calendar  months  before  fiat,  and  within  two  months,  330 
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BARRISTERS, 

on  circuit,  &Cf  privileged  fram  arrest  on  procese,  296 
■eemiogly  not  eiempt  from  lenring  tlie  office  of  High  Sheriff,  13 
exempt  from  lerring  on  jnrieft,  238 

BENEnCED  CLERK, 

return  of,  to  a  fi.  fa,  331,  Addenda. 

BERWICK-ON-TWEED, 

mayor  and  bailiffs  of,  have  execution  of  all  process,  7 
direction  of  writ  to,  307 

BILL  OF  EXCHANGE, 

may  be  seized  under  a  fi.  fa.  325 

an  extent,  343 
what  Sheriff  is  to  do  with  them  when  seized,  328 
action  upon,  420 

BILL  OF  SALE, 

is  a  removal  of  goods  within  8  Anne,  c.  14.  .395 
form  of,  332 

BLANK  WARRANTS, 

punishment  for  issuing,  308 

BONDS, 

from  Under-sheriff,  35 

from  bailiff,  41 

from  gaoler,  52 

bond  of  indemnity  for  selling  or  withdrawing  under  a  fi.  fa.  338 

bond  of  indemnity  under  1  &  2  Vict.  c.  1 10,  seizable  under  a  fi.  fa.  325, 328 

action  upon,  in  name  of  High  Sheriff  on  replevin  bond,  form  of,  77, 81 

bail  bond, 

bond  on  writ  of  second  deliverance,  88 

BOOKS, 

cheque  books  at  elections,  180 

BOOTHS, 

how  many  must  be  erected  {in  county  eUctions),  178 

at  whose  expense  erected,  id, 

to  what  expense  the  Sheriff  may  go,  id. 

houses  may  be  hired  instead  of  booths,  id, 

number  to  be  polled  at  each  booth  (in  eiti$t  and  towns),  181 

amount  to  be  expended  on  booths  in  such  cases,  id, 

BOROUGH, 

Sheriff's  precept  to  returning  officer  of,  181 

BOUNDARY  ACT,  160 
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BRIBERY, 

bribery  oath  must  be  taken  and  subacribedi  182 

by  whom  administeredi  id. 

Bribery  Act,  183 

must  be  read  by  Sheriff,  id, 

BURGESSES, 
election  of,  182 

precept  an  essential  process,  id. 
must  be  directed  to  returning  officer,  id* 
mistake  thereita  not  material,  id. 
second  precept  in  case  of  mistake,  id. 
Sheriff  punishable  for  not  sending,  id, 

CAMBRIDGESHIRE, 

Sheriff  of,  also  Sheriff  of  Huntingdon,  3 

CANDIDATES, 

knights  of  the  shire,  declaration  of  (qualification,  187 

CAPIAS, 

new  imprisonment  for  debt  bill,  294 

main  features  of  the  bill,  id. 

how  personal  actions  is  in  future  to  be  commenced,  id, 

arrest  on  mesne  process  in  civil  actions  in  inferior  Courts  wholly  abolished, 

id. 
in  superior  Courts  also,  except,  &c.  id. 
when  anest  allowed  in  superior  Courts,  295 
arrestable  amount,  id. 

where  defendant  is  about  to  quit  England,  the  only  exception,  id. 
for  what  amount  to  be  held  to  bail,  id, 
writ  of  capias,  when  sued  out,  id. 
how  long  in  force,  id, 
persons  privileged,  id. 
nature  and  amount  of  debt,  id. 
nature  of  writ,  id, 

at  what  stage  of  the  cause  it  issues,  id, 
persons  permanently  privileged  from  arrest,  296 
persons  temporarily  privileged,  297 
distinction  important  to  Sheriff,  298 
consequence  of  arresting  an  ambassador  or  his  servant,  299 
but  not  liable  in  trespass,  id. 
a  person  temporarily  privileged,  id, 
in  what  form  of  action  an  arrest  may  be  made,  300 
amount  of  debt  for  which  a  person  may  be  holden  to  bail,  302 
amount  in  palatine  Courts  of  Lancaster  and  Durham,  id, 
how  to  obtain  a  capias,  303 
requisites  of  affidavit,  305 
by  whom  made,  id, 
must  be  positive,  id. 
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CA?IAS^(eontifiued.) 
ezceptioos,  305 

must  show  a  good  cause  of  action,  306 
must  be  so  certain  that  perjury  can  be  assigned  upon  it,  id, 
must  be  single,  t(2. 

must  correspond  with  the  form  of  action  pending,  id. 
bail-bond,  &c.  309 
deposit  of  debt  and  coats,  id. 
duration  of  writ,  id. 
when  it  cannot  be  executed,  id, 
when  execution  in  Lancashire  or  Durham,  310 
within  a  liberty,  id, 
within  a  quillet,  id. 
must  be  within  Sheri£f 's  bailiwick,  id. 
privileged  places,  id, 
arrest,  how  made,  id, 

when  outer  doors  may  be  broken  open,  311 
cannot  be  broken  in  executing  civil  process,  that  is,  on  arrest  in  the  first 

instance,  id, 
inward  doors,  id, 

a  stranger  taking  refuge  in  the  house  of  another,  id, 
on  a  retaking  after  an  escape,  id, 
in  all  cases,  where  outer  doors  may  be  broken  open,  a  demand  must  be 

made  by  the  officer,  312 
demand  in  criminal  cases,  id, 
defendant's  discharge,  316 
application  to  whom  made,  id, 
rule  nisi,  id. 
costs,  id, 

discharge  or  varying  guages,  order  in  Court,  id. 
essentials  of  affidavit  to  obtain  discharge,  id. 
how  affected  by  imprisonment  for  debt  bill,  316 
nature  of  writ,  id. 
privilege  from  arrest,  318 
warrant,  arrest,  return,  id, 
debtor  may  be  taken  to  prison  immediately,  319 
posse  comitatus,  id, 

payment  to  Sheriff  of  debt,  no  payment  to  the  plaintiff,  id. 
if  once  executed,  no  other  writ  can  issue,  except,  &c.  id, 
no  satisfaction  as  between  others  and  plaintiff,  id, 
different  writs,  id.  Addenda, 
return  of  writs  of  execution,  320,  Addenda, 
cannot  refuse  to  execute  writ  until  fees  are  paid,  id, 
action  for  fees,  id, 

C£PI  CORPUS, 

return  of,  294,  Addenda. 
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CERTIFICATE, 

of  member  of  parliament's  declaration,  187 
Under'sherifffor  staying  execution  under  writ  of  trial,  208 

CERnORARI,282 

CHAMBERLAIN, 

of  Chester,  jurisdiction  of,  abolished,  4 

CHESTER, 

county  of,  vested  in  the  crown,  4 
executions  by  Sheriffs  of,  227 

CAPIAS  UTLAGATUM, 
form  of,  102 
general  or  special,  id. 
a  testatum  writ  not  necessaiy,  id, 
defendant  how  discharged,  id. 
who  may  be  arrested  thereon,  id. 
when  executed,  id. 
what  may  be  extended,  id. 
outer  doors  may  be  broken  open,  id, 
landlord  entitled  to  a  year's  rent,  id. 
Sheriff*  when  entiUed  to  poundage,  id. 
return  to  writs,  id. 
inquisition  as  to  the  defendants,  id. 
real  and  personal  property,  id. 
how  filed  and  where,  id. 
transcript  thereof,  id. 
venditione  exponas  thereon,  id. 
what  Sheriff*  is  to  do  with  proceeds  of  the  sale,  id. 
goods  seized  under,  liable  to  a  year's  rent,  393 

CAPIAS  IN  WITHERNAM,  83 

CALENDAR, 

assise  calendar  why  signe4.by  the  judge,  225 
what  effect  it  has  in  law,  id, 

CAPE, 

grand  and  petit  distinguished,  257.    See  Dowbr. 

CASE, 

Action  on  the^ 

whether  it  lies  or  not  for  arresting  a  privileged  person,  7,  299 

only  remedy  for  escape  on  mesne  process,  364 

lies  for  escape  on  final  process,  370 

for  not  arresting  when  there  was  an  opportunity,  373 

for  not  assigning  bail  bond,  375 

for  refusing  to  accept  bail,  380 

writ  of  inquiiy  in,  214 
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CERTAINTY  REQUIRED  IN  SHERIFF'S  RETURN,  397 

CERTIFICATE, 

Under-sheriff's,  under  writ  of  trial  at,  for  a  stay  of  execution,  208 
no  power  to  certify  to  deprive  plaintiff  of  costs,  205 
nor  nnder  Middlesex  coart  of  request  act,  206 

CHANCELLOR  of  the  county  palatine  of  Lancaster, 
form  of  return  by,  to  writ  of  elector,  195 

CHEQUES, 

seizable  under  a  fi.  fa.,  325 

what  Sheriff  is  to  do  with  it  when  seized,  328 

action  upon,  id. 

CHESHIRE, 

oaths  of  office,  19 

CINQUE  PORTS, 
what  are,  7 
names  of,  id. 

who  is  the  present  warden,  id. 
by  whom  writs  are  executed,  id. 
return  of  writs  of  election,  195 

CIRCUIT.    See  Assizes. 

CITIES, 

election  in,  180.    See  Nomination  of  Sheriffs. 

CLERGYMAN, 

when  privileged  from  arrest  on  mesne  process,  298 
consequence  of  arresting  one  durante  privilegio,  299 
return  of,  to  fi.  fa.,  331 

goods  of  ecclesiastical,  not  seizable  under  a  fi.  fii.,  326 
exempt  from  serving  on  juries,  238 

CLERKS, 

Of  the  Peace, 

warrant  of  High  Sheriff's  appointment  to  be  transmitted  to  and  filel 

with,  19 
so  of  Under-sheriff's  appointment,  32 
as  to  convening  special  sessions,  228 
duties  as  to  jurors'  book,  240 

Replevin  Clerht^ 

there  must  be  an  appointment  of,  64 
when  appointed  and  how,  id» 
number  of,  id. 
authority  of,  id. 
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CLERKS— (eimttnttftl.) 
County  Clerks, 

appointTnent  of,  optional,  65 
how  made,  when  made,  id. 

Clerk  of  the  Crown, 

ordered  to  attend  the  Hooae  of  Commons  to  have  return  to  writ  of 

election  amended,  199 
speaker's  warrant  to,  155 
duties  as  to  writs  of  election,  157 

COMMONS, 

members  of,  privileged  from  arrest,  296,  319 

CONSERVATOR  PACIS,  1,  424 

CONSTABLES, 

how  summoned  to  attend  assizes,  220 

panel  of,  223 

duties  of  high  constable  as  to  convening  sessions  of  the  peace,  229 

high  constables  exempt  from  serving  on  juries,  239 

duties  as  to  jurors'  book,  240 

CONSULS, 

neither  consuls  nor  their  servants  privileged  from  arrest,  296 

CONTINUANCE, 

notice  of,  on  writ  of  inquiry,  213 

COPYHOLDERS, 

entitled  to  vote  in  county  elections,  125 
qualified  to  be  jurors,  237 

CORONER, 

court  for  the  election  of,  116 

nature  of  Sheriff's  duties  thereon,  id, 

kinds  of  coroners  distinguished,  id, 

qualification,  117 

writs  directed  to  them,  id, 

how  to  proceed  on  death  of,  id, 

writ  de  coronatore  elegenda,  118 

statute  regulating  their  election,  119 

election,  commencement  and  duration  of  poll,  122,  119 

who  entitled  to  vote,  120, 122 

place  of  election,  121 

time  of  election,  122 

oaths  of  office,  123 

return  to  writ,  id, 

duties  of,  at  county  court,  69 

officially  noticed  by  the  Court,  115 

CORPORATION  AND  TEST  ACTS, 
repealed,  U 
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COSTS, 

under  interpleader  act,  354 

COUNTY  OR  SHIRE, 

definition  of,  distinction  between  coontj  and  ibire,  2 
division  of,  &c.  id, 
how  noticed  by  the  Conrti,  id, 

placet  parcel  of  some  one  county  but  wholly  turroonded  by  some  other,  id. 
See  QuiLLBTS. 

COUNTIES  PALATINE,  4 

COUNTIES  IN  FEE,  6 

COUNTIES  CORPORATE, 
what,  5 
how  governed,  &c^  id, 

COUNTIES  OF  CITIES.    See  Knights  of  the  Shirs. 
COUNTIES  OF  TOWNS,  6 

COUNTY  COURT,  66 
present  jurisdiction,  67 
by  plaint  and  justicies,  id, 

nature  of  Sheriff's  duties  in  general  ministerial  and  not  judicial,  id, 
not  a  court  of  record,  id, 
time  of  holding  court,  69 
place  of  holding,  at  common  law,  70 
by  particular  statutes,  id. 
cause  of  action  must  arise  within  the  county,  id, 
defendant  must  reside  within  its  jurisdiction,  id. 
different  process,  id, 
how  issued,  &c«,  id, 
default  of  appearance,  71 
appearance  and  pleading,  &c.,  id, 
imparlances  not  abolished  in  this  court,  id. 
several  pleas  not  allowed,  id, 
extent  of  general  issue,  id, 
freehold  pleaded  by  justicies,  72 
jury,  uf. 

a  county  court  subpoena,  id, 
county  court  executiofi,  id, 
writ  of  execution,  id, 
removal  of  proceedings,  73 
when  plaint  is  determined,  id, 

COURTS, 

Sheriff's  toum,  66 
county  court,  67 
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COURTS— (e<mHiiu««f.) 
writ  of  trial,  under,  201 
writ  of  inquiiy,  209 
for  election  of  coroner,  116 
for  election  of  knights  of  the  tthire,  citizens  and  burgesses,  177, 181 

COUNTERMAND, 

notice  of,  under  writ  of  inquiry,  213 

CRAVINGS, 

bill  of,  what,  427 
how  settled,  id. 

CRIMINAL  INFORMATION, 
for  refasing  office  or  oaths,  24 
outlawry  on  criminal  process,  1 15 
juror's  qualification,  &c.,  243 
habeas  corpus  in  criminal  cases,  280 

CROWN  PROCESS, 

priority  of,  344.    See  Extent. 

DAMAGES, 

in  quare  impedit,  266 
in  replevin,  86 
on  writ  of  inquiry,  212,  214 
in  action  for  escape  on  mesne  process,  367 

on  final  process,  373 

not  arresting  when  there  was  an  opportunity,  375 

assigning  bail-bond,  376 

carrying  to  prison  within  twenty-four  hours,  397 

refusing  to  accept  bail,  380 

extortion,  391 

taking  insufficient  pledges  in  replevin,  408 

in  trespass,  41 1 

assumpsit  and  debt,  417 

DE  LUNATICO  INQUIRENDO, 
how  obtained,  291 
precept,  id. 

Sheriff's  duties  therein  as  to  jury,  &c.  id, 
commission,  by  whom  returned,  id, 

DEATH, 

Of  High  Sheriff, 

who  nominates  and  appoints  succeeding  Sheriff,  16 
office  determines,  25 

who  must  act  until  appointment  of  successor,  id. 
and  in  whose  name  office  must  be  discharged,  id, 

2b 
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DEATH— (eonttnued.) 

Of  Plaintiff  or  Defendant. 

execution  of  €.  fa.  on  jodgment  signed  before  or  after  death,  327 
death  of  defendant,  temble,  not  a  good  return  to  cxigi  facias,  98 
death  of  Queen  does  not  determine  office,  9 

DEBT, 

action  of,  for  escape  on  final  process,  370 

nil  debet,  when  pleadable  in,  id.  379,  381 

for  penalty  on  32  Geo.  2,  c.  28,  for  carrying  to  Uvem  within  twenty-four 

hours,  376 
on  the  23  Hen.  6,  c.  9,  for  refusing  to  accept  bail,  380 
extortion,  389 
amount  of,  to  give  County  Court  jurisdiction,  68 

under  writ  of  trial,  201 
writ  of  inquiry,  in  what  cases  necessary,  212 
amount  of,  to  issue  a  capias,  295,  301,  302 
in  counties  palatine,  302 
affidavit  of  debt,  304 
debts  seizable  under  extent,  343 

DECLARATION, 

member  of  parliament's  qualification,  187 

DEUVERY, 

of  writ  to  Sheriff,  effect  of,  329 

DEMAND, 

meaning  of  term  in  writ  of  trial  act,  201 

when  a  demand  is  necessary  before  bringing  action  against  High  Sheriff, 

361,381 
before  breaking  doois,  82,  312 

DE  MEDIETATE  LlNGUiE, 
jury  of,  243 

DEMISE  OF  THE  CROWN, 

efiect  of,  upon  the  office  of  Sheriff,  9 

DEPOSIT, 

of  debt  and  costs  on  arrest,  309 
within  what  time  paid  into  Court,  314 
when  defendant  entitled  to  take  it  out,  id* 
poundage  fees  upon,  id, 

DEPUTY, 

Under-sheriff  general  deputy,  39 
what  acts  Sheriff  can  do  by  deputy,  36 
deputies  under  Law  Amendment  Act,  63 
time  of  their  appointment,  id, 
form  of  their  appointment,  id. 
deputies  under  Reform  Act,  179, 181 
duties  at  election,  189 
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DEVASTAVIT, 

arrest  upon  a  j^dgme^it  suggesting,  297 

DISABLING  STATUTES, 
repealed,  1 1 

persons  disabled  from  holding  the  office  of  High  SherifT,  id. 

Under-sheriff,  32 

DISCHARGE, 

writ  of,  abolished,  17 

bankrupt  when  discharged  after  arrest,  297 
Peer  how  discharged  from  arrest,  298 
how  obtained  in  general,  316 

DISTRINGAS, 

distringas  to  proceed  to  outlawry,  93 

return  of,  94 

number  of  days  between  teste  and  return,  id. 

affidavit  to  obtain,  95 

requisites  for  moving  for  distringas  to  proceed  to  outlawry  and  distringas  to 

entitle  plaintiff  to  enter  an  appearance,  id. 
writ  of,  94 

practical  remarks  as  to  issuing,  &c.  id. 
return  to,  98 

County  Court  distringas,  85 
distringas  nuper  ficecomitem,  2  Saund.  47 .  .9 

DISTURBANCE  AT  ELECTION, 

Sheriffs  or  deputies*  duties  in  case  of,  188,  192 

what  Sheriff  or  deputy  should  do  with  an  individual  who  disturbs  the  pro- 
ceedings, id. 

DOORS, 

outer  or  inner,  when  they  may  be  broken  open,  31 1 
confined  to  a  person's  dwelling  house,  id. 

DOWER, 

definition  of,  252 
how  many  kinds  remain,  id, 
principal  of  old  and  new  law,  id. 
how  husband  may  deprive  widow  of  dower,  253 
what  incumbrances  have  priority  to  dower,  id. 
but  she  is  entitled  out  of  equitable  estate,  id. 
summons  wl^en  made,  255 
how  made,  id, 
by  whom,  id. 
wh^e  mode,  id, 

proclamation  of  summons,  how  made,  256 

2h2 
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DOWER— CMfitinuecf.) 

proclamatioii  on  default  of  appearance,  how  made,  367 

appearance  on  snmmoni,  258 

default  of  appearance,  id. 

dower  how  aasigaed  by  Sheriff,  259 

general  rule,  id, 

dower  of  mines,  how  assigned,  260 

certainty  of  return,  262 

excessive  assignment,  id. 

Sheriff's  misconduct,  id. 

DURHAM,  4,  15,  300 

EJECTMENT, 

habere  facias  possessionem,  when  issued,  267 

judge's  certificate  for  immediate  execution,  id. 

upon  a  double  demise  and  double  ouster,  268 

a  writ  of  possession  must  issue,  269 

of  what,  how,  and  at  whose  risk  the  sheriff  gi?es  possesion,  H* 

sheriff  should  call  for  an  indemnity,  id, 

outer  door  may  be  broken  after  request,  270 

posse  comitatus,  id. 

how  executed  when  there  are  several  tenants,  id, 

must  remove  all  persons  and  goods  off  the  premises,  id. 

how  possession  of  a  house  given,  id, 

of  a  rent  or  common,  id. 

where  less  is  recovered  than  ejectment  brought  for,  271 

of  a  highway,  id. 

as  to  admeasurement  of  land,  custom  and  not  statute  prevails.  Id. 

excessive  delivery  bow  remedied,  id, 

when  execution  is  complete,  id. 

should  be  returned,  272 

full  possession  given,  id. 

if  a  fi.  fa.  be  annexed  and  no  goods,  id, 

a  levy  of  goods,  id, 

other  returns,  273 

execution  for  costs  and  damages,  id. 

writ  of  restitution,  id, 

judge's  order  to  restore  possession,  id* 

ELECTION.    &«  Kniobts  or  TBE  Shibe.    CoROifEBsf. 

ELEGIT, 

new  writs,  returns,  &c.  under  1  &  2  Vict.  e.  110,  439,  440 

Statute  of  Frauds  as  to  trust  estates,  id, 

when  property  bound  under  Statute  of  Frauds,  id. 

property  when  bound  under  the  new  imprisonment  for  debt  bill,  835 

proviso  as  to  copyhold  lands,  id. 
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ELEGJT-^eontinued.) 

proyiso  as  to  pwchaaen,  mortgagees,  or  creditors,  336 

main  featares  of  the  sew  act,  id, 

form  of,  id* 

signing,  sealing,  &c.,  id. 

what  effect  the  new  imprisonment  for  debt  bill  has  npon  it,  id. 

what  interest  tenant  by  elegit  has,  id. 

what  extendible,  and  what  not,  337 

mode  of  executing  writ,  id,,  338 

must  be  by  inquest,  id, 

if  goods  sufficient,  land,  ice.  cannot  be  extended,  338 

if  not  sufficient  what  to  be  done,  id. 

several  writs,  id. 

how  execution  should  be  issued,  id. 

landlord  entitled  to  a  year's  rent,  id, 

sheriff  delivers  Ugal  possession  only,  how  actual  possession  must  be  ob« 

tained,  id. 
charge  to  the  jury,  339 
oath,  id, 

return,  338,  339,  441 
inquisition,  id. 
when  set  aside,  id. 
if  lands  and  no  goods  taken,  340 
restitution,  341 

EUSORS, 

who  are,  and  when  writs  are  directed  to  them,  233 
return  of  jurors  final,  id. 

ELONGATA, 
return  of,  88 

ELY,  ISLE  OF, 

a  royal  franchise,  not  a  county  palatine,  4 

ENGLAND, 

why  divided  into  counties,  1 
names  of  English  counties,  3 

ENLARGING  TIME  FOR  RETURN  OF  WRIT, 
when  Courts  would,  346 
when  application  must  still  be  made,  notwithstanding  Interpleader  Act,  35^ 

EQUITY  OF  REDEMPTION, 

cannot  be  seized  under  a  fi.  fa.,  326 

elegit,  337 
ESCAPE, 

when  action  will  lie  for  escape*  362 

custody  must  be  lawful,  id, 

escape  on  mesne  process,  363 
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ESCAPE— (continued.) 

efiect  of  perfecting  bail  after  action  brooght,  864 

parties  to  the  action,  id. 

when  there  are  two  sheriffs,  and  one  dies,  id. 

old  sheriff  liable  for  omission  in  transfer  lists,  id. 

liability  of  Under-sheriff  in  case  of  the  death  of  High  Bberiff,  id. 

heir  and  executor,  id. 

escape  when  there  are  two  writs,  id. 

form  of  remedy,  id. 

action  of  rare  occurrence  why,  365 

substance  of  declaration,  id. 

variances,  id. 

different  counts,  366 

pleas,  id, 

what  may  be  given  in  evidence  under  the  general  plea,  id. 

pleas  in  denial,  confession  and  avoidance,  id. 

damages.  367 

evidence,  if  original  cause  of  action  be  denied,  id. 

evidence,  if  writ  be  denied,  368 

EVIDENCE, 

what  may  be  given  in  evidence  under  general  issue,  vide  under  each  sepa* 
rate  head  of  Action  against  Siibrtff,  366,  371,  372 

EQUITABLE  INTEREST, 

not  seizable  under  a  fi.  fa.,  326 

EXCHEQUER, 

Sheriff's  accounts  in,  425 

EXECUTION  OF  WRITS. 

including  his  duties  upon  writs  on  mesne  and  final  process,  returns,  &c. 

Interpleader  Act,  &c.,  252,  357 
writs  never  returned  unless  under  an  order,  320 

executions  after  acts  of  bankruptcy  more  than  two  months,  and  within  two 
months,  330 

EXECUTORS, 

when  goods  in  the  hands  of,  seizable  under  fi.  fa,  327 

plaintiff's  executors,  id. 

when  privileged  from  arrest,  297 

EXIGI  FACIAS, 
writ  of,  98 
when  tested,  id, 

number  of  days  between  teste  and  retuhi,  id. 
how  executed,  id. 
return  to.  99, 100 
particularity  required  in  return,  id. 
allocatur  exigent,  99 
bail  in,  when  taken,  when  not,  98 
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EXTENT, 

how  a08cted  by  recent  changes,  341 

what  it  b,  id. 

extents  in  chief  and  in  aid,  id. 

extents  in  second  and  third  degree  what,  id. 

whence  issned,  342 

teste,  sealing,  signing,  &c.,  id. 

substance  of  writ,  id. 

what  seizable  under  this  writ,  id. 

defendant's  person,  id. 

goods  and  chattels,  id. 

defendant's  land,  343 

money,  debts,  &c.,  id. 

mode  of  proceeding  on  receipt  of  writ,  id, 

must  be  by  inquest,  what  to  be  inquired  into,  id. 

venditioni  exponas  as  to  debts,  &c.  id. 

mode  of  conducting  inquisition  as  to  witnesses,  &c.,  344 

may  be  adjourned,  id. 

priority  of  writs,  id. 

fi.  fa.  and  an  extent,  id. 

EXTORTION,  381^392 

FALSE  JUDGMENT, 
writ  of,  when  issued,  73 
form  of,  91 
return  to,  how  made,  id. 

FEES, 

table  of,  385 
de6nition  of,  381 
fees'^^at  common  law,  id. 

statute  law.    See  Extortion. 

FEME  COVERT, 

when  arrestable  on  a  capias,  297 

on  final  process,  318 
feme  sole  marry  after  exigent  may  be  taken  on  a  capias  utlagatam,  102 

FIAT  OF  BARON, 

when  required  for  issuing  an  extent,  341,  342 

FIERI  FACIAS, 

change  introduced  by  the  new  imprisonment  for  debt  bill,  320 
form  of  writs,  returns,  &c.  448 
what  may  be  taken  under  a  fi.  fa.,  322 
goods  and  chattels,  id. 

no  Sheriff  or  other  officer  shall  sell  or  cany  off  from  any  land  any  straw, 
chaff,  turnips,  in  any  case,  nor  any  hay,  or  other  produce,  contrary  to 
the  covenant,  323 
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FIERI  rAClAS^eontinusd.) 

tenant  to  giv«  notice  of  eiistenoe  of  oovmeni;  333 

end  Sheriff  to  give  notice  to  owner  or  landlord.  u2. 

Sheriff  may  dispoie  of  prodnce  tabject  to  an  agreement  to  eipend  it  on 
the  land,  id. 

Sheriff  to  permit  landlord  or  owner  to  bring  action  in  hit  none,  id. 

Sheriff  to  inquire  as  to  name  and  residence  of  landlord,  324 

landlord  not  to  di»train  for  reot  or  purchases  of  crops  levered  from  the 
soil,  or  other  things  sold  subject  to  agreement,  id. 

Sheriff  not  to  sell  clover,  &c.  growing  with  com,  id. 

proviso  for  contracts,  id. 

Sheriff  not  liable  for  damages,  unless  for  wilful  omission,  id* 

indemnity  to  Sheriff  and  others  acting  under  provisions  of  act,  id, 

assignee  of  bankrupt,  &c.  not  to  take  crop  in  any  other  way  than  bank- 
rupt would  have  been  entitled  to  do,  325 

term  for  years,  id. 

annuity  for  years,  id, 

outstanding  term  to  attend  inheritance,  id. 

estate  per  autre  vie,  id. 

money,  bank  notes,  &c.  id. 

what  cannot  be  seized  under  this  writ,  id, 

nor  a  stranger's  property,  326 

bankrupt,  id, 

executor,  id, 

ambassador,  id, 

clergymen,  id, 

in  case  of  death  before  or  after  judgment,  327 

in  case  of  death  after  execution  issued,  id, 

same  Sheriff  must  begin  and  end,  id, 

mode  of  executing  writ,  id. 

sale,  id. 

sale  of  terms  for  years,  328 

seizure  of  money,  bank  notes,  bilb,  notes,  £cc.  id, 

effect  of  the  delivery  of  writ  to  the  Sheriff  and  subsequent  tnmafer,  id* 

Sheriff  must  levy,  if  sale  was  not  in  marbrt  overt,  829 

in  case  of  a  prior  act  of  bankruptcy,  id* 

in  case  of  insolvency  or  order  of  Court,  id, 

executions  more  than  two  calendar  months  before  fiat,  330 

execution  within  the  two  months,  id, 

several  writs,  id, 

fraction  of  a  day  inquirable,  id. 

intention  of  executing  writ  inquirable  into,  331 

execution  after  tender  of  payment,  id, 

surplus,  how  disposed  of,  id, 

FIXTURES, 

tenant's  fixtures  repleviable,  74 

freeholder's  not,  75 

under  a  fi.  fa,  not  when  freehold  is  in  the  debtor,  322,  325 
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FORFEITURE, 

of  leplertn  bond,  what  MnoaQts  to^  84 

FRANCHISE  OR  UBERTY, 
what,  7 
where  Sheriff  may  enter,  id.  49,  310.    See  Bailiff  of  Liberty. 

FRAUDULENT  POSSESSION, 
under  a  fi.  fa.,  330 

FREEHOLDER, 

coroner  must  be,  117 

▼oter  for  coroner  must  be  a,  122 

entitled  to  vote  in  counties,  125 

freeholds,  128 

freemen,  129 

FRESH  PURSUrr, 

recaption  on,  367,  372 

GAOLER, 

definition  of,  50 

relation  to  High  Sheriff,  51, 52 

office  cannot  be  bought,  52 

bond  from,  53 

cannot  take  obligations  for  meat  or  drink,  61 

regulation  of  prisoners,  56,  63 

use  of  irons,  &c.,  id, 

death  in  consequence  of  ill  treatment  by,  62 

duties  in  case  of  the  death  of  a  prisoner,  id, 

GENERAL  ISSUE, 

under  writ  of  trial  act,  206 

»ee  alto  under  each  head  of  Action  against  High  Sheriff. 

GRAND  JURY, 

need  not  be  freeholders,  237 

nor  require  any  qualification  by  estate,  id. 

but  must  be  personally  qualified,  id. 

bills  found  by  a  majority,  id. 

twelve  must  be  unanimous,  id. 

why  twenty-three  must  be  summoned,  id. 

qualification  of  grand  jurors  at  the  sessions,  id. 

HABEAS  CORPUS, 

when  and  whence  issued  at  common  law,  279 

Habeas  Corpus  Act,  effect  of,  id. 

extent  of,  and  amendment  of,  by  the  53  Geo«  3,  s.  100.  .280 

bow  obtained,  id. 
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HABEAS  CORPUS--<i»iiliiiic«i.) 
who  are  entitled  to  this  writ,  281 
necesiaiy  formala  as  to  writ,  id. 
ezecatbn  of,  id* 

the  return  may  be  enforced  by  attachment,  282 
retom,  certainty  of,  id, 
special  return  of  facts  instead  of  body,  id, 
return,  when  disputable,  id, 
when  amendable,  id. 
writs  of  habeas  corpus  within  three  days  afler  serrice  to  be  returned,  and 

the  body  brought  if  within  twenty  miles,  &c.,  283 
such  writs,  how  to  be  marked,  u2. 
persons  neglecting  two  terms  to  pray  habeas  corpuSf  284 
officers  not  obeying  such  writ,  id. 
second  offence,  id, 

persons  set  at  large  not  to  be  recommitted  but  by  order  of  the  Court,  285 
penalty,  id. 
persons  committed  for  treason  or  febny  shall  be  indicted  the  next  term  or 

let  to  bail,  id. 
and  tried  the  term,  &c.  after,  or  discharged,  id. 
persons  committed  for  criminal  matter,  id. 
where  habeas  corpus  shall  run,  286 
power  of  judges  to  issue  in  vacation,  288 
son  obedience  to  such  writ  to  be  a  contempt  of  Court,  289 
punishment,  id, 
judges  to  make  writs  of  habeas  corpus  issued  in  Tacation  returnable  in 

Court  in  the  next  term,  id. 
Courts  to  make  writs  issued  in  term  returnable  in  vacation,  id, 
judges  to  inquire  into  the  truth  of  fttcts  contained  in  return,  290 
judge  to  bail  on  recognizance  to  appear  in  term,  id. 
Court  to  examine  into  the  truth  of  facts  set  forth  in  retora,  uL 
Court  may  controvert  truth  of  return,  id. 

writ  may  run  into  counties  palatine,  cinque  ports,  and  privileged  places,  id. 
process  of  contempt  may  be  awarded  in  vacation  against  persons  disobey 

ing  vrrits  of  habeas  corpus  in  cases  within  statole  3i  Car.  2,  c.  2,  u£. 

HABEAS  CORPUS  JURATORUM, 
for  what  purpose  issued,  231 
out  of  what  Court,  id. 
to  whom  directed,  id. 
panel  must  be  annexed  to,  232 
writ,  form  of,  234 
must  accord  with  venire,  235 
teste  and  return,  id. 
by  whom  issued,  id. 
resealing,  when  requisite,  id. 
when  an  alias  and  pluries  requisite,  236 
when  they  must  be  delivered  to  Sheriff,  id. 
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HABERE  FACIAS  POSSESSIONEM.    Sm  Ejbctmbnt. 

HABERE  FACIAS  SEISINAM.    See  Dower. 
DO  alias  can  issue*  258 
fonn  of  writ,  id* 
return  to,  259 

mode  of  executing,  259,  261 ,  262 
what  damages  are  given  under,  id, 
how  executed  when  subject  matter  incapable  of  a  ben^ial  severance, 

260 
how  widow  put  into  possession,  261 

HIGH  SHERIFF, 
appointment  of,  17 
oaths  of,  19, 23 
actions  against,  358 
actions  by,  418 
judicially  noticed,  9 

HOUSE  OF  COMMONS, 
how  convened,  154 

Speaker*s  warrant,  certificate  of  two  members,  &c.  155 
power  over  Sheriff  as  to  election  returns,  198,  199 
power  to  amend  return,  199 
efiect  of  bankruptcy  upon  a  member  of,  155 

member  should  be  the  bearer  of  his  own  return  to  the  Crown  Office,  195 
privilege  from  arrest,  296 

HUNDREDORS, 

privilege  from  arrest  on  mesne  process,  297 

on  final  process,  317 

IDENTITY, 
oath  of,  143 

INDEMNITY, 

from  Under-sheriff)  35 
bailiffii,  41 
gaolers,  52 
indemnity  for  selling  or  withdrawing  under  a  fi.  fa.,  333 
the  accepting  an  indemnity  prevents  him  applying  to  Court  for  relief  under 

interpleader  act,  350 
bond  of,  under  1  &  2  Victoria,  c.  110,  s.  12,  421 
in  executing  an  hab.  fa.  poss.,  269 

INDENTURE, 

no  longer  necessary  for  transfer  of  office,  &c.,  29 

INFANTS, 

may  be  arrested  on  a  ca.  sa.,  318 
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INQUIRY,  WRIT  OF. 
liowiifiicd,209 
twte  and  retuni,  210 
notice  of  inquiry,  id. 
time,  how  computed,  uf . 
how  notice  given,  id. 
before  whom  executed,  211 
where  executed  in  local  actions*  id. 

where  it  maj  be  referred  to  the  master  of  issuing  a  writ  of  inquiry,  a^. 
when  a  writ  of  inquiiy  must  be  issued,  212 
even  in  debt,  id. 

when  there  is  judgment  as  to  part  and  issues  aa  to  residue,  id. 
several  defendants,  id. 
where  there  are  issues  of  law  and  facts,  id. 
demurrer  to  part,  and  judgment  by  de&ult  to  residue,  213 
damages  muit  be  assessed  conjunctive  and  not  separative»  id, 
a  good  jury,  id, 

what  to  be  inquired  into,  and  what  evidence  the  Sheriff  is  to  admit,  214 
what  not  admissible,  id, 
in  actions  on  the  case,  trespass,  id. 

INQUISITION, 

on  outlawry,  103, 115 

on  extent,  345 

certainty  of  description  of  lands,  debts,  bills,  notes,  Uc„  id, 

on  elegit,  339 

when  returned,  when  not,  id. 

certainty  of  form  as  to  locality  of  lands  and  nature  of  estates,  &c.,  id. 

when  examinable,  340 

if  void,  how  taken  advantage  of,  id. 

Sheriff  finable,  when,  id. 

INSOLVENT  DEBTORS, 

privileged  from  arrest  for  debts,  &c  to  which  adjudication  extends,  297 
even  on  a  subsequent  promise,  id, 

and  though  the  promise  be  by  a  bill  in  the  hands  of  a  bond  fide  holder,  id. 
seizing  goods  under  a  fi.  fa.  after  notice  of  assignment  to  provisional 
signee,  329 

INTERPRETER'S  OATH,  305 

INTERPLEADER  ACT, 

how  Sheriff  relieved  at  common  law,  345 

by  statute  law,  346 

intent  of  Interpleader  Act,  347 

order  of  subsequent  matter  and  decisions,  id. 

there  must  be  a  claim,  id. 

nature  of  claim,  whether  good  or  bad,  legal  or  equitable,  id. 

there  must  be  conflicting  or  adverse  claims,  349 
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INTERPLEADER  ACT— (conttnued.^ 
opon  process  fiom  what  Courts,  350 
before  or  after  action  brought,  id, 
not  within  the  statute,  id. 
application,  351 

motion  must  originate  in  Court,  but  cause  may  be  shown  at  chambers,  id, 
in  what  Court,  id. 

within  what  time  application  to  be  made,  id» 
affidavit,  substance  of,  id, 
appearance  of  parties,  353 
who  can  appear,  id, 
affidavit,  when  sworn,  id, 
statement  of  counsel  instead  of  affidavit,  id, 
new  claimant  after  rule  nisi,  id. 
rule  discharged,  id. 
or  feigned  issue  directed,  id, 
parties  to  action  in  feigned  issue,  id, 
what  claim  barred  by  the  Court,  id. 
appearance  and  non-appearance  of  parties  to  the  rule,  354 
summary  settlement,  how  obtained,  id, 
costs,  id. 

where  execution  fails  to  appear,  id, 
adverse  claimant  fails  to  appear,  id. 

where  execution  creditor  and  claimant  both  fail  to  appear,  id. 
where  all  parties  appear,  id. 
when  Sheriff  receives  costs,  355 
when  the  Sheriff  is  agent  of  the  parties,  id. 
costs  on  feigned  issue,  id, 

IRREGULAR  PROCESS, 

Sheriff  bound  to  execute,  8,  362 

ISSUES, 

upon  distr.  and  hab.  corp.  jur.,  224 

JUDGES  OF  ASSIZE, 

their  precept  before  going  circuit,  219 
return  thereto  and  panels  annexed,  221 
attendance  upon  them  in  his  county,  225 
warrant  to  execute  felon,  id, 

JUDGMENT, 

process  issuing  upon  an  erroneous  or  void  judgment,  when  to  be  execnted, 

8,362 
execution  on  by  default,  confession,  or  verdict  in  case  of  bankruptcy,  330 

JURIES, 

when  jury  is  summoned,  231 
writs  whereby  jury  is  summoned,  id. 
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JVRIES^etmtinued.) 
ptDe],232 

names  need  not  appear  ia  writ,  itL 
writ  most  accord  with  the  award  oa  the  roll,  233 
teste  and  retnni,  id. 
most  accord  with  the  mmt,  236 
teste  and  ictnrn,  itL 
in  town  causes  how  issued,  id. 
conntiy  causes,  id« 
amending,  &c.  id. 
in  replevin,  id. 
a  new  Tenire,  id. 
in  trial  by  proviso,  236 
in  trials  at  bar,  id. 

when  the  writs  most  be  delivered  to  the  Sheriff  id. 
in  the  case  of  common  jurors,  id. 
special  jurois,  id, 
in  London  and  Middlesex,  id. 
qualification  of  jurors,  id, 
grand  jurors  need  not  be  ftceholdeis,  237 
nor  require  any  qualification  by  estate,  id. 
but  must  be  penonally  qualified,  id, 
bill  found  by  a  majority,  id. 
twelve  must  be  unanimous,  id. 
qualification  of  common  jurors  in  England,  id. 
in  Wales,  238 

in  liberties,  cities  and  boroughs,  id. 
in  London,  id. 

qualification  on  writ  of  inquiry,  id. 
permanent  exemptions,  id, 
temporary  exemptions,  239 
disqualifications,  id. 
mode  of  obuining  jurors'  book,  240 
jurors'  book,  id. 

number  to  be  returned  on  panel,  241 
may  be  increased  by  order  of  jndge»  id. 
in  sets,  id, 

mode  of  summoning  jurors,  id, 
special  jurors  how  summoned,  id, 
officers  offending,  id, 

a  list  must  be  kept  in  Under-sheriff's  office,  242 
penalty,  id. 

Sheriff  to  register  names  of  jurors  who  have  served  and  give  certificates,  id. 
fee,  id. 

jury  in  criminal  matters,  id, 
qualification,  243 
in  Queen's  Bench,  id. 
at  assizes,  id. 
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JURIES— (cona'nued.) 

number  returned,  243  • 

sane  panel  may  lerre  in  eriminal  and  cifil  canaM,  id, 

jury  de  medietate  lingue,  id. 

DO  qualification  by  estate,  but  challengeable  fer  other  canaes,  244 

alien  tales,  id. 

special  jurors'  list,  id. 

how  made  uut,  id. 

a  special  jury  may  be  had  in  criminal  as  well  as  in  ciTil  causes,  id. 

or  in  civil  causes  by  consent,  id. 

officer  of  Court  to  appoint  time  and  place  for  nominating  special  juries, 

244,  245 
Under-sheriff  or  his  agent  to  attend  officer  with  special  jurors'  list,  &c.  id. 
how  officer  to  proceed  thereon,  id. 

the  same  special  juries  may,  by  consent,  try  any  number  of  causes,  246 
Court  may  discharge  special  jury  having  served  once>  id. 
judge's  certificate,  id. 
fees  to  special  juries,  id, 
view,  id. 

how  affidavits  now  required,  248 
particular  instructions,  id. 
duties  and  conduct  of  shewers,  id. 
not  limited  to  mere  locality,  249 
Sheriff's  duties  on  view,  id. 
default  of  jurors  a  tales,  id. 
alien  tales,  250 

Sheriff  to  register  names  of  jurors  who  have  served,  id, 
fee,  id. 

eertificate  of  service  fee,  id. 
nor  to  quarter  sessions,  251 
officer  offending,  id. 
penalty,  id, 
proviso,  id, 

JUS'nCIES.    Su  CouHTY  Court. 
nature  of  writ,  68 

jurisdiction  of  County  Court  by  virtue  of,  id. 
warrant  upon,  69 
summons  upon,  id. 

KNIGHTS  OF  THE  SHIRE, 

six  knights  of  the  shire  for  Yorkshire,  two  for  each  riding,  123 

four  knights  of  the  shire  for  Lnicolnshire,  two  for  the  parts  of  Lindsey, 

two  for  Kesteven  and  Holland,  124 
certain  counties  to  be  divided  and  to  return  two  knights  of  the  shire  for 

each  division,  id. 
certain  counties  to  return  three  knights  of  the  shire,  id. 
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KNIGHTS  OF  THE  SHIRE— («mtifniAi). 

Isle  of  Wight  levered  from  Hampshire,  to  rvtuni  a  member,  134 

towns  which  are  coanties  of  themselvet  to  be  included  in  adjeioing 
counties  for  countj  election,  id. 

limitation  on  the  right  of  voting  for  couotiet  and  for  cities  being  counties 
of  themselves  in  respect  of  freeholds  for  life,  125 

right  of  voting  for  counties  of  themselves  in  respect  of  freeholds  for  life,  id. 

right  of  voting  in  counties  extended  to  copyholders,  id. 

right  of  voting  in  counties  extended  to  leaseholders  and  occupiers  of  pre- 
mises of  certain  value  above  charges,  id. 

what  not  to  be  deemed  charges,  id. 

county  voters  need  not  be  assessed  to  the  land  tax,  126 

provisions  as  to  trustees  and  mortgagees,  id. 

no  person  to  vote  for  a  county  in  respect  of  any  freehold  house,  Sec.  occu- 
pied by  himself  which  would  confer  a  vote  for  a  borough,  id, 

no  person  to  vote  for  a  county  in  respect  of  certain  copyholds  and  lease- 
holds in  a  borough,  id. 

possession  for  a  certain  time  and  registration  essential  to  the  right  of  voting 
for  a  county,  id. 

exception  in  case  of  property  coming  by  descent,  id. 

right  of  voting  in  boroughs  to  be  enjoyed  by  occupiers  of  houses,  &c.  of  an 
annual  value  of  10/.  127 

no  occupier  to  vote  unless  rated  to  the  poor  rate,  id. 

rate  and  assessed  taxes  roust  be  paid,  id, 

residence  also  required,  id, 

provision  as  to  premises  occupied  in  succession,  id. 

as  to  joint  occupiers,  id. 

occupiers  may  demand  to  be  rated,  128 

provision  as  to  freeholders  voting  for  cities  and  towns  being  counties  of 
themselves,  id. 

to  extend  to  freeholds  within  the  new  boundaries,  id. 

Sheriff's  duties  of  what  kind,  153 

in  what  his  ministerial  and  in  what  his  judicial  consists,  id, 

how  far  old  law  affected  by  the  Reform  Act,  154 

new  parUaroent  how  summoned,  id. 

how  vacancy  is  filled  up  during  the  sitting  of  parliament,  id, 

motion  for  Speaker's  warrant,  id. 

Speaker's  warrant,  155 

to  whom  directed,  id. 

vacancy  during  a  recess,  id. 

certificate  by  two  members  to  the  Speaker  that  a  vacancy  has  occurred,  id, 

to  whom  directed  if  there  be  no  Speaker,  id. 

in  case  of  the  bankruptcy  of  a  member,  id, 

commissioners'  certificate,  166 

certificate,  form  of,  id. 

Speaker's  warrant  thereon,  id. 

by  whom  made  out  and  where  returned  to,  157 

time  between  teste  aad  return,  id. 
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KNIGHTS  OF  THE  SHIRE— (crananiMK/.) 
writs  how  trantimtted  and  directed,  159 
memomiidttin  of  receipt  of  writ,  id* 
transmitted  to  post-office,  id, 
exceptions  in  the  statute,  id, 
messenger's  fees,  158 
violation  of  the  statute  a  misdemeanor,  id, 
indorsement  of  the  day  of  receiving  the  writ,  id, 
proclamation  of  the  day  and  place  of  election,  id* 
proclamation  when  and  where  given,  id, 
place  of  holding  Court  in  counties  not  divided,  id, 
in  counties  divided,  166 
time  of  holding  Court,  177 
duties  after  writ  and  hefore  election,  id, 
polling  booths,  178 
register  of  voters,  id. 
booths,  at  whose  expense  erected,  id. 
in  default  of  candidates  contracting,  id. 
requesting  candidates,  id. 

expense  when  a  person  is  proposed  without  his  consent,  id. 
expenses  of  booths,  id. 

Sheriff  may  hire  houses  instead  of  booths,  id, 
as  to  gas,  saw  dust,  &c.  at  whose  expense,  u2. 
deputies  and  poll  clerks,  179 
poll  clerk's  oath,  id, 

commissioners  for  administering  oaths,  id, 
inspectors  of  poll  clerks,  id. 
cheque  books,  180 
writ,  reading  of,  182 
bribery  oath,  by  whom  administered,  id. 

Brihiry  Act, 

an  election  by  the  view,  186 
election  by  the  poll,  id. 

Sheriff  must  grant  a  poll  if  duly  demanded,  id. 
when  no  votes  are  tendered  within  a  reasonable  time,  id. 
when  poll  be  once  granted  must  proceed,  id. 
candidate's  qualification,  id, 

candidates  at  election  to  make  the  following  declaration  if  required,  187 
form  of  declaration,  id. 
before  whom  declaration  to  be  made,  id. 
declaration  to  be  certified  under  penalty,  id. 
fee  for  administering  and  filing  declaration,  id, 
not  to  extend  to  the  members  of  the  universities,  188 
nor  to  the  eldest  sons  of  peers,  id. 
at  what  hour  election  to  commence,  id, 
continuance,  id. 
close,  id. 

Sheriff's  duties  in  case  of  interruption  by  riot,  &c.  id, 

2i 
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KNIGHTS  OF  THE  SHlKE^iMHtinued.) 
'   Bribery  Act— (continued,) 

bow  the  day  to  whicli  the  poll  U  adjourned  ii  calculated,  188 
in  caae  adjoarament  is  made  by  deputy,  189 
wbat  Sheriff  sboold  do  with  an  individoal  wbo  distnrba  the  pro- 
ceedings, id, 
what  question  can  be  put  to  a  voter,  id. 
oaths  of  allegiance,  190 
Roman  Catholics,  id» 

tender  of  a  vote  itjected  by  revising  barrister,  id. 
what  are  to  be  done  with  the  books  each  night,  id. 
at  the  6na1  close  of  the  poll,  id. 
Sheriff's  duties  in  declaring  the  state  of  the  poll,  id. 
proclamation,  td. 

no  time  6zed  by  law  for  the  commencement  of  the  election,  192 
place,  id, 

returuing  officer's  duties  at  election,  id. 
duration  of  poll,  id, 
hours  of  polling,  id. 
questions  to  be  put  to  a  voter,  id, 
oaths  of  allegiance,  id, 

adjournment  of  nomination  or  of  poll  in  caae  of  riot,  id. 
ancient  mode  of  making  a  return,  193 

by  indenture,  but  not  by  all  the  electors  and  the  High  Sheriff,  194 
stamp,  id. 

must  he  signed,  195 
counterpart,  id, 

how  transmitted  to  the  clerk  of  the  crown  in  chanceiy,  td. 
return  of  writs  in  Lancashire  and  Cinque  Ports,  &c.  id. 
Sheriff's  return,  196 
by  whom  return  made,  id, 
return  when  made,  197 
writ  when  returnable,  td. 
Sheriff  to  pay  the  ancient  fees,  &c.  id, 
and  charge  same  to  the  King,  id, 

officer  of  Cinque  Ports  allowed  six  days  fh>m  receipt  of  writ,  td. 
Sheriff,  &c.  not  making  return,  id. 
penalty,  198 

Sheriff  no  casting  vote,  id, 
a  special  return,  id, 
informal  return  and  amendment,  199 
but  must  be  amended  before  the  member  takes  his  seat,  id, 
change  or  death  of  Sheriff,  200 

LANDLORD, 

satisfying  a  year's  rent  before  taking  goods  off  the  premises,  under  8  Anne, 

c.  14. .393 
cases  within  statute,  id. 


LANDLORD— (continued.) 

notice  of  landlord's  claim,  394 

in  case  of  bankruptcy  when  assigoment  to  the  landlord  good,  995 

a  bill  of  sale  is  a  removal,  id, 

sheriff's  duty  in  case  there  is  not  sufficient  to  satisfy  a  year's  rent,  id, 

landlord's  remedy  against  sberifT,  id, 

declaration,  id, 

pleas,  id, 

evidence,  id. 

proceedings  by  motion  to  the  Court,  396 

as  to  hay,  grass,  &c.  seized  under  a  fi.  fa.  which  by  agreement  should  be 

spent  on  the  premises,  323 
sheriff  to  give  notice  to  landlord,  id, 
sheriff  to  permit  landlord  to  bring  action  in  his  name,  id, 
sheriff  to  inquire  as  to  name  and  residence  of  landlord,  324 

LANGUIDUS, 
return  of,  277 

LEASE, 

seizable  under  a  fi.  fa.,  325 

an  elegit,  337 

an  extent,  342 
how  assignment  of,  made,  333 

LEVARI  FACIAS,  105 

LIBERTY, 

definition  of,  7 

bailiffs  of,  41,  46,    See  Bailiffs. 

arrest  in,  362 

LIMITATION, 

statute  of,  in  quare  impedit,  268 

not  a  good  plea  in  an  action  of  debt,  founded  upon  the  sheriff's  return, 
417 

LONDON, 

mayor  of,  &c.  seised  of  the  county  of  Middlesex,  5 

number  of  sherifis,  and  why  two,  id*  6 

privilege  of  London,  (n.),  id, 

salary  of  sheriff,  10 

Municipal  Corporation  Commissioners'  report,  id^ 

oaths  of  office,  19,  20 

obligation  to  appear  and  take  oath,  and  fine  for  non-appearance,  21 

a  person  who  has  once  served  office  not  again  eligible,  12 

LUNATIC.    See  De  Lunatico  Inquirendo. 

2l2 
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MANDATE, 

when  neceaiary,  48,  310 

whence  a  non  omittoi  writ  may  issue  without  waiting  for  return  of  "  man- 

davi  bellivo  qui  nullum  dedit  responnim,*'  id*  440,  448 
to  whom  directed,  49 
chancellor's  mandate,  form  of,  309,  310 

MANDAVI  BALLIVO. 

a  good  return  to  an  elegit,  339,  440 

MARINES, 

when  privileged  from  arrest,  297 

MEMBERS  OF  CORPORATION, 
tembU,  privileged  from  arrest,  296 

MEMBERS  OF  THE  HOUSE  OF  COMMONS, 

privileged  from  arrest,  296,  318.    See  Kniouts  or  the  Shirb. 

MESNE  PROCESS.    See  Capias.    Outlawry. 

arrest  on,  abolished,  except  where  defendant  is  about  to  quit  England,  295 

MIDDLESEX, 

county  of,  vested  in  fee  in  the  mayor,  &c.  of  London,  5,  6 

in  whom  right  of  election  vested,  id» 

two  officers  but  one  Sheriff,  id. 

not  nominated  on  the  morrow  of  St.  Martin's  in  the  Exchequer,  13, 15 

oath  of  office,  19 

oath  taken  at  Guildhall,  20 

when  to  be  talien,  21 

penalty,  t<2« 

a  person  who  has  once  served  not  again  eligible,  12 

selling  office  of  undersheriff,  34 

secondaries,  id. 

undersheriff 's  oath,  38 

Serjeants  at  mace,  40 

MISFEAZANCE, 

action  against  sheriff  for,  359 

MONEY, 

may  be  seized  under  a  fi.  fa.,  325 

what  Sheriff  is  to  do  with  it  when  seized,  328 

money  deposited  in  lieu  of  bail,  314 

when  to  be  paid  into  Court,  t  J. 

when  defendant  may  recover  it  back,  and  how,  id, 

poundage,  &c.  thereon,  id. 
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MONEY  HAD  AND  RECEIVED, 

when  it  lies  against  Sheriff  for  money  levied  under  a  fi.  fa.,  415,  416 

a  mere  seizure  not  sufficient  to  charge  the  Sheriff,  id, 

when  action  can  be  commenced,  id. 

when  demand  musfbe  made,  id, 

by  assignees  of  bankrupt,  416 

pleadings,  id. 

MORAVIANS, 

affirmation  of  identity,  143 

MORTGAGEE, 

when  he  may  vote  for  knights  of  the  shire,  126 

coroner,  121 

MORTGAGOR, 

when  he  may  vote  for  knights  of  the  shirei  126 

coroner,  121 

MUNICIPAL  CORPORATION  ACT,  6 

NAME, 

of  Sheriff  whence  derived,  1 

NEW  SHERIFF, 

relation  in  which  he  stands  to  old  Sheriff  and  to  the  world,  26,  27 

when  charged  with  the  custody  of  the  county,  id. 

not  chargeable  for  any  omission  in  the  transfer  list,  28 

how  and  when  he  receives  prisoners,  id, 

power  of  attorney  to  agent  to  accept  transfer,  &c.,  20 

NEWGATE,  2 

NEW  TRIAL, 

under  writ  of  trial  act,  how  obtained,  207 

NE  EXEAT  REGNO, 

in  what  cases  originally  and  now  issued,  202 

by  whom  issued,  id, 

for  what  issued,  id, 

plaintiff  must  be  within  jurisdiction,  id, 

as  to  Scotland  and  Ireland,  293 

for  what  it  does  not  lie,  id, 

mode  of  obtaining,  id. 

affidavit,  forms  of,  id, 

when  made,  id, 

NOMINATION, 

of  English  Sheriffs,  when,  and  by  whom,  and  how  made,  13 

Welsh  Sherifls,  15 

in  the  case  of  death,  by  whom  nominated,  16 

number  nominated,  id 
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NOMINATION— (c0n<iiiiMd. ) 
list,  16 

in  ceitaia  cities,  17 
nomination  of  knights  of  the  shire,  185 

NON  EST  INVENTUS, 
return  of,  to  capias,  314 
ca.  sa.,  318 
extent,  342,  344 
distringas,  99 

NON  OMITTAS  CLAUSE, 
when  issued,  7,  440,  448 
effect  of,  as  regards  High  Sheriff,  48 
by  whom  executed,  id, 
new  capias  contains  this  clause,  307 
fi.  fa.  and  elegit  not,  440,  448 

NONSUIT, 

Sheriff's  power  under  writ  of  trial,  205 
leave  must  be  obtained  at  trial,  207 

NOnCE, 

of  action  against  High  Sheriff  not  necessary,  361 

need  not  have  express  notice  that  the  debtor  is  within  his  bailiwick,  375 

notice  of  landlord's  claim  under  8  Anne,  c.  14.  .394 

notice  of  the  existence  of  covenants  between  landlord  and  tenant  under 

56Geo.  3,  c.  50..323 
notice  of  countermand  or  continuance  of  inquiry,  213 

NULLA  BONA, 

return  of,  to  a  distringas,  98 
fi.  fa.,  331,448 
elegit,  339,  441 
OATHS, 

of  English  High  Sheriff,  19 

of  Welsh,  23 

of  London  and  Middlesex,  Chester,  Durham  and  Westmorland,  19 

by  whom  administered,  id, 

it  must  be  written,  and  signed,  and  filed,  id. 
allegiance,  supremacy  and  abjuration,  21,  192 

by  whom  administered,  24 
Roman  Catholic's  oath,  22 

by  whom  administered,  24 

consequence  of  refusal  to  take  oath,  id. 
Under-sheriff's  oaths,  37 

by  whom  administered,  38 
bound  bailiff's  oath,  44 
bailiff  of  liberties,  47 
oath  to  jurors  in  County  Court,  86 
oath  to  witnesses  in,  id. 


INDEX.  487 

OATHS— (continued.) 

oatb  to  witnesses  in  elegit,  339 

extent,  344 
bribery  oath,  182, 190 
poll  clerks*  oath,  179 
oath  of  identity,  143,  190 
coroner's  oath  of  office,  123 
of  voter's  qualification  to  vote  for  coroner,  120 
interpreter's  oath,  305 

OFFICE, 

nature  of,  1 

cannot  be  divided,  apportioned  or  abridged,  9 
may  be  executed  by  a  female,  id. 
continuance  and  duration  of,  25 

OFFICER  OF  THE  DIFFERENT  COURTS, 
the  Courts  upon  which  he  must  attend,  8,  218 
upon  what  sessions,  228 
nature  of  his  duties,  id. 

OLD  SHERIFF, 

relation  to  new  Sheriff,  26 

when  and  how  discharged,  id, 

death  of,  when  acts,  id. 

his  duties  on  going  out  of  office,  id. 

omissions  at  the  risk  of  old  and  not  of  the  new  Sheriff,  id, 

OUTER  DOORS, 
breaking  open,  270 

OUTLAWRY, 

peculiar  to  the  County  Court,  96 

Sheriff's  duties  therein,  id, 

outlawry,  what  is,  id. 

waiver  and  outlawry  distinguished,  id, 

at  what  age,  id. 

when  process  of  outlawry  lies,  id, 

nature  of  process  in  civil  process,  93 

the  first  proceeding  to  outlawry,  id. 

appearance  may  be  enforced  by  writ  of  distringas  in  case  a  defendant  can- 
not be  served  with  the  writ  of  summons,  id, 

return  of  distringas,  94 

proceedings  to  outlawry,  id, 

return  of  exigent,  &c.,  id. 

proceedings  to  outlawry  may  be  had  after  judgment  given  under  the  au- 
thority of  this  act,  95 

filacer  to  be  appointed  in  the  Court  of  Exchequer,  id. 

affidavit  to  obtain  distringas,  id, 

exigi  facias,  teste,  return,  execution  of,  99 
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OUTLAWRY— (conHnueii.) 
oatlawry  on  final  process,  105 
how  distinguished  from  that  on  mesne  process,  td. 
assignment  of  errors,  106 
second  error,  id, 

OYER  AND  TERMINER, 
Courts  of,  218 

PALACE, 

privilege  from  arrest  within,  310 

PALATINE.    Sm  County. 
arrestable  amount  in,  302 
the  Courts  are  superior  Courts,  300 

PARLIAMENT, 

how  summoned,  154 

order  for  new  parliament,  155 

speaker's  warrant,  id. 

writ  on  a  general  election,  156 

new  election,  157 
for  further  information,  tee  Knights  of  the  Shibx. 

PARTNERSHIP  PROPERTY, 

what  and  how  Sheriff  seizes  and  what  he  selk,  328 
vendee's  interest  therein,  id, 

PATENTS, 

of  assistance,  &c.  abolished,  17 

PAYMENT, 

on  executing  a  ca.  sa.  Sheriff  cannot  receive  debt  and  costs,  319 
on  executing  a  fi.  fa.  he  may,  331 

PEERS  AND  PEERESSES, 
privileged  from  arrest,  296 
Sheriff  not  a  tretpaner  for  arresting,  299 

PERJURY,  120 

PLAINT.    See  County  Coubt,  67,  85 

PLEADINGS, 

under  writ  of  trial,  206 

PLEDGES,  80, 404 

POCKET  SHERIFF, 
what,  16 

POLL  CLERKS,  186»    See  Coboneb.    Knights  of  thb  Shibz. 


INDEX.  4S9 


PONE, 

form  of,  89,  90 

when  used  in  replevin,  73 

qoare  impedit,  266 

POSSE  COMITATUS, 

in  executing  writs  on  mesne  process,  312 

on  final  process,  319 
in  replevin,  82 
in  ejectment,  270 
to  habeas  corpus,  277 

POSTEA, 

under  writ  of  trial  act,  208 

POUNDAGE,  383 

PRECEPT, 

upon  plaint  in  County  Court,  84 

PRICKING  FOR  SHERIFFS, 
what,  17 

PRIORITY  OF  WRITS.    See  Fi.  Fa.    Elegit.    Extent. 

PRISONERS, 

transfer  of,  from  old  to  new  Sheriff,  28 

treatment  of,  irons,  &c.  62.    See  Habeas  Corpus,  275 

PRIVILEGE, 

persons  privileged  from  arrest,  296, 318 

kinds  of  privilege,  299 

when  Sheriff  may  arrest  and  when  not,  id* 

PRIVY  COUNCIL, 

clerk  of,  duties  on  nomination  of  Sheriff,  16,  17 
must  forthwith  transmit  warrant  of  appointment,  18 

PROCLAMATION, 
writ  of,  100 
teste  and  return,  id, 
how  executed,  id, 
writ  of  foreign  proclamations,  101 
return,  id, 
proclamation  of  summons  in  dower,  256 

at  election  of  coroner,  122 

at  county  elections,  191 

PROMISSORY  NOTES, 

seizable  under  fi.  fa.  325,  328 
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PROMISSORY  NOTES— (continued.) 
action  thereon  by  High  Shetiff,  325,  328 
seizable  under  an  extent,  343 

PROPRIETATE  PROBANDA, 
writ  of,  83 
mode  of  executing,  id, 

QUAKER, 

affirmation  of  qualification  to  vote  for  election  of  coroner,  120 
of  bribery,  183 
of  identity,  143 

QUALIFICATION, 
Sheriffs  for  office,  10 
it  must  be  landed,  but  not  defined,  id,  11 
sufficiency  of,  by  whom  defined,  id, 
qualification  of  Under-sheriff,  32 

QUARE  IMPEDIT, 
what  is,  262 

the  only  remedy  at  this  day,  id, 
a  mixed  and  not  a  real  action,  id. 
a  possessory  action,  id, 
for  whom  it  lies,  263 
when  at  common  law,  id, 
when  a  patron  is  deemed  to  be  disturbed,  id. 
statute  of  limitations,  id, 
for  what  the  writ  lies,  id, 

plaintiff  must  have  an  immediate  right  of  possession,  264 
parties  to  be  made  defendants,  id, 
damages,  266 

Queen  has  no  damages,  267 
damages  where  church  remains  vacant,  id, 
immediate  execution,  id, 

QUARTER  SESSIONS.    See  Sessions. 

QUILLET, 
what,  2 
execution  of  writs  in,  3,  310 

REAL  ACTIONS.    5ee  Dower.    Quare  Impeoit.    Ejectment. 

RECAPTION, 

on  mesne  and  final  process,  367,  369 

must  be  specially  pleaded,  367,  372 

voluntary  return  before  action  brought  tantamount  to,  id, 

RECOGNIZANCE, 

Sheriff  may  take,  as  conservator  pacis,  on  appointment  abolished,  17 
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RECORDARI  FACIAS  LOQUELAM, 
when  proper,  73 
n?hat  the  writ  removes,  73,  90 
writ  for  plaiDtiff  and  defendant,  id» 
return  thereto,  schedule,  &c.,  id. 
Sheriff  may  be  attached  for  contempt  if  parties  proceed  below  after,  id. 

REFORM  ACT,  123 

REFUSAL. 

of  office  or  oaths,  consequence  of,  24 

REGISTRATION, 

of  voters,  130.    See  Knights  of  the  Shire. 

RELATION, 

doctrine  of,  on  elegit,  337 

on  fi.  fa.,  329,  330 

RENT  CHARGE, 

may  be  taken  on  elegit,  335,  337 

within  the  meaning  of  II  Geo.  2,  c.  19.  .78 

REPLEVIN  CLERKS, 
appointment  of,  64 
number  of,  id. 
must  be  an  appointment,  id. 

REPLEVIN, 

not  confined  to  a  taking  by  distress,  74 

a  mere  wrongful  detention,  id. 

extends  to  all  goods  and  chattels,  id, 

damage  feasant,  id. 

when  goods  are  not  repleviable,  75 

parties  to  have  replevy,  id. 

executors,  76 

joint  tenants  and  tenants  in  common,  id, 

baron  and  feme,  id, 

against  whom  the  action  may  be  brought,  id. 

time  and  place,  id. 

by  whom  granted,  id. 

how  made,  id. 

rent  charge,  78 

bond,  when  assignable,  id, 

when  no  assignment,  79 

conditions,  id. 

with  effect  and  without  delay,  id. 

when  no  forfeiture,  id, 

when  and  how  made,  80 

pledges  to  proeecnte  ami  to  i«tara  the  goods,  id. 
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REPLEVIN—CcMittnued.) 

in  what  value  bonds  to  be  taken,  80 

fonn  of  bond,  81 

number  of  pledges,  id. 

bond  from  replevying  only  not  good,  id, 

sufficiency  of  sureties,  82 

expense  of  preparing  replevin  bond,  id, 

deliverance,  how  made,  id. 

outer  door,  id. 

posse  comitatus,  id. 

if  cattle  taken  in  a  liberty,  id. 

goods  eloigned,  id. 

when  defendant  claims  property,  83 

Sheriff's  duties  on  the  writ,  id. 

when  entered,  to  satisfy  bond,  84 

entering  plaint,  act  of  party,  id. 

Sheriff's  duties  on  entering  plaint,  id. 

forfeiture  of  bond,  id. 

form  of  plaint,  id. 

new  pleading  rules  do  not  extend  to  replevin,  ^6 

damages,  amount  of,  id. 

judgment  for  plaintiff,  id, 

judgment  for  defendant,  id. 

stamp  the  same  as  other  bonds,  89 

what  re.  fa.  lo.  removes,  90 

REPORT, 

of  recorder  of  London  not  made  now,  226 

RESCUE, 

when  a  good  return,  312,  319 
,how  pleaded,  367 

RESIDENCE, 

in  county  not  necessary,  13 

RESTITUTION, 

writ  of,  in  some  cases  awarded  in  ejectment,  273 
of  goods  seized  under  elegit  or  fi.  fa.,  341 

RETORNO  HABENDO, 
writ  of,  87 

warrant  on  such  writ,  id, 
returns,  88 

pledges  pro.  ret.  hab.,  80, 404 
how  return  of,  affects  the  commencement  of  action  against  High  Sheriff,  id, 

RETURNS, 

for  forms,  iee  undir  each  torit,  and  p.  441,  448 
Sheriff  not  liable  to  an  action  for  not  making,  400 
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RETURNS— (continwd.) 
nature  of,  in  general,  396 
form  of,  and  by  whom  made,  397 
in  the  case  of  death  of  High  Sheriff,  id, 
by  succeeding  Sheriff,  id. 
certainty  of  form,  id, 
must  not  contradict  former  return,  nor  falsify  writ  or  record,  nor  be  against 

the  confession  of  the  party,  398 
insufficient  returns,  how  aided,  amended,  id, 
how  far  conclusive  on  the  Sheriff  or  other  patties,  399 
Sheriff  may  be  attached  for  ipaking  no  retam  or  an  insufficient  one,  400 
on  mesne  process  he  must  be  ruled  to  bring  in  the  body,  id, 
remedy  for  false  return,  id. 
right  of  action,  how  waived,  id, 
pleadings  and  evidence  in  such  actions,  401.     See  also  Interpleader 

Act,  347,  361 
return  day  of  capiat  is  day  of  anest,  314 
form  of,  when  made  by  late  Sheriff,  331 

REVERSION, 

extendible  on  elegit,  337 

ROMAN  CATHOLICS, 
oaths  of,  11,  22 

RULES, 

in  all  cases  (except  London  and  Middlesex)  eight  day  rules,  314 
in  London  and  Middlesex  a  four  day  rule,  id, 
no  affidavit  required,  id, 
to  return  writs  of  execution,  320 
upon  whom  served  in  counties  palatine,  315 
attachment  for  omitting  to  return  writ,  id, 
when  Sheriff  cannot  be  ruled,  id, 

when  he  may  be  ruled  even  after  the  six  months  after  the  expiration  of  his 
office,  id, 

SAILORS. 

how  far  privileged  from  arrest,  297 

SALE, 

of  goods  under  a  fi.  fa.,  how  managed,  327 
time  allowed  to  Sheriff,  id, 
to  whom  they  may,  to  whom  not  sold,  328 
of  term  of  years,  id, 
partnership  property,  id, 
bill  of  sale,  332 

for  sale  after  an  act  of  bankruptcy  or  insolvency  liable  in  trover  but  not  in 
trespass,  329 

not  liable  in  money  had  and  received  until  after  sale,  414 
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SCIRE  FACIAS, 

in  county  coart,  73 

SCRUTINY,  122.    Su  Coeoner. 

SECURITIES, 

for  money  seizable  under  a  fi.  fa.,  325 

SEQUESTRATION,  104 

SERJEANTS  AT  MACE, 
bond  of,  41 

SESSIONS  OF  THE  PEACE, 

Sheriff  officer  of  such  as  are  of  record,  228 

distinction  between  such  as  are  and  such  as  are  not  of  record,  id, 

punishment  for  non  attendance  or  disobedience  of  orders,  229 

precept  to  Sheriff  to  summon,  id. 

Sheriff's  return  thereto,  230 

warrants,  &c.,  231.    5e«  Juries. 

SET-OFF, 

not  allowed  on  writs  of  inquiry,  214 

SHERIFF,  OFFICE  OF, 
duties  of,  in  general,  1 
jurisdiction,  8,  9 
who  may  be  Sheriff,  9 
two  Sheriffs,  6 

how  noticed  by  the  Courts,  9 
the  officer  of  all  the  Courts  at  Westminster,  8 
qualification  of,  10 
persons  disabled,  id, 

SOLDIERS, 

when  privileged  from  arrest,  297 

SPECIAL  JURY.    See  Jury. 

SPECIALTIES, 

seizable  under  a  fi.  fa.,  325 

STAMPS, 

on  bail  bond,  replevin  bond,  &c.  not  required,  78,  314 

STAYING  PROCEEDINGS,  315 

SUBPCENA,  72,  85.    See  County  Court. 

SUMMONS, 

county  court,  72 

bailiff's  summons  on  replevin,  74 

writ  of  summons  on  proceeding  to  outlawry,  95 
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SUMMONS-(cont«nuec2.) 
copy  left  the  third  call,  96 

only  mode  of  commencing  a  personal  action,  93,  294 
summons  in  real  actions,  how  executed,  255,  256.    See  Dowkr. 

SUNDAY, 

when  civil  process  can  be  executed  on  Sunday,  309,  326 

SUPERSEDEAS,  85 

SUPREMACY, 
oath  of,  21 

TALES, 

jury  of,  249 
alien  tales,  250 

TAXES, 

return  of  payment  of,  to  fi.  fa.,  43  Geo.  3,  c.  99.  .332 

TENANT.    See  Landlord. 

TERM  OF  YEARS, 

may  be  taken  on  a  fi.  fa.  325 

how  sold,  333 

bill  of  sale,  id. 

whether  actual  or  legal  possession  given,  328 

how  actual  possession  obtained,  id,  339 

extendible  under  elegit,  337 

may  be  taken  on  extent  as  lands  or  chattels,  342 

as  to  a  term  of  years  outstanding  to  attend  the  inheritance,  337,  343 

TEST  AND  CORPORATION  ACTS, 
repealed,  11 

TESTE  OF  WRIT, 

when  good,  bound  by,  329 

in  crown  process,  343 

priority  of  writs  of  extent,  344 

teste  of  extent  prior  to  the  appointment  of  assignees,  343 

TITHES, 

extendible  under  an  elegit,  337 

TOWNS,  I 

! 

election  in,  180 

I 

TOURN.    See  Nomination  op  Sheriffs. 
Court  of,  66 
jurisdiction  of,  id. 
Court  of  Record,  id. 
style  of,  id. 
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TRANSFER, 

of  the  office  of  High  Sheriffj  writs,  prisoners,  &c.  27,  28 

how  made,  id, 

contents  of  transfer  list,  id, 

form  of,  28 

omission  in,  at  whose  risk,  id, 

notice  dehort  the  list  not  sufficient,  29 

power  of  attorney  to  make  or  receive  transfer  of  writs,  prisoners,  &c.  30 

TRESPASS, 

action  by  High  Sheriff,  419 

action  of  against  High  Sheriff,  when  maintainable,  408 

pleadings,  410 

cannot  be  made  a  tretpatser  by  relation,  409 

TRIAL.  WRIT  OF, 

ancient  modes  of  trial,  201 

writ  of  trial,  id. 

return  thereof,  id. 

Court  of  Common  Pleas  at  Lancaster,  id, 

to  what  the  sttftute  applies  and  what  not,  id, 

indorsement  amended,  id. 

writ  of  trial  issues,  id.  202 

its  issuing  or  not  is  in  the  judge's  discretion,  202 

duties  and  powers  at  the  trial  and  amendment,  203 

power  of  the  Sheriff  to  direct  the  facts  to  be  proved  specially,  204 

what  may  be  amended  and  what  not,  205 

examples  of  amendment,  id. 

Sheriff's  power  to  nonsuit,  pontpone  trial,  costs,  &c.  id, 

who  is  to  practise  as  an  advocate  before  him,  206 

pleadings,  id, 

what  receivable  in  evidence  until  general  issue,  id. 

what  not  advisable  under  general  issue,  207 

execution  how  awarded,  209 

in  what  actions  writ  of  inquiry  necessary,  id. 

TROVER, 

when  liable  to  assignees  after  an  act  of  bankruptcy,  without  notice,  dis- 
tress, trespass,  and  trover,  412 
how  Sheriff  must  justify  if  debtor  transferred  his  property  after  the  delivery 

of  writ  to  him,  413 
effect  of  "  general  issue"  and  "  not  possessed,"  id. 

TRUST, 

goods  legally  vested  in  a  trustee  before  marriage  for  the  wife,  cannot  be 

seized  under  a  fi.  fa.  326 
an  outstanding  term  vested  in  a  trustee  to  attend  the  inheritance ;  setnble, 

may  be  seized  in  an  execution  against  the  cestui  que  trust,  325,  337 
trust  estates  extendible  under  elegit,  334,  337 
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TRUST— (continued.) 

a  trust  in  faTour  of  defendant  and  another  is  not  within  the  statute,  334, 337 
under  an  extent,  342 

UNDER-SHERIFF, 

ancient  mode  of  appointment,  31 

present,  32 

form  of  appointment,  id. 

qualification  and  disability,  id, 

may  be  attorney,  when,  33 

office  cannot  be  bought,  &c.  34 

bond  from,  35 

power  of,  36,  39 

oaths  of,  37,  38 

actions  against,  39 

office,  duration  of,  40 

bow  determined,  id, 

UNDERTAKING, 

to  Sheriff,  instead  of  bail  bond,  void;  secw,  if  given  t^  plaintiff,  313 

VENDITIONI  EXPONAS, 
return  thereto,  85, 104,  343 

VENIRE  FACIAS.    5wJubies. 
whence  issued,  231 
forms  of,  general  and  special,  232 
teste  and  return,  id.  233 
to  whom  directed,  233 
when  delivered  to  the  Sheriff,  236 

VIEW, 

why  granted,  246 

fee  for  return  with  a  view,  387 

fees  for  attendance  on,  247,  id. 

practical  directions  as  to  the  mode  «f  obtaining,  248 

not  limited  to  mere  locality,  249 

Sheriff's  duties  on  view,  id, 

election  by  the  view,  186 

WALES, 

why  divided  into  counties,  1 

names  of  counties,  3 

by  whom  the  Sheriffs  of,  nominated,  15 

appointment  of,  17 

oath  of  office,  23 

under-sheriff's  oath,  38 

qualifications  of  jurors  in,  238 

2k 
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WARRANTS, 

when  writ  may  be  exec«ted  wiUie«l«  308 
when  directed  to  two  or  more  jointly  and  leverally*  id. 
arrest  on  blank  warrant,  or  upon  one  filled  up  after  its  being  issued,  id. 
penalty  for  issuing  blank  warrants,  id. 
or  before  delivery  of  writ  to  him,  id. 
form  of,  id. 

a  bound  bailiff  need  not  show  the  warrant  unleu  demanded,  id. 
a  special  bailiff  must,  id. 
See  Warrants,  under  the  head  of  each  writ. 

WARRANT, 

upon  a  justicies,  69 
»  replevy,  77 
to  summon  juries,  221 
on  a  writ  of  dower,  254 

quare  impedit,  266 

WESTMORLAND, 

the  inheritance  of  the  Earl  of  Thanet,  6 

Sheriff's  relation  to  the  Courts,  and  how  they  differ  from  other  Sherifls,  id. 

WIDOW.    5mDoweb. 

WITHERNAM, 

precept  in  nature  of,  82 

WRITS, 

new  writs  issued  by  the  judges  under  new  imprisonment  for  debt  bill, 

439,440 
fieri  facias,  448 
elegit,  440 
returns  to  same,  id.' 
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